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FARMERS FRIEND M’F’G CO. VS. CHALLENGE CORN-PLANTER Co. 1 


1 United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Tuurspay, January 24th, A. D. 1884. 


Present: Hon. Henry W. Blodgett, district judge. 


THe FARMERS’ FRIEND MANUFACTURING COMPANY 
vs. 18144. 


THe DEERE AND MANsuR CompAnyee al. 


This cause having been brought to a final hearing upon the plead- 
ings and proofs, and all parties, by their counsel, consenting to the 
following decree, this court doth find, order, adjudge, and deeree that 
reissued letters patent number 10155, dated July 11th, 1882, for im- 
provements in corn-planters, and set out in the bill of complaint 
herein, are good and valid; that said Michael Runstetler was the 
original and first inventor of the improvements specified and claimed 
therein; that said improvements are useful; that the complainant 
is the sole owner of suid reissued letters patent, and that the defend- 
ant, The Deere and Mansur Company, has disturbed, violated, and 
infringed the exclusive rights of the complainant under said reissue 
as secured by the first, second, third, fourth, and ninth claims thereof, 
as in said bill set forth. 

And it is further ordered, adjudged, and decreed that the com- 
plainant is entitled to recover of the defendant, The Deere and Man- 
sur Company, the profits, gains, and advantages which the said de- 
fendant has received or made or which have arisen or accrued to it 

by reason of its said infringement, together with the damages 
2 which the complainant has sustained thereby, and to a per- 

petual injunction restraining the further unauthorized use of 
said improvements, as prayed for in said bill. 

And it is further ordered, adjudged, and deereed that the com- 
plainant do recover of the defendant, The Deere and Mansur Com- 
pany, its costs, charges, and disbursements in this suit, to be taxed. 

It is further ordered that complainant be at liberty to apply to 
the court at any future time for any further order to carry out or 
execute this decree. 


NorTHERN District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the decree en- 
tered of record in said court on the 24th day of January, A. D. 1884, 
in the cause wherein The Farmers’ Friend Manufacturing Company 
is the complainant and The Deere and Mansur Company eé al. are 
the defendanis, as the same appears from the original records of said 
court, now remaining in my custody and control. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 


25th day of January, A. D. 1854. | 
[ SEAL. | WM. H. BRADLEY, Clerk. 


(On the back is the following :) 
18144. United States circuit court, northern district of 
3) Illinois. In chancery. The Farmers’ Friend Manufacturing 
Company vs. Deere and Mansur Co. et al. Certified copy of 
decree. Entered Jan’y 24, 1884. 


4 Unrrep Srates or AMERICA, ee 
Western District of Michigan, Southern Division, § ~° 


James A. Marley, being of lawful age and duly sworn, says that 
he resides at Dayton, Ohio, and is a stockholder and director of the 
Farmers’ Friend Manufacturing Company of Dayton aforesaid, and 
makes this affidavit in its behalf and has authority so to do. 

> That he has frequently and carefully examined the corn-planter 
manufactured by the Deere and Mansur Company of Moline, Illi- 
nois, which by the decree of the circuit court of the United States 
for the, northern district of Illinois, in equity, was, on the 24th day 
of January, 1884, in a certain cause therein pending, wherein said 
Farmers’ Friend Manufacturing Company was complainant and 
said Deere and Mansur Company and others were defendants, being 
cause number 18144 on the docket of said court, held to be an in- 
fringement of reissued letters patent No. 10155; that a certain 
model, marked “ Exhibit Deere and Mansur Model,” correctly rep- 
resents the lever and treadle devices on the planter so held to in- 
fringe as aforesaid. 

Deponent further says that he has seen a circular issued by the 
Challenge Corn-Planter Company of Grand Haven, Michigan, aud 
that one such circular is hereto attached and made a part of this 
affidavit. 

And further deponent says not. 

JAMES A. MARLEY. 


Subscribed and sworn to before me this 23d day of February, 


1884. 
WILLARD F. KEENEY, 
Notary Public in and for Kent County, 
Michigan, in said District & Division. 
5 1871. 1884. 


The Challenge Corn-Planter Co., manufacturers of Challenge corn- 
planters, Grand Haven, Mich. Officers: President, E. G. Bell ; 
superintendent, Levi Scofield; sec. & treas., Geo. Stickney. 

OFFICE OF THE CHALLENGE CorRN-PLANTER Co. 
We take this method to introduce ourselves to the farmers and 
implement dealers of the great Northwest as the successors to the 
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THE CHALLENGE’ CORN-PLANTER CO. 3 


Wait M’f’g Co., and hereby call your attention to the old reliable 
Challenge corn-planter, which we shall continue to manufacture. 
Our new shops and improved machinery (complete in every re- 
spect), coupled with our lumber facilities, enable us to make a better 
planter than was ever before put on the market, and we are deter- 
mined that our customers shall a the benefit. 

The Challenge corn-planters have been in practical use in all the 
corn-growing States of the Northwest for the past eleven years, dur- 
ing which time it has made a record that we are proud to point to. 
We have added several very valuable improvements for the coming 
season. 

First. A hand force lever, which can be coupled with the foot 
lever at the will of the operator, and enables the operator to force 
the runner into the hardest soil. This force lever is far superior to 
any heretofore in use. 

Second. We have per fected an adjustable coupling that enables 
the operator in a moment’s time to change the depth of runners on 
either side, so that in case the frame should become winding so that 
one runner should run deeper than the other the simple loosening 
of a nut will remedy the defect. 

Third. We have greatly improved the lower or heel drops so that 
mud cannot obstruct the passage of the corn nor hide the same from 
view. 

Our Specialties. 


We manufacture the Challenge two-horse check-row planter, which 
has the only rotary drop that has stood the test of time. This drop 
has neither cams, springs, pawls, ratchets, or gearing; also the 
Challe nge com! bined check row and drill pli inter, which has no equal. 
Our trade or this machine is larger than all other drill- planters put 
together; also the Challenge one-horse planter for checking or drill- 
ing, which operates on the same principle as the two-horse drill- 
planter. 

All our planters will plant corn, broom corn, sugar cane, beans, 
ete., etc., and we make special plates jto plant all kinds of seeds, 
such as onions, beets, ete. 

We shall put on the market the coming spring a new check- 
rower. This rower we shall adjust to our planter only, although it 
will work equally well on other planters. During last spring’s 


planting we gave this check-rower a thorough test, and found it to 
be all that could be desired, and we recommend and sell it on its 
merits alone, believing one test will convince all of its superior ex- 
cellence. 

For illustrated descriptive circulars and photographs call on your 
nearest dealer, or address the 

CHALLENGE CORN-PLANTER CO., 
Grand Haven, Mich. 
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Warranty. 


We warrant our planters to be made of good material, in a work- 
manlike manner, and to do good work. ‘The purchaser is author- 
ized to use the planter one day, when, if any part fails to work satis- 
factorily, he shall notify us or our agent and reasonable time be al- 
lowed to send a man to put it in order. If it then fails to do good 
work it may be returned in good order and the money refunded. 
More than one dav’s use without notice will be considered a sale. 

Any defect in workmanship or material will be made good at any 
time. 

[ ] [orseshoe. | 


Good luck to all who buy, sell, or use the old reliable Challenge 
corn-planters. 


Sold by— 


oO 


6 UnITeD STATES OF AMERICA, baa 
: : " . ; , ee > Bs; 
Western District of Michigan, Southern Division, | 


Warren J. Brown, of said district and division, being of lawful 
age and duly sworn, deposes and says that he is employed by the 
firm of E. T. Brown & Co., of Grand Rapids, Michigan, and the said 
firm is engaged in the business of selling and dealing in agricultural 
implements in said city; that on the 10th day of December, A. D. 
1883, said firm of KE. T. Brown & Co. in the course of their business 
purchased of the Challenge Corn-Planter Company of Grand Haven, 
Michigan, in said district and division, one two-horse Challenge corn- ‘ 
planter, marked on the top of each of the hoppers “ Challenge ro- 
tary drop” and on the back of each hopper “ Manufactured by the 
Wait Manufacturing Company, Grand Haven, Mich;” that depo- 
nent has this day examined a Challenge corn-planter now in the 
Government building at Grand Rapids aforesaid, marked on a tag 
attacked thereto “Complainant’s Exhibit Defendants’ Planter, George 
O. Warrington, notary public,” being an exhibit in the ease of The 
Farmers’ Friend Manufacturing Company vs. The Wait Manufact- 
uring Co. ef a/., now pending in the circuit court of the United States 
for the western district of Michigan, southern division, in equity, 
being case No. 699 therein ; that the corn-planter purchased by said 
E. T. Brown & Co. was similar in every respect to the said exhibit ; 
that at the time of the purchase of said corn-planter by said E. T. 
Brown & Co. as aforesaid the said Challenge Corn-Planter Co. ren- 

dered a bill or statement thereof to said Ek. T. Brown & Co., 

7 which is hereto annexed and made a part of this affidavit. 
And, further, deponent says that on said December 10, 
1883, he saw at the warehouse of said Challenge Corn-Planter Com- 
pany, at Grand Haven aforesaid, a large number of such planters in 
process of manufacture and in a manufactured state ready for ship- 
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THE CHALLENGE CORN-PLANTER CO. J 


ment; that said Challenge Corn-Planter Co. was represented on said 
day by Edward G. Bell, and that he, on behalf of said company, sold 
said planter to said E. 'T. Brown & Co. 

And further deponent saith not. 


WARREN J. BROWN. 


Subseribed and sworn to before me this 22d day of February, 
1884. 
WILLARD F. KEENEY, 
Notary Public, Kent Co., Mich, 
in said District and Division. 


The Challenge Corn-Planter Co., successors to Wait Manufacturing 
Co., manufacturers of the Challenge rotary drop corn-planters, 
Monroe & Seventh streets. 


Terms cash. 
GrAND Haven, Micn., Dee. 10th, 1883. 


Sold to E. T. Brown & Co., Grand Rapids, Mich. 


1 two-horee Challenge corn-pianter.. ........ .....<.6..020-scc0e GOU 
Received payment, 
C - ALLENGE CORN-PLANTER CO. 
J. A. STEIN, For Pres’t. 


kK. T. B. & Co. 


8 Unrirep STATES OF AMERICA, Ca 
Western District of Michigan, Southern Division, f * 


Erwin J. Smith, being duly sworn, says that he resides in Chi- 
cago, Illinois, and is a member of the firm of W. H. Banks & Co., 
dealers in farm machinery, at said city of Chicago; that on the first 
day of February, 1884, he visited the shops of the Challenge Corn- 
Planter Company, at Grand Haven, in said district and division, 
and was shown through the same by the foreman of said shops, and 
examined a corn-planter of the style which was represented to hith 
by the said foreman and a Mr. Stein, employed in the office of said 
company, as that which they were making for the present season ; 
that during these interviews he was informed by the said foreman, 
and, according to his best recollection, by said Stein, also, that said 


The Challenge Corn-Planter Company had taken orders for over 


thirteen hundred of such planters during the present season and 
only been over the ground once, and that they expected to double 
that number of-orders during the present season; that said com- 
pany had been shipping said corn- planters as fast as made for the 
purpose of filling said orders; and deponent further says that dur- 
ing said interview he made inquiry for a corn-planter with a rigid 
hand le ‘ver, such as had been theretofore made by the predecessor of 
said Challenge Corn-Planter Company, the Wait Manufacturing 
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Company, and was thereupon informed by said foreman that the 
Farmers’ Friend Manufacturing Company had taken that device 
away from them, but that they had dodged it by attaching the 
lever then and there shown to deponent and attached to the 
9 corn-planters then and there exhibited as aforesaid ; that de- 
ponent then and there purchased from said Challenge Corn- 
Planter Company, through said Stein, who acted as its agent there- 
for, one of said corn-planters, which said corn-planter is now in the 
city of Grand Rapids, and has been marked “ Exhibit X, Challenge 
Planter, Willard F. Keeney, notary public, Kent county, Mich.;” 
and at the same time deponent made a contract with said Challenge 
Corn-Planter Company for such other corn-planters of the same style 
manufactured by said company as said firm of W. H. Banks & Co. 
should require during the season ; that the wood cut hereto attached 
correctly representssaid corn-planter except asto the drill attachment, 
and was given to deponent during said interview. Deponent fur-, 
ther says that at the time of said visit and interview he saw a large 
number of corn-planters of the same style as the one purchased by 
him as aforesaid in the process of being manufactured by said Chal- 
lenge Corn-Planter Company. 
And further deponent saith not. 
ERWIN J. SMITH. 
Subscribed and sworn to before me this 20th day of February, A. 
D. 1884. 


WILLARD F. KEENEY, : 
Notary Public in and for Kent County, 
in said District and Division. 


(On the back appears the following :) 
The circuit court of the United States for the western district of 
Michigan, southern division. Affidavit of Erwin J. Smith. 
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THE CHALLENGE 


Two Horse Check Row Planter. 


MANUFACTURED BY THE 


CHALLENGE CORN PLANTER COMPANY, 


GRAND HAVEN, MICH. 
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The Challenge two-horse check-row planter illustrated on the op- 
osite side of this card is the best planter in the world, for the fol- 
leohae reasons: 

1st. It has the oldest and best rotary drop made, having been in 
practical use the last eleven years without a single failure. 

2nd. It has the best open-heel drop made, which enables the 
operator at all times to see the grain deposited. 

8rd. It has an adjustable compound coupling that gives the planter 
flexibility and allows it to conform to uneven ground, thus planting 
the grain at an even depth. 

4th. This compound coupling is adjustable, so that if from any 
cause one runner should run deeper than the other the simple 
loosening and tightening of a bolt will remedy the difficulty. 

5th. It has the best hand-foree lever ever put on a planter, which 
can be combined with the foot lever when desired. It is the only 
hand-force lever not in the way of the operator when not in use. 

6th. The axles are wrought iron and are set by a straight-edge as 
accurately as a buggy axletree, making a much easier running ma- 
chine than the ordinary cast axietree. 

7th. Every part of the Challenge planter isas perfect ascan be made. 

8th. The Challenge planter always leads in practical and valuable 
improvements. 

9th. The Challenge planters have stood the test of time. 

10th. The best is always the cheapest. Buy the Challenge and you 
will have the best. : 

We also manufacture the two-horse Challenge combined check and 
drill planter, the one-horse Challenge planter; also the Challenge 
check-row attachment. 

For illustrated descriptive circulars of all our machines address 

CHALLENGE CORN PLANTER CO., 
Grand Haven, Mich. 
10 STATE OF OHIO, ss 
— 88: 
Montgomery County, | 


I, Andrew Ruustetler, of the city of Dayton, Montgomery county, 
Ohio, make oath and say that lam 45 years of age, and that for 
upwards of twenty years last past I have been connected with the 
manufacture of corn-planters; that during that time I have in- 
vented numerous improvements in corn-planters, many of which 
have been secured to me by letters patent of the United States; that 
I am familiar with all, or nearly all, of the different styles of corn- 
planters which have been on the market for the past twenty years ; 
that for many years I have been in the habit of examining the 
specifications and drawings of letters patent granted for improve- 
ments in corn-planters and of comparing the same with the pre- 
vious state of the art, and have been called upon to testify as an 
expert in such matters in suits for infringement in the United States 
circuit courts; that I have carefully examined the specifications and 
drawings of letters patent No. 129,320 and reissued letters patent 
Nos. 9770 and 10155, and believe I fully understand the same; that 
I am familiar with the corn-planter known as the “ Challenge Ro- 
tary Drop,” formerly made and sold by the Wait Manufacturing 
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Company of Grand Haven, Michigan, and which was held in the 
suit of the Farmers’ Friend M’f'g Co. against said Wait Manufact- 
uring Company, in the circuit court of the United States for the 
western district of Michigan, to be an infringement of said reissued 
letters patent No. 10155; that I have recently examined a corn- 
planter branded “Challenge Rotary Drop,” and purporting to be 
made by the Challenge Corn-Planter Company of said Grand 
Haven, and which I have been informed was purchased from 
11 said last-named company by W. H. Banks & Co., of Chicago, 
and which in external appearance is like the cut annexed, 
with the exception of the drill attachment, and think I fully under- 
stand the construction and mode of operation of the same; that I 
have carefully compared said last-named planter with the rotary 
drop formerly made by said Wait Manufacturing Company and 
find the only difference to consist in the facts that the upturned 
frontend of the foot treadle, instead of being adjustable, as in the 
Wait Challenge, is made in almost the precise form shown in said 
reissue 10155, and the shaft of the hand lever in said Wait planter 
was many-sided and passed through a hole in the treadle which 
conformed to its shape, and through this connection moved together, 
while in the Challenge Corn-Planter Company’s planter that part 
of the lever shaft which passes through the treadle is round, and 
therefore would not move the treadle; but to accomplish this an 
arm is cast on the shaft, to which is pivoted a latch, which, of its 
own gravity, engages with a stud on the treadle in such a manner 
that the treadle and lever move simultaneously when either is acted 
upon; but these changes or difference I consider immaterial, for the 
reason that said hand lever in said Challenge Corn Planter Com- 
pany’s planter has no office or function to perform, and cannot per- 
form any, except in connection with the foot treadle, with which it 
was evidently designed to be used, because no means are provided 
for preventing said latch from engaging with its stud; that I have 
also carefully examined said challenge rotary drop made by the Chal- 
lenge Corn-Planter Company in connection with said patents, and 
comparing the same find that it contains a rear main frame 
12 mounted or supported on wheels, and a front runner frame 
hinged to the main frame, a foot treadle for elevating or de- 
pressing the runner frame, in combination with a hand-lock lever, 
the foot treadle and hand lever being adapted for use in connection 
for forcing and locking the runners into the ground or lifting and 
locking them out of the ground, substantially as shown, described, 
and claimed in said reissue 19155; that said planter also shows a 
frame, a cover plate, and cut-off, together with a reciprocating slide 
driven and stopped, substantially as shown and described in said 
patents Nos. 9770 and 129,520. ANDREW RUNSTETLER. 


Sworn to before me by Andrew Runstetler,and by him subscribed 
in my presence this 15th day of February, A. D. 1884. 
[Seal of Notary. ] 
GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery County. 
2—309 
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123 Cut referred to in annexed affidavit. 
GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery County, Ohio. 


THE CHALLENGE 


Ewo Horse Combined Check Row 


AND DRILL PLANTER. 


MANUFACTURED BY THE 


Challenge Corn Planter Co., 


GRAND HAVEN, MICE. 
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The Challenge two-horse check-row planter with drill attachment 
is very correctly illustrated on the opposite side of this card. 

This drill attachment is entirely different from and works on a 
different principle than that of any other in the market. The seed 
plates are driven by means of an endless chain belt passing around 
them and a driving pulley, which is geared to one of the planter 
wheels,imparting to the seed plates a continuous smooth rotary mo- 
tion free from noise or Jar. ; 

Our drill seed plates are all prepared especially for the seed to be 
planted, and will drill the desired number of grains in a place at 
any distance apart that may be required. We make plates to plant 
broom corn, sugar cane, beets, beans, onions, ete. We furnish three 
sets of seed plates with each dril! attachment, two for corn and one 
for broom corn or cane, made to drop about twelve inches apart. 
Special plates will be furnished to order. 

The whole drill attachment is very simple and durable and not 
liable to get out of order. It runs the easiest and lightest and does 
the best work of any drill before the public. This drilling device 
has been ten years before the public, and our sales of them are much 
larger than that of all other drill attachments put together. 

We invite, in fact challenge, comparison with any and all other 
planters, not only for our drilling attachment, but also our check- 
row planter and our one-horse drill and check planter. | 

We also ask special attention to our new check-row attachment, 
which is now placed on sale for the first time. 

Write for illustrated deser!ptive circulars of all our machines. 

CHALLENGE CORN-PLANTER CO. 
Grand Haven, Mich. 


13 ’ Bill of ¢ omplaint. 


Circuit Court of the United States for the Western District of Michi- 
gan, Southern Division. In Equity. 


Tue FarMers’ Frrenp MANvur’aG Co. 
is. 
Ture CHALLENGE CoRN-PLANTER Co. 


To the honorable the judges of the cireuit court of the United States 
for the western district of Michigan, southern division: 


The Farmers’ Friend Manufacturing Company, a corporation 
under the laws of and a citizen of the State of Ohio, having its prin- 
cipal place of business at Dayton, in said State of Ohio, brings this 
its bill of complaint against The Challenge Corn-Planter Company, 
a corporation created and existing under the laws of the State of 
Michigan and having its principal place of business at Grand 
Haven, in said State of Michigan. 

I. And thereupon your orator complains and says that, before the 
17th day of May, 1850, one Michael Runstetler, of Dayton aforesaid, 
was the original and first inventor of certain improvements in corn- 
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planters, fully described in the letters patent hereinafter mentioned, 
and which had not been known or used before his said invention 
and which was not, at the time of his application for a patent as 
hereinafter mentioned, in public use or on sale with his consent or 
allowance for more than two years. 
II. And your orator, on information and belief, further 
14 shows unto your honors that, said Michael Runstetler being 
so as aforesaid the first inventor and discoverer of said im- 
provements and being also a citizen of the United States, on the 
18th day of August, 1880, upon due application therefor, letters pat- 
ent of the United States fer said invention, in due form of law, 
under the seal of the Patent Office of the United States, signed by 
the Secretary of the Interior and countersigned by the Commissioner 
of Patents of the United States, bearing date the day and year last 
aforesaid, were issued to your orator as his assignee, whereby there 
was granted to your orator, iis successors and assigns, or intended so 
to be, for the term of seventeen years from and after the date of said 
letters patent, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said inven- 
tion and improvements as set forth in said letters patent, which are 
of record in said Patent Office, and by virtue whereof your orator 
became and is the sole owner of all the rights and privileges granted 
and secured, or intended to be granted and secured, in and by said 
letters patent. 

III. And your orator further shows unto your honors that said 
Michael Runstetler, with the consent of your orator, having for 
good and lawful cause surrendered said last-mentioned letters pat- 
ent to the Commissioner of Patents, and having made due applica- 
tion therefor, and having in all things complied with the acts of 
Congress in such case made and provided, your orator did, on the 
llth day of July, 1882, obtain new letters patent for the same in- 
vention for the residue of said term, marked “ reissue No. 10155,” 
issued in due form of law under the seai of the Patent Office of the 
United States, signed by the Secretary of the Interior and counter- 
signed by the Commissioner of Patents, and bearing date the day 
and year last aforesaid, as by the said last-mentioned letters patent 
in court ready to be produced will appear. 

IV. And your orator further shows unto vour honors that by 

virtue of the premises it became and now is the sole and ex- 
15 clusive owner of said reissued letters patent and the inven- 

tions and improvements described therein and of all the rights 
and privileges granted and secured, or intended to be granted and 
secured, thereby. : 

And that since it became the owner thereof as aforesaid has in- 
vested and expended large sums of money and been to great trouble 
in and about said invention and for the purpose of and in earry- 
ing on the business of manufacturing corn-planters and making 
the same profitable to itself and useful to the public, and that said 
inventions have been and are of great benefit and advantage, and 
that corn-planters were and are being made according to said in- 
ventions and sold by your orator to great advantage to the public, 
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and that the public have generally acknowledged and acquiesced 
in the aforesaid rights of your orator; and your orator believes that 
it will realize and receive large gains and profits therefrom if in- 
fringements by said defendant and its confederates shall be pre- 
vented. 

VI. And your orator further shows unto your honors that the 
validity of said reissued letters patent has been affirmed by decrees 
in equity in several of the circuit courts of the United States, and 
that such validity has been acquiesced in by manufacturers of corn- 
planters generally in the United States. 

VII. And your orator further shows that in the month of Jan- 
uary, 1883, your orator filed its bill in this honorable court against 
the Wait Manufacturing Company, a corporation, and Edward G. 
Bell, George 8S. Stickney , Dwight Cutler, Charles E. Wyman, and 
Henry W. Buswell, as officers and directors thereof, complaining 
that said corporation had infringed said reissued patent and pray- 
ing for an injunction and account; that the defendants appeared 
and filed their answers, denying, among other things, infringement 
and the validity of said reissued patent and alleging that before the 
invention of said improvement by said Runstetler the same had 
been invented, used, patented, published, and described by others 

in the United States, and that said reissued letters patent were 
16. for inventions different from that deseribed in the original 

letters patent, and were, therefore, void, to which answer your 
orator craves leave to refer for greater certainty ; that a replication 
was filed to said answer and testimony taken by your orator, and 
said suit was brought to a hearing before your honor in November 
last, and was argued by counsel on both sides, and the decision of 
this honorable court was duly rendered holding said reissue valid 
and directing a decree, which was thereafter duly entered, in favor 
of your orator for an injunction and account against said Wait Man- 
ufacturing Company, as by the records of said suit will fully appear. 

VIII. And your orator further shows that in , 1883, it com- 
menced suit in equity in the circuit court of the United States for 
the northern district of Illinois against the Deere & Mansur Com- 
pany of Moline, Illinois, complaining that said company had in- 
fringed the reissued patent herein sued on, to which bill of com- 
plaint the defendants appeared, by their soliciors, George Harding 
and John R. Bennett, and filed their answer, denying the validity 
of said reissued patent and alleging that before the alleged ‘inven- 
tion of the improvements therein claimed the same had Deen used, 
patented, published, and described by others in the United States 
substantially as set forth in the said answer of said Wait Manufact- 
uring Company and that said reissue was not for the same inven- 
tion as the original thereof; that a replication was filed to said an- 
swer and proofs taken by your orator; and thereupon such pro- 
ceedings were had that in January last a decree was rendered in 
favor of your orator in said cause declaring that said reissued patent 
sued on was good and valid, and that your orator was entitled to an 
injunction and account as prayed for, as by the records of said suit 
will more fully appear. 
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IX. And your orator further shows that some time after the filing 
of the bill, but before the decree herein mentioned, against the said 
Wait Manufacturing Company said company changed its 
17 name to that of the defendant, The Challenge Corn-Planter 
Company, or dissolved and was succeeded by the defendant, 
witb said Edward G. Bell, as president, George S. Stickney, as sec- 
retary and treasurer, Dwight Cutler, Charles E. Wyman, and Henry 
W. Buswell, as officers, directors, or stockholders,and that the man- 
ufacture by the defendant has been directed and controlled by these 
persons, who were joint defendants to said ‘suit against said Wait 
Manufacturing Company and who contributed to the defense thereof 
and were familiar with the proceedings therein, as your orator Is In- 
formed and believes. 

X. Yet the said defendant, well knowing the premises and the 
rights secured to your orator aforesaid, but contriving to injure your 
orator and to deprive it of the benefits and advantages which might 
and otherwise would accrue unto it from said invention, after the 
issuing of the letters patent aforesaid and before the commence- 
ment of this suit, did, as your orator is informed and believes, with- 
out license or allowance and against the will of your orator and in 
violation of its rights and in infringement of the aforesaid reissued 
letters patent, unlawfully and wrongfully and in defiance of the 
rights of your orator, make, construct, use, and vend to others to be 
used, the said invention, and did make, construct, use, and vend to 


others to be used, corn-planters embodying the said improvements 


as specified in the first four claims of said reissue, all in defiance of 
the rights acquired by and secured to your orator as aforesaid and 
to its great and irreparable loss and injury, and by which it has been 
and still is being deprived of great gains and profits which it might 
and otherwise would have obtained, but which have been received and 
enjoyed and are being received and enjoyed by the said defendant 
by and through its aforesaid unlawful acts and doings. 

XI. And your orator further shows unto your. honors, on infor- 
mation and belief, that said defendant has sold large quantities of 
said corn-planters, and has a large quantity on hand which it is 

offering for sale, and has made and realized large profits and 
18 advantages therefrom, but to what extent and how much ex- 

actly your orator does not know and prays a discovery thereof; 
and your orator says that the use of said inventions by said de- 
fendant and its preparation for and avowed determination to con- 
tinue the same and its other aforesaid unlawful acts in disregard 
and defiance of the rights of your orator have the effect to and do 
encourage and induce others to venture to infringe said patents in 
disregard of your orator’s rights. 3 

XII. And your orator further shows unto your honors that said 
defendant has had notice of said infringements and of the rights of 
your orator in the premises, and has been requested to refrain there- 
from, but has disregarded said notice and refused to desist from 
said infringements, and still continues to make and sell said corn- 
planters in infringement of said reissued patent. 
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And forasmuch as your orator can have no adequate relief except 
in this court, to the end, therefore, that the said defendant may, if it can, 
show why your orator should not have the relief hereby prayed, and 
may, upon the oath of some proper officer, according to its best and 
utmost knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the premises and to all the 
several matters hereinbefore stated and charged as fully and particu- 
larly as if severally and separately interrogated as to each and every 
of said matters, and may be compelled to account for and pay to 
your orator the profits by it acquired and the damages suffered by 
your orator from the aforesaid unlawful acts. 

And your orator prays that said defendant, its servants, agents, 
attorneys, and workinen, and each and every of them, may be re- 
strained and enjoined provisionally and perpetually by the order 
and injunction of this honorable court from directly or indirectly 
making, constructing, using, vending, delivering, working, or put- 
ting into practice, operation, or use or in anywise counterfeiting or 
imitating the said invention or any part thereof or any corn-planters 

made in accordance therewith or like or similar to those 
19 which it has heretofore made, and that your orator may have 

such further or other relief as to this honorable court shall 
seenr meet and as shall be agreeable to equity. 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendant and its servants, agents, attorneys, and 
workmen, and each and every of them as is hereinbefore in that 
that behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpcena issuing out of and under the seal of this honorable court, 
directed to the said defendant, The Challenge Corn-Planter Com- 
pany, commanding it by a certain day and under a certain penalty 
to be and appear in this honorable court, then and there to answer 
the premises arid to stand to and abide such order and decree as 
nay be made against it. 

And your orator will ever pray, ete. 

FARMERS’ FRIEND MANUF’G CO., 
By JAMES A. MARLAY. 


E. W. WITHEY anpb 
WOOD & BOYD, 


Solicitors and of Counsel for Complainant, 


20 Unirep States OF AMERICA, oe 
Western District of Michigan, Southern Division, | ~* 


On this 23d day of February, A. D. 1884, before me, a notary pub- 
lic in and for Kent county, in said district and division, personally 
came James A. Marley, known to me to be the person who subscribed 
the foregoing bill of complaint, and who, having been first duly 
sworn by me, did depose and say that he was a stockholder and 
member of the board of directors and an agent of the Farmers’ 
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Friend Manufacturing Company, the complainant in said bill, and 
that he subscribed said bill of complaint for and on behalf of said 
complainant, and that he had authority so to do; that he had read 
said bill of complaint by him subscribed as aforesaid and knew the 
contents thereof; that the same was true of his own knowledge, 
save as to matters which are therein alleged on information and be- 
lief, and as to those matters he believed it to be true. 
~ ROGER W. BUTTERFIELD, 
Notary Public in and for Kent County; 
in said District and Division. 


21 UNITED STATES OF AMERICA, | 


gh ee ges 88: 
Southern District of Ohio, 


Benjamin Kuhns, president of the above-named complainant, 
being duly sworn, deposes and says that he has read the foregoing 
bill of complaint and knows the contents thereof, and that the same 
is true of his own knowledge, except as tothe matters therein stated 
on information and belief, and as to those matters he believes it to 


be true. 
B. KUTNS. 


Subscribed in my presence and sworn to before me this 15th day 
of February, A. D. 1884. 
[SEAL. ] GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery County, Ohio. 


I acknowledge myself security for all costs for which complainant 
may be decreed to be liable in this suit. 
E. W. WITHEY. 


22 [Endorsed :] No.789. United Statescircuit court. In equity’ 

The Farmers’ Friend M’f’g Co. vs. Challenge Corn- Planter Co’ 
Bill. Filed March 1,1884. H. M. Hinsdill, clerk. Wood and Boyd: 
and Edward W. Withey, solicitors and counselors in patent causes’ 
Cincinnati, sol’rs for compl’t. 


WeEsTERN District oF MICHIGAN, 88: 


I hereby certify and return that on the first day of March, A. D. 
1884, I served the annexed bill on the Challenge Corn-Planter Com- 
pany, defendant within named, at Grand Haven, in said district, by 
delivering to Edward G. Bell (president of said company) personally 
a true copy of said bill, with the seal of the court thereon endorsed 
as in hereon impressed. 

JAMES MONROE, U.S. Marshal, 
By HARMON COWENS, Deputy. 
Fees, $4.60. | 
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23 Chancery Subpoena. 


Tart Untrep States or AMERICA, ta 
Western District of Michigan, Southern Division, j ~* 


The President of the United States of America to The Challenge Corn- 

Planter Company, defendant, Greeting : 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
western district of Michigan, at Grand Rapids, in said district, on 
the tirst Monday in the month of April next, to answer the bill of 
complaint of The Farmers’ Friend Manufacturing Company, com- 
plainant, this day filed in the clerk’s office of said court, in said city 
of Grand Rapids, then and there to receive and abide by such judg- 
ment and deeree as shall then or thereafter be made, upon pain of: 
judgment being pronounced against you by default. 

To the marshal of the western district of Michigan to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Grand Rapids aforesaid, 
this Ist day of March, in the year of our Lord one thousand eight 
hundred and eighty-four. 

Hl. M. HINSDILL, Cler%, 
By ; Deputy. 


MremoranpuM.—The within-named defendant is notified that un- 
less it enters its appearance in the clerk’s office of said court, at Grand 
Rapids aforesaid, on or before the day to which the within writ is 
returnable the bill of complaint will be taken against it as confessed 
and a decree entered accordingly. 

Ht. M. HINSDILL, Clerk, 


By —— —-, Deputy. 


233 ( Endorsed:] No. 789. Cireuit court of the United States, 

western district of Michigan, southern division. Farmers’ 
Friend Manufacturing Co., complainant, vs. The Challenge Corn- 
Planter Company, defendant. Chancery subpeena. Returnable to 
rule day, first Monday in April, A. D. 1884. Filed Mareh 3d, A. D. 
1884. H.M. Hinsdill, clerk. Wood & Boyd and E. W. Withey, 


compl't’s sol’rs. 


To the marshal : 

The marshal will serve this subpcena and notice for a writ of in- 
junction personally upon each of the defendants, or in case any of 
them cannot be found, then serve on such by leaving a copy thereof 
at the dwelling-house or usual place of abode of such defendant with 
some adult person who is a member or resident of the family, of 
suitable age and discretion. 


Compl't’s Sol’r. 
3—3959 
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WestrerRN District oF MICHIGAN, 8s: 


I hereby certify and return that on the first day of March, A. D., 
1884, I served the within writ on the Challenge Corn-Planter Com- 
pany, defendant within named, at Grand Haven, in said district, by 
delivering to Edward G. Bell (who is and was at that time president 
of said company) personally a true copy of said writ, with the seal 
of the court thereon endorsed as is hereon impressed, together with 
like memorandum appended. 

JAMES MONROR, U.S. Marshal, 
By HARMON COWENS, Deputy. 
Fees, $4.60. 


24 Orders. 


Tue Unitrep STratTes oF AMERICA, ie 
Western District of Michigan, Southern Division, | ~° 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the Ist day of March, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independ- 
ence of the United States of America the one hundred and eighth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


Tae Farmers’ FRIEND MANUFACTURING Company, Com- ) 
ains 
plainant, No 72 
~ O. SY. 
v8. eas 
THk CHALLENGE CorRN-PLANTER Company, Defendant. J 


In this cause on filing the complainant’s bill of complaint, together 
with the affidavits of Andrew Rumstetler, Erwin J. Smith, Warren 
J. Brown, and James A. Marley, and a certified copy of a decree of 
the circuit court.of the United States for the northern district of Illi- 
nois, in chancery, wherein said Farmers’ Friend Manufacturing 
JYompany was complainant and the Deere and Mansur Company 
et al. were defendants, and on motion of Wood & Boyd and Edward 
W. Withey, solicitors for complainant, it is ordered that said de- 
fendant herein appear on the 18th day of March, instant, on the 

opening of court on that day, or as soon thereafier as counsel 
244 can be heard, and show cause why an injunction should not 

issue herein in accordance with the prayer in said bill of 
complaint. 

And it is further ordered that said complainant cause a copy of 
this order to be served on said defendant at least ten days before 
said 18th day of March. 
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25 WestreRN District vr MICHIGAN, 8s: 


I hereby certify and return that on the first day of March, A. D. 
1884, | served the annexed order to show cause on the Challenge 
Corn-Planter Company, defendant within named, at Grand Haven, 
in said district, by delivering to Edward G. Bell, president of said 
company, a true copy of said order to show cause. 

JAMES MONROE, U. S. Marshal, 
By HARMON COWENS, Deputy. 
Fees, $4.60. 


26 Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue Farmers’ Frienp M’r’a Co. 
is. 
Tue RunstTetLeER CorRN-PLANTER Co. 


STATE OF Ono, } 90 
County of Hamilton, | ~ 


Benjamin Kuhns, being duly sworn, says that he is the president 
of the Farmers’ Friend M’f’g Co., the plaintiff in this suit; that he 
is 59 vears of age and has been engaged in manufacturing agricult- 
ural implements of various kinds since 1848; that for six years 
past he has been manufacturing two-horse runner corn-planters ; 
that he is familar with all or nearly all the machines manufactured 
and sold; that he has examined nearly all kinds at fairs in the 
hands of agents and seen very many of the modern corn-planters 
in practical use in the field; that he has invented and patented a 
great many improvements in agricultural implements; that he has 
had a great deal of experience in the examination of specifications 
and drawings; that he has examined all, as he supposes, the corn- 
planters patented and made a special study of the means employed 
for controlling corn-planters; that the Farmers’ Friend Co. pur- 
chased the Runstetler invention specified and claimed in reissue 
10155, and have built and sold several thousand of those corn-plant- 
ers; that he is familiar with the Kelly patent No. 167,612 referred 

to in the affidavit of Asa T. Beedle in this cause, and also 
27 with the machine as manufactured by said Beedle and Kelly; 

that the Beedle & Kelly machine is radically different in its 
principle of construction and mode of operation from that shown 
and deseribed in the Runstetler reissue No. 10155, as specified in the 
first. second, third, and fourth claims thereof; that the said Beedle 
& Kelly machine does not contain a foot lever which is arranged to 
both depress and elevate the runners. The Runstetler planter as 
specified in said reissue is so constructed that the hand lever may be 
used in conjunction with the foot lever to both elevate and depress the 
runner frame, or the hand lever may be readily locked out of en- 
gagement and the foot lever alone be used for depressing or elevating 
he runner frame, and the locked hand lever may be instantly oper- 
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ated to convert the planter from a rigid to a yielding planter. The 
foot lever can be used to depress the runner frame or force it into 
the ground when used asa yielding planter. In said Runstetler 
planter the hand lever is connected to the same pivotal center as the 
foot lever. which allows both to be used for elevating and depressing 
in their normal positions, whereas in the Kelly machine when it 
is desired to use the hand lever for pressing into the ground the 
foot lever cannot be used for depressing the machine. In addi- 
tion to this difficulty the connection of the hand lever to the 
foot lever is through the medium of a bell-crank lever piv- 
oted to the segment of the foot lever, and to that is pivoted a 
detachable and adjustable latch, which latch has to have a seec- 
ondary cam lock for securing the engagement of the latch. When 
in position for depressing the machine through the medium of 

the hand lever alone the cam has to be upon the upper side 
98 of the catch to lock it in positions When it is desired to 

employ the hand lever for lifting the runners or to em- 
ploy the foot lever for lifting the runners the lock cam has to 
be released, when the foct lever alone can be used for elevating, 
or, to bring the hand lever into operation, the latch has to be 
changed in its position by moving the lever clear forward to bring 
the lower notch of the latch into engagement with the caich on the 
foot lever, and the runner must be partially elevated by the foot be- 
fore the lower notch can be brought into engagement so as to employ 
the hand lever for lifting. This is so inconvenient and tedious that 
it is seldom, if ever, used in practice. In the Beedle & Kelly ma- 
chine as manufactured or as shown in said Kelly patent the hand 
lever cannot be used to elevate or depress the machine practicably 
with any single engagement, butachange from one notch to another 
is necessary to get the two offices. The reason of this is because the 
pivot of the foot lever is so far forward that the hand lever cannot 
be connected to that pivotal point and still be in reach of the oper- 
ator. Asaconsequence the hand lever is pivoted to the main frame 
a considerable distance in the rear of the pivotal point of the lifting 
foot lever, and the bell crank and latch are employed to connect the 
hand lever to the foot lever at such a distance back from the pivotal 
point that so long a sweep is required as to render the use of the 
hand lever impracticable for both offices in the same position. 
Hence the detachments and re-engagements at the two different 

points, as before stated, are essential requisites in said ma- 
29 chine. ‘These differences between the Runstetler and the 

seed'e & Kelly machines are very radical, the Runstetler 
being much the most convenient and much more salable, the de- 
mand for the same on the market being largely in excess of the 
Beedle & Kelly machine. The advantages of the Runstetler ma- 
chine seem to be appreciated by the Beedle & Kelly Co., as they are 
making the hand and foot lever combined and adapted to be oper- 
ated substantially as Runstetler’s patent, and that the plaintiff’s 
company have caused Beedle & Kelly to be notified that thev are 
infringing the said Runstetler patent; and he is informed by his 
attorneys, Messrs. Wood & Boyd, that Arthur Stein, Esq., of Cincin- 
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nati, who has to his knowledge for several years been the attorney 
for Beedle & Kelly, has notified the plaintiff in this suit that un- 
less they were given a license to use the invention specified in said 
reissue they were going to fight the patent of plaintiff. 


B. KUHNS. 


Sworn to before me and signed in my presence this 28th day of 
March, A. D. 1554. 
[SEAL. | MILTON DASHITELL, 
Notary of Aforesaid County of Hlamilton, State of Ohio. 


(On the back appears the following :) 

No. 789. United States circuit court, western district of Mich- 
igan. In equity. Farmers’ Friend Mfg Co. vs. Challenge Corn- 
Planter Company. Affidavit of Bb. Kuhns. Filed March 29, A. D. 
1SS4. H. M. Hinsdill, elerk. 


Cireuit Court of the United States for the Western District of \ ich- 
igan, Southern Division. In Equity. 


Tue FAarMeErRs’ FRIEND Wre’eG Co. 
Toe RuNSTETLER CORN-PLANTER Co. 


2) STATE OF OHIO, | _. 
County of Hamilton, } " 


James A. Marley, being duly sworn, says he resides in Dayton, 
Ohio; he is 47 years of age. For the last twelve years he has been 
engaged in the manufacture and sale of agricultural implements. 
During the last six years le has had an extensive experience in the 
sale of corn-planters ; that he has traveled through most of the West- 
ern States; has visited fairs where corn-planters are exhibited and 
frequently tried; that he has seen various kinds of corn-planters in 
practical operation in the field, and has been frequently in the habit of 
running corn-planters himself to exhibit their qualities ; that he has 
examined most, if not all, the modern styles of corn-planters manu- 
factured and sold in the West, and he believes he is familiar with 
the construction and operation of the same. He has paid especial at- 
tention to the method of controlling the runner frame; has exam- 
ined the various devices and machines containing different mechan- 
ical movements for operating the runner frame; that he is well 
acquainted with the machine made by Beedle & Kelly, referred to 
in the affidavit of Asa T. Beedle; that he has carefully read 

and examined and understands the Kelly patent No. 167,612, 
3] referred to in the affidavit of said Beedle; that he has read 
the aflidavit in this cause made by b. Kuhns on this twenty- 
eighth day of March, 1884; that in his opinion the said affidavit of 
Mr. Kuhns correctly describes the difference between the said Beedle 
& Kelly machine and the machine shown and described in said 
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Runstetler reissue No. 10155, with which patent he is very familiar, 
and that he understands the construction and operation of said Run- 
stetler corn-planter, as described in said patent; that be has had 
several years’ experience in the examination of patents and thinks 
he is able to understand the construction and operation of patented 
corn-planting machines; that, in his judgment, the differences be- 
tween the said Beedle & Kellv machine, referred to in the affidavit 
of Asa T’. Beedle, and the said Runstetler patented planter are very 
material; that the Beedle & Kelly machine does not contain a foot 
lever which is adapted to elevate or depress the runner frame. The 
foot lever in the Beedle & Kelly machine is adapted only for the ele- 
vating of the. runner frame, which cannot be practically used for 
pressing the runuer into the ground ;.that the said Beedle & Kelly 
machine requires the use of the hand lever alone for pressing the 
runners into the ground, which hand lever must be placed in a dif- 
ferent position and in a different relation to the foot lever when used 
for pressing the runners into the ground from that it occupies when 
it is used to elevate the runner frame; that this difference in posi- 
tion requires the detachment of the latch and the removal of the lock- 
ing device and the re-engagement of the latch in the different position 

in order to use the lever for lifting, as specifically set forth in said 
32 Kuhn’s affidavit; that he is informed that said Asa T. Beedle 

and the firm of Beedle & Kelly are both very antagonistic to 
the complainant's company; and he has seen a letter, purporting to 
be written by said company, which expresses the willingness and a 
desire to join a combination for the purpose of defeating the com- 
plainant’s patent; that he saw said letter in Chicago on or about the 
24th day of January, 1854; that complainant’s company has, 
through its attorneys, notified Beedle & Kelly that they are infring- 
ing the said patent of complainant, and unless they ceased to man- 
ufacture suit would be brought to enjoin them; that affiant has ex- 
amined said machine of Beedle & Kelly manufactured, as he is in- 
formed, during the season of 1884, and thinks that thev are sub- 
stantially identical in construction and operation with the said 
patent of complainant, employing the foot and hand levers com- 
bined and adapted to operate all substantially as specified. Affiant 
further says that the advantages obtained by using the foot lever in 
combination with the hand lever, as specified in the Runstetler pat- 
ent, over the form employed by Beedle & Kelly are very great and 
so recognized by the trade. Affiant believes that said Beedle & Kelly 
were led to change their corn-planter so as to embody complainant’s 
patented features, as specified in the first four claims of said reissue, 
because of its very superior advantages; that the difference in prin- 
ciple of construction and operation are regarded as very great by 
all users and dealers. 


JAMES A. MARLAY. 


Sworn to before me and subscribed in my presence this. 
33 28th day of March, A. D. 1884. 
[SEAL. ] MILTON DASHIELL, 
Notary Public in and for Hamilton County, Ohio. 


. 
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(On the back appears the following :) 

No. 789. United States circuit c’t, western dist. of Michigan. In 
equity. Farmers’ Friend M'f’g Co. vs. Challenge Corn-Planter Co. 
Affidavit of James A. Marlay. Filed March 29, A. D. 1884. H. M. 
Hinsdill, clerk. 

3 Orders. 
Tur Unirep STATES OF AMERICA, = 
Western District of Michigan, Southern Division, j ~" 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 29 day of March, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independ- 
ence of the United States of America the one hundred and eighth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


THe Farmers’ Frrenp MANUFACTURING ComMPANy, Com- 
jlainant Pas = 
sips he gain » No. 789. 
i's, 
THe CHALLENGE CoRN-PLANTER COMPANY, Defendant. | 


This cause came on to be heard upon motion for injunction and 
was argued in part by counsel for the respective parties. 


OO STATE OF MICHIGAN, a 
County of Kent, "aap 


In the Circuit Court of the United States for the Western District 
of Michigan, Southern Division. In Equity. 


THe Farmers’ Frienp MANuracturina Co., Compl’t, 
Us. 


CHALLENGE Corn-PLANTER Co., Def ’t. 


Levi Schofield, of the city of Grand Haven, in the county of Ot- 
tawa and State aforesaid, and within said western district of Michi- 
gan, being duly sworn, deposes and says that he is fifty-seven years 
old, and that during his whole life, since he was a boy, he has been 
engaged in working with machinery and in mechanical pursuits ; 
that he has invented and taken out twenty-two different patents, and 
among them several patents in corn-planters; that he began mak- 
ing experiments on corn-planters in 1866, and since that time he 
has made the subject a careful study and has examined the draw- 
ings and claims of every corn-planter that has ever been patented 
in the United States,and has examined all the specifications in cases 
resembling even remotely the corn-planter patented to Michael Run- 
stetler, which is the subject of the above-entitled suit. 
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That the Wait Manufacturing Company manufactured corn- 
planters which were patented to this deponent and paid him a roy- 
alty thereon: that when the suit was commenced by the 
36 Farmers’ Friend M’f’g Co. in the circuit court of the United 
States for the western district of Michigan, in equity, against 
said Wait M’f’e Co., on said Runstetler patent, this deponent was 
residing in Cedar Rapids, lowa, and was requested by said Wait 
M’f’g Co. to look after and to examine into the merits of the suit so 
commenced; that deponent heard that a similar suit had been com- 
menced in Illinois against the Deere & Mansur Co. of Moline, I1li- 
nois,on thesame patent, and shortly afterwards deponent was visited 
at Cedar Rapids aforesaid by ene J. W. Atkinson, the general man- 
ager and superintendent of said Deere & Mansur Co.; that said At- 
kinson inquired ot deponent what the Wait Co. ex pected to do about 
defending the suits, referring to said suit on |the Runstetler patents, 
and also to a suit commenced on Alexander and other patents, and 
at the same time informed deponent that the Deere & Mansur Co. 
had employed Harding & Bennett and other attorneys to fight the 
suits brought by the Farmers’ Friend M’f’g Co. against the Deere & 
Mansur Co., and he requested deponent to gel the Wait Co. to join 
with his company in the defence. Said Atkinson aiso informed de- 
ponent that their attorneys had examined the matter carefully and 
had decided that the complainants hag no ease whatever, and said 
Atkinson claimed that the force levef was made in the Deere & 
Mansur shops and not by Runstetler, and that he himself was the 
inventor of it, if anybody, but that in fact the whole principle was 
old. Said Atkinson was very anxious to enter into an agreement 
with the Wait Company in reference to the defence jointly of the 
suits, and expressed great anxiety lest the Wait Co. should let the 
suits go by default, etc. When he went away he agreed to 
o7 get the opinion of their attorneys and send it to deponent, 
which he afterwards did do, which opinion this deponent re- 
turned ; that at the same time Atkinson told deponent to have the 
attorneys of the Wait Company write to the Deere & Mansur attor- 
neys for any information or advice in reference to the suit and that 
they would get it free of expense. Deponent had several interviews 
with said Atkinson in the spring of 1883, in all of whieh said Atkin- 
son expressed the greatest confidence that their attorneys would suc- 
cessfully defend the suits, and claimed to have fears that the Wait 
Co. would settle with the complainant. In May, 1883, deponent re- 
ceived a letter from said Atkinson, bearing date May 28, 1883, a 
copy of which is hereto attached, marked “ Exhibit A.” After the 
receipt of the letter referred to and during the summer of 1883 de- 
ponent had an interview with said Atkinson in Chicago, Illinois, at 
which interview Atkinson agreed for and on behalf of the Deere & 
Mansur Co. to defend the two suits pending in the U.S. court in 
Michigan against the Wait Company and to bear all the expense ; 
and in September. deponent received a letter from Mr. Atkinson, 
bearing date Sept. 8, 1885, referring to the same matter, a copy of 
which letter is hereto attached, marked “ Exhibit B.” Deponent fur- 
ther says that the Wait Company finally accepted the proposition of 
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the Deere & Mansur Co. and so notified Messrs. Taggart & Earle, 
who thereupon, afterwards, as deponent is informed and believes, 
ceased to act forthe Wait Co., except under instructions from Messrs. 
Harding & Bennett, until after the decree was rendered against the 

Wait M’f’g Co. in the circuit court of the United States for the 
38 western district of Michigan, in equity,on the Runstetler 

patent, and the Wait M’f’g Co. paid no further attention tothe 
defence of said suits until after the decree, when they were notified 
that the Deere & Mansur Co. would defend said suits no further ; that 
deponent received from said Atkinson or from said Deere & Mansur 
Co. several letters showing that the Deere & Mansur Co. were to 
take the charge of the defence of both suits—one letter dated Sept. 
24, 1883, a copy of which is hereto attached, marked “ Exhibit C;” 
one dated Oct. lst, 1885, a copy of which is hereto attached, marked 
“Exhibit D;” also copy of letter written to Messrs. Taggart & Earle, 
a copy of which is attached, marked “ Exhibit E.” 

Deponent further says that he never owned any stock in the Wait 
Manufacturing Company, and never had any connection therewith 
except as above stated; that he isa stock holderin the Challenge Corn- 
Planter Company and as such is interested in the result of the above- 
entitled suit; that the Challenge Corn-Planter Company is not man- 
ufacturing the same planter as the one which was involved in the 
suit on the Runstetler patent against the Wait Company and has 
not manufactured a single planter of that kind; that deponent-is 
informed that prior to said decree against the Wait Company the 
said Wait Co. had sold and disposed of a small number of corn- 
planters constructed substantially like the one involved in the suit 
ugainst said Wait Co. to a creditor of said Wait Co., and that such 
creditor sold the same or turned the same over to the Challenge — 
Planter Company for sale, end that a few of them have been sold. 

Deponent further says that he has carefully examined 

39 the original Runstetler patent, No. 231,104, dated Aug. 10, 
ISSO, and the reissue thereof, No. 10155, and dated July 11, 

ISS2, and he finds the claims in the reissue greatly broadened and 
claiming more than was shown and described as new in the original 
patent; that the main and only feature op which an infringement 
is claimed is the use in combination of the hand and foot levers and 
the parts connected thereto. The original patent describes and 
claims a specific form merely, while the reissued patent describes 
and claims broadly a foot and a hand lever in a corn-planter which 
are or can be used conjointly for raising or depressing the front run- 
ner frame of the planter. If the reissued patent is construed to 
cover the specific form merely, then neither the planter heretofore 
manufactured by the Wait Company nor the one manufactured by 
the Challenge Corn-Planter Co. is an infringement on said patent 
for the reason that neither company ever made a corn-planter em- 
bodying the specific form ; but if said reissued patent claim is con- 
strued broadly to cover a hand and foot lever in a corn-planter 
which are or may be used for raising or depressing the runner 
frame, then such reissued patent is void for want of novelty for the 
reason that there were manufactured.and put on sale and sold and 

4—309 
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put into practical operation a considerable number of corn-planters 
having the hand and foot levers so constructed that they could be 
used conjointly to raise or lower the front runner frame, which front 
frame was hinged or pivoted to the main frame, and that such planter 
had been in public use in the United States more than two vears 
prior to the filing of the original application of said Runstet- 

40 ler hereinbefore referred to, to deponent’s own knowledge. 
And this deponent believes that such use can be estab- 
lished by hundreds of witnesses if necessary. 


’ LEVI SCHOFIELD. 


Subscribed and sworn to before me this 22nd day of March, A. D. 
1884. : 
[ SEAL. | ARTHUR C. DENISON, 
Notary Public, Kent Co., Mich., in said Western District. 


41 Exuiesit A. 
Dictated, J. W. A. Copy. 


Mo ine, [Lurnots, May 28, 1883. 
L. Schofield, Esq., care Wait Manufacturing Co., Grand Haven, 

Mich. 

Dear Sir: Our attorneys, Harding & Bennett, refer us to a late 
decision in the case of Gage & Herring, known as the Deutelfield 
case, and which is reported in this week’s issue of the Gazette, as 
meeting the case in which we are mutually interested, in regard to 
the lever, fully and completely. They also say in regard to the 
points discussed by you and myself, “The complainants can at any 
time go back to their original patent, surrendering their present re- 
issue and taking new reissue instead thereof, but in doing so it ter- 
minates the present suits, and they will have to commence anew, 
basing their charge of infringement upon the original claims as 
they were made, which would leave you out for all past infrimge- 
ment, and you could easily avoid the original claim by changing 
your planter in some immaterial respects. They undoubtedly have 
the right to surrender the present reissue and take a new reissue in 
the language of the original, but it is not at all likely they will do 
so, as the presumption is they would not have reissued had their 
original patent been sufficient to protect what they claim as their in- 
vention.” 

This is about as I have thought in regard to the matter, although 
it is not entirely clear as to complainants’ right to reissue a good 

— to their regular patent. ip 
42 In accordance with this decision I don’t think there is any 
occasion for anybody settling with the Farmers’ Friend Co. 
or feel the least bit alarmed about the outeome of their suit. Any 
one who does settle will no doubt soon have to feel that they 
have settled needlessly, and whatever they have paid they might as 
well have kept; nor is it necessary to abandon any device that such 
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parties are using that is thought the least desirable as a point of 
merit or of any advantage in selling. 

Please write me what you think of it, and if your company has 
taken any further action in the matter and had any further notices. 
Mr. Wood, of the firm of Wood & Boyd, has been in New York and 
called several times on our attorneys, expressing a desire to settle 
the case. As far as we are concerned you may rest assured that 
there will be no settlement. They gave us the same notice about 
taking settlement as they gave you. I consider it a weak attempt 
to scare — into a settlement. 

Yours truly, JAS. W. ATKINSON. 
D. 


Exuipsit B. 
Copy. 


Mortne, [turnots, Sept. 8, 1883. 

L. Schofield, Esq., Grand Haven, Mich. 
Dear Sir: I have just received a letter from Mr. Bennett in regard 
to the matter talked over with you in Chicago. He still thinks 
5" that that is the best mode of procedure for the interest of all 
parties concerned ; wish you would talk with your men and 
see if it meets with theirapproval. If so, l will advise with Mr. Ben- 
nett and he will take the matter off your hands without any further 
expense. He says he will run no risk of not getting the case before 
Baxter, for if he is not on hand-the case will be postponed until he 
arrives. Please write me In regard to the matter at once, and oblige, 


Yours truly, J. W. ATKINSON. 
Exuipit C, 
Dictated, J. W. A. Copy. 


Mo .ine, Itirnots, Sept. 24, 1883. 
L. Schofield, Esq., Grand Haven, Mich. 

Dear Str: In pursuance of our plan for us to go on and take 
care of the Wait suits will you not have the Wait Co.’s counsel write 
Wood & Boyd enquiring “if they have closed their prima facie case 
and desire it to beso considered. If so, he desires to make the nec- 
essary arrangements for taking the proofs of defendants?” If they 
have not closed their case, please have your counsel insist on their 
doing so forthwith, and give me their reply at earliest day possible. 
The point we want is to get them to notify your counsel that they 
have closed their case. As soon as you have advised us of this we 

will proceed. Please do not let it be known that we are in the 
44 thing until after we get the case in such shape that they can- 
not withdraw or back out or hold back. Until we get it in 
such shape we want to act indirectly through you and Wait Co.'s 
counsel, and any expense you are to we will pay. Please give this 
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matter immediate attention, and send Wood & Boyd’s answer as 
soon as you get it. 
Will see you in Chicago next Thursday or Friday, as | expect to 
be there both days. 
Yours truly, J. W. ATKINSON, Sec’t’y. 
ae 


Exurpit D. 
Dictated, J. W. A. 


| Mourne, ILiinors, Octo. 1st, 1883. 
L. Schofield, Esq., Grand Haven, Mich. 

Dear Sir: I reached the fair grounds in Chicago last Wednes- 
day afternoon at about three o’clock and immediately set out to find 
‘you, and was very much disappointed to find that you had left, 
We have, however, just received a letter from Messrs. Taggart & 
Earle showing that you have fixed matters with them as it was agreed 
upon between you and I when you were here last. Jt is just what 
we want, and we will go ahead with the matter as speedily as pos- 
sible and ave not the least idea in the world but that we shall get 
that thing sat down upon very summarily. 

Saw your planter, and think you have got it in very good 
45 shape; also check-rower. I notice, however, that the Key- 
stone folks have almost a similar movement. Are they going 
to make vou any trouble? 
Yours very truly, J. W. ATKINSON. 
D.C. D. 


EXHIBIT E. 
Dictated, J. W. A. Copy. 


Mess. ‘Taggart & Earle, Grand Rapids, Mich. 

GENTLEMEN: Your favor of the 28th ult., enclosing letter of Wood 
& Boyd of July 17th, has been received. We forward same to Hard- 
ing & Bennett, our attorneys, and letter will be preserved and re- 
turned to you as you request. By agreement with the Wait M’n’f’g 
Co. we are to look after the suit after this. You will probably hear 
from Mess. Harding & Bennett very soon, no doubt, and we may 
want you to take one or two’ steps in the matier before it becomes 
known that we are connected with the case. Anything you may do 
in regard to the matter we will, of course, expect to pay for. 

We, too, think it very doubtful whether they have made a ease or 
not. Our proceedings in the matter will be for the purpose of con- 
ducting the case to a successful termination at the earliest possible 
day. You or the Wait M’f’g Co. will be advised of everything that 
we propose to do. é | 

Yours truly, DEERE & MANSUR CO. 
D. C. D. 
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U. S. cireuit court west. dist. Mich., S. D. In equity. 
Farmers’ Friend M’f’g Co. vs. Challenge Corn-Planter Co. Aff’t of 
Levi Schofield. 


47 State oF MICHIGAN, | 
. * ~ * 35 . 
County of Kent, | 


The Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


FARMERS FRIEND MANUFACTURING CoMPANy, Compl’t, 
Us. 


CHALLENGE CorRN-PLANTER Company, Def'’t. 


Edward Taggart, of the city of Grand Rapids, in said county of 
Kent and district aforesaid, being duly sworn, deposes and says that 
during the years 1882 and 1885 he was a member of the law firm of 
Taggart & Earle, of the city of Grand Rapids, Michigan ; that about 
the month of February, A. D. 1883, said firm of Taggart & Earle was 
employed by the Wait Manufacturing Company in the matter of two 
suits in the United States circuit court for the western. district of 
Michigan, southern division, in equity,wherein The Farmers’ Friend 
Manufacturing Company was complainant and The Wait Manufact- 
uring Co. and others were defendants; that one of said suits was 
brought for an alleged infringement of the Runstetler patent, being 
the same patent in controversy in the above-entitled suit; that said 
firm of Taggart & Earle were never the solicitors of record in said 
suits or either of them, but deponent attended to the preparation of 
the answers therein and several motions in court and some other 
matters connected therewith; that at or about the time deponent’s 

firm was employed by the Wait M’f’g Co. deponent was in- 
45 formed by Levi Schofield, who was acting for the defendants, 

that the suits would probably never be brought to a trial, for 
the reason that similar suits were then pending in the U.S. court 
for the northern district of Illinois by the same complainant against 
the Deere & Mansur Co. of Moline, [llinois, and that the validity of 
the patents would probably be settled by such suits; that deponent 
was requested to correspond with Mess. Harding & Bennett for any 
information he might need in regard to the defence of said suits; 
that after certain informalities in the bills of complaint in the U. S. 
court in Michigan had been corrected deponent prepared the an- 
swers in said suits, using the same references as he found in the 
answers in the suits against said Deere & Mansur Co., and afterwards 
issues were joined ana the complainant gave notice of taking of testi- 
mony at Dayton, Ohio, and deponent was requested to attend to the 
taking of such testimony and informed that one of the attorneys of 
the Deere & Mansur Co. would be present; that on the 23d day of 
June, A. D. 1883, deponent attended the place of taking testimony, 
but did not meet the attorney of said Deere & Mansur Co., as he had 
expected ; that no oral proof was adduced and no proof whatever 
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taken except as hereinafter set forth; that after the taking of the 
proofs at Dayton aforesaid deponent obtained an extension of time 
to take defendants’ proofs and notified the Wait Company or Mr. 
Schofield of the situation. 

Some time afterwards and before the time for taking proofs had 
expired deponent was informed that the Deere & Mansur Company 
had assumed the defence of Wait M’f’g Co. suits and would pay all 

expenses connected therewith, and that deponent should cor- 
49 respond with the Deere and Mansur Co. or with their attor- 

neys; that from that time on until the argument in the case 
in the United States court on the Runstetler patent deponent acted 
only under instructions from the Deere & Mansur Co.'s attorneys ; 
that on the 3d day of November, 1883, deponent received a tele- 
gram from John R. Bennett, one of the attorneys of said Deere & 
Mansur Co., a copy of which is hereto attached, marked “ Exhibit 
A,” and deponent, pursuant to the request in said telegram con- 
tained, met said Bennett in Chicago on the 4th day of November, 
1883, and had with him copies of all the pleadings and proofs, ex- 
cept the Exhibit Corn Planter, that had been taken in both the 
Wait cases, as well as a large number of the copies of specifications 
and drawings which had been set up in the defendants’ answers, the 
testimony in the suit on the Rinstetler patent consisting of the 
reissued patent No. 10155 or a copy thereof and a full-sized corn- 
planter manufactured by the Wait Co. and a stipulation to the effect 
that said planter was one manufactured and sold by the Wait Co. 
in its ordinary course of business, which was all the testimony ever 
offered by the complainants; which pleadings and proofs and stip- 
ulation were at the time and place aforesaid examined by said Ben- 
nett; that said Bennett expressed the belief that the complainants 
had not made out a prima facie case, and that it would be entirely safe 
for the defendants to go to a hearing without proofs, and he re- 
quested deponent to use his efforts to get the case set for hearing 
before Judge Baxter, said case having prior to that date and on the 
13th day of October, 1883, been noticed for hearing by the com- 

plainants, and said Bennett told deponent that if he would 
50 get the suit set for hearing before Judge Baxter he, Bennett, 

would take care of the suit and argue the same in person, 
expressing the greatest confidence in obtaining a decree in favor of 
the defendants; said he had examined the matter ‘carefully and had 
a brief on the subject. : 

That after deponent’s return from Chicago he learned that he could 
get the cases placed on the calendar to be heard before Judge Bax- 
ter on the 26th of November, 1883, and inquired by telegram of said 
Bennett if they should be set for that day, and in reply received the 
telegram a copy of which is hereto annexed, marked “ Exhibit B,” 
and some days afterwards and shortly before the day of hearing de- 
ponent received the letter a copy of which is also hereto annexed, 
marked “ Exhibit C.” 

That deponent had not prepared himself for the argument of the 
causes, and had very little time to do so after receiving said letter ; 
that he never received any brief or authorities from said Bennett, 
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but proceeded to present the defence on the day of hearing as best 
he could under the cireumstances ; that said hearing was in effect 
an ex parte one, inasmuch as the defence had taken no proofs of any 
kind, and not even the original patent, of which said No. 10155 was 
a reissue, had ever been offered in evidence, the only defence being 
on the point that complainant had not made a prima facie case. 

After the decree was rendered in said suit on the Runstetler pat- 
ent deponent notified Mr. John R. Bennett of the result, and re- 
ceived a letter dated Dee. Ist, 1883, a copy of which is hereto at- 
tached, marked “ Exhibit D.” 

On the 19th day of December, 1883, deponent received a tel- 

egram from said Bennett, a copy of which is hereto annexed, 
51 marked “ Exhibit E;” and, pursuant to the request contained 

therein, deponent met said Bennett in Chicago on the next 
day and explained the situation fully, and was informed that the 
Deere & Mansur Co. would pay the bill for services thus far ren- 
dered by deponent; that said company did not eare to defend the 
Wait suits further, but that he should press the Deere & Mansur 
suits to a hearing and had the greatest confidence in his success ; 
thought it would be advisable for deponent to ask for a rehearing 
or reopening of the Wait case, etc. Said Bennett also desired depo- 
nent to keep him, Bennett, posted if any new steps were taken, and 
promised to keep deponent informed as to the progress of the Deere 
& Mansur suits. 

After this interview deponent sent his bill in the Wait M’f’g Co. 
suits to the Deere & Mansur Co., and in reply received a letter, 
dated Jan’y 26, 18584, with draft for the amount of the bill, a copy 
of which letter is hereto annexed, marked “ Exhibit F.” 

Deponent further says that since his interview with said Bennett 
in Chicago, Dee. 20th last, he has never received any information as 
to the progress of the suits against the Deere & Mansur Co., either 
from the company or their attorneys, and only learned that decrees 


had been rendered against said Deere & Mansur Co. of Mr. Boyd, of 


the firm of Wood & Boyd, on the 25d day of February, 1554. 
EDWARD TAGGART. 
Subscribed & sworn to before me this 17th day of March, 1584. 
[SEAL. | ARTHUR C. DENISON, 
Notary Public, Kent Co., Mich., in said District. 
o2 Exuipir A, 
Copy. 
Dated Chicago, Ills., Nov. 3, ’83. 
To Taggart & Earle, att’ys-law : 

Important I see one of you concerning case Farmers’ Friend 
against Wait M’f’g Co. on behalf my clients, Deere and Mansur, 
Moline. Can’t you meet me Grand Pacific, Chicago, to-morrow, my 
clients, of course, reimbursing you for time and expenses? I must 
return New York to-morrow night. Answer. 


JNO. R. BENNETT. 
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Exuipir Bb. 


Copy. 


' 
‘> 


Lecelve i ran Lal yi Ss, ic ee ° ) — = Nov. zZ 83. 
R 1 at | 1 Rapids, Mich., 2.06 | , Nov. 20, ’8 
Dated New York, —— 20. 


To Edwin Taggart: 
Yes, and ask to have cases dismissed for want of proof of infringe- 
ment. Have written you. 


JOHN R. BENNETT. 


Exuipit C. 
NEW YORK Cl i. Now mibe fs i), LSS5. 


Messrs. Taggart & Earle, Grand Rapids, Mich. 

GENTLEMEN: Yours of the 16th received; also dispatch of yester- 
day, which I answered. About the same time.I received word from 
Cincinnati that Judge Baxter expected to be in Grand Rapids on 
the 26th. I advise your putting the ease on Judge Baxter's calen- 

dar, and ask to have bills dismissed on ground that no proof 


D3 of infringement has been offered, as fully discussed by us 
when at Chieago. I have no doubt Judge Baxter will dis- 


miss the bills, but should he refuse you can then get further time 
for taking testimony, and thus throw case off over term, SO as to 
have it ready for final hearing On} Judge Baxter's next visit to Grand 
Rapids. 

You can depend on it that Wood & Boyd will not be ready and 
will do their utmost to prevent the cases coming on before Judge 
Baxter, but you should insist, and, in case they are postponed, have 
them postponed to be argued before Judge Baxter at the next term 
of court. 

[ am just leaving for Washington, where I will be detained until 
Thursday night. On my return Friday morning will write -you 
further in reference to this matter and refer you to several authori- 
ties. 

It will be impossible for me to be in Grand Rapids on the 26th, as 
I have a case set for argument before Judge Wallace on that day, so 
that I shall leave the matter entirely in vour hands. 

If Judge Baxter will positively remain. at Grand Rapids until 
Monday, December 3rd, and can hear the case on that day, I could 
attend and take part in the argument. | 

Yours very truly, JOHN R. BENNETT. 
Q 


‘2 * 


7) 
2 


THE CHALLENGE CORN-PLANTER CO. . 


ss 
* 
~ 


54 Exuipsit D. 
( Opy. 


New Yor«K City, Dee’r 1, 1888. 
Edward Taggart, Esq., Grand Rapids, Mich. 


Dear Sir: [am in receipt of yours of 25th ulto. I am, indeed, 
surprised that Judge Baxter ordered you to proceed with the argu- 
ment, and especially in the case in which the Runstetler reissued 
patents were involved. Your motion to dismiss the bills for want 
of proof of infringement was made in good faith. and having denied 
your motions he certainly should, by all known rules, have given 
you additional time for the preparation of the case on its merits. 
Why heshould have denied you that right in the one ease and given 


it to you in the other I confess I do not understand. In effect it 
amounted to ar them a decree by default, there being nothing 
before the court on the part ofdef’ts. ‘T he only ob Je ct | had In wate h- 


Ing these cases was my desire to have them b rought to argument on 
the merits before Judge Baxter, and as that is no longer possible, 
especially as to the Runstetler reissues, which is the only ease of 
Importance, there 1s nothing to be gained by my having any further 
connection with them, as I s roll ViIgorot isly press the two cases In 
which I am directly interested to a final hearing. 

Herewith return your bill with request that you make it out to 
me personally, when | will cecohatng i check for the amount. Hav- 

ing acted in this matter entirely on my own responsibility | 

DO prefer paving your bill myself. may add that the bill is 
entirely satisfactory In other respects. 

Very truly yours, JNO. R. BENNETT. 

G, 


Will take it a favor if you will keep me posted as to vour move- 
ments In your case. 


ExuipBit E. 
Copy. 
Dated Chicago, —— 19. 


Dec. 19, 1883—3.46 p. m. 


To Edward Taggart, of Taggart & Earle, att’ys-at-law : 


If possible would like you to meet me here to-morrow morning— 


Grand Pacifie Hotel. 
JOHN R. BENNETT. 


oe armen 
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Exuisir F. 
Copy. 
Mourne, Itt., Jan’y 26, 1884. 
Edward Taggart, Grand Rapids, Mich. i 


D’r S’r: We saw Mr. Bennett the other day, and he requested 
us to send you the am’t of your bill—$91.25—which we enclose 


herewith. Please acknowledge it as receipt in full for ac. & oblige, 


Yours truly, DEERE & MANSUR COQ. 


o6 (On the back appears the following :) 
U. S. cireuit court, west. dist. Mich., S. D. In equity. 


Farmers’ Friend M’f’g Co. vs. Challenge Corn-Planter Co. Aff’t of 


Edward Taggart. 


D7 STATE OF MICHIGAN, | _. 
County of Ottawa, |" 
The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tuk FarMERS’ Frigenp MANUFACTURING COMPANY 
US, 
CHALLENGE CoRN-PLANTER COMPANY. 


Dwight Cutler, of the city of Grand Haven, in the county of 
Ottawa and State aforesaid and within said western district of Michi- 
gan, being duly sworn, deposes and says that he is a stockholder and 
director in said Challenge Corn-Planter Company referred to in the 
above-entitled suit; that said Challenge Corn-Planter Company is 
not the same company as the Wait Manufacturing Company and 
has no connection therewith, but is a company duly organized under 
the laws of the State of Michigan, and that said Challenge Corn- 
Planter Company is manufacturing and selling a corn-planter in- 
vented by Levi Schofield, of Grand Haven, Michigan, and which 
this deponent believes contains no devices which infringe on any 
valid claim in the patent involved in the above-entitled suit: that 
the directors and officers of said Challenge Corn-Planter Company 
have taken advice of the best legal talent they could procure in the 
city of Chicago on the subject and have been advised that the corn- 
planter of said Challenge Corn-Planter Company is not an infringe- 

ment on any valid rights of complainant; that said Challenge 
58 Corn-Planter Company has never manufactured any other 

planter than the one above named and never sold any other 
corn-planter, except as stated in the affidavit of said Levi Schofield, 
made in counection with this suit; that said Challenge Corn-Planter 
Company has built large and expensive shops at the city of Grand 
Haven for the purpose of manufacturing corn-planters, and has ex- 
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THE CHALLENGE CORN-PLANTER CO. 
pended more than $75,000 on such buildings and the machinery, 
und has manufactured a large number of corn-planters in accord- 
ance with the invention of said Schofield and have the same on 
hand for the spring trade; and further deponent saith not. 


DWIGHT CUTLER. 


Subscribed and sworn to before me this 29th day of March, A. 
D. 188-4. 
EK. W. WITHEY, 
Notary Public, —— Co., Mich., in said District. 


(On the back appears the following :) 

U.S. cireuit court, west. dist. Mich.,S. D. In equity. Farmers’ 
Friend M’f’g Co., compl’t, vs. Challenge Corn-Planter Co., def’t. 
Affidavit of Dwight Cutler. 


ov STATE OF MICHIGAN, | __ 

County of (Alawa, ' vita 

The Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue Farmers’ FrRrenp MANUFACTURING CoMPANY 
i's. 


CHALLENGE CoRN-PLANTER COMPANY. 


William I*. Dake, of the city of Grand Haven, in the county of 
Ottawa and in said western district of Michigan, being duly sworn, 
deposes and says that he is a mechanical engineer by occupation, 
aud that for twenty-five years last past he has been engaged in me- 
chanical pursuits pertaining to machinery and mechanical strucet- 
ures; has,among other things, made mechanical drawings and pat- 
terns for various kinds of machines; that he has made several in- 
ventions for which he has obtained patents, and has made several 
inventions for which he has never obtained patents; that he has 
prepared specifications and drawings for the Patent Office and has 
had frequent occasions to examine specifications and drawings in 
connection with patented machines with a view of determining the 
scope of patent claims and the similarity and dissimilarity of pat- 
ented machines. 

Deponent further says that he has examined the patent, No. 
231,104, to Michael Runstetler and the reissue of the same, and thinks 
he fully understands both the original patent and the reissue, and 
the invention described and claimed in each; that he has also ex- 
umined into the state of art as it stood at and prior to the filing of 

said original application; that he has also examined and 
60 compared the machine manufactured by the complainant 
under said Rumstetler patent and the machine which the Chal- 
lenge Corn-Planter Company are manufacturing at Grand Haven, 
Michigau,and he believes he fully understands the principle and oper- 
ation of both said corn-planters and their resemblances and differ- 
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ences, and he says that after such examination and comparison he 
verily believes that the Challenge corn-planter is not an infringe- 
ment on said Rumstetler patent No. 10155, nor on any part thereof. 
Deponent further says, from an examination of the state of the art 
and from his knowledge of corn-planters, he believes no broad claim 
could have been obtained on the hand and foot lever and the parts 
connected thereto, for the reason that hand levers were old at that 
time, and foot levers were also old, both in corn-planters and other ma- 
chines, and that in corn-planters a foot lever and a hand lever with a 
front frame pivoted to the main frame, the foot and hand leveradapted * 
to be used conjointly for raising and depressing the front runner 
frame and locking the same, had been in public use more than two 
years prior to the filt M4 of the original application by said Kumstet- 
ler; that, in view of the state of the art at the time of the filing of 
said Rumstetler’s original application and the broadening of the claims 
in the reissue in order apparently to cover all forms of hand and foot 
levers when used in conjunction, this deponent believes that said re- 
issue, SO far as it relates to the hand and foot lever, is invalid and of 
no effect, for the reason it seeks to cover what was old and in use 
long prior to the time said Rumstetler made his first appheation for 
a patent thereon. 
6] Deponent further says that the Farmers’ Friend planter, as 
constructed, has the foot lever and the hand lever rigidly 
attached to the same shaft, so that by moving either the foot lever 
or the hand lever the other lever is moved, and, in fact, the two 
levers must move conjointly, and the movement may be caused 
either by the foot or by the hand or both, but the hand lever and 
the foot lever cannot be moved separately; that in the Challenge 
corn-planter the hand lever is not rigidly attached to the shaft with 
the foot lever, but has a free motion separate therefrom, and when 
the planter is in use the hand lever lies back out of the way and the 
runner frame is controlled entirely by the foot lever; so that the 
Challenge planter differs from the Rumstetler planter both in con- 
struction and principle of operation. 


(Signed) WILLIAM F. DAKE. 


Subscribed and sworn to before me this 14th dav of Mareh,. A. D. 
1884. | 
[SEAL. ] SILAS M. WRIGHT, 
Notary Public in and for Ottawa Co.., Mich. 


(On the back appears the following :) 


U.S. circuit court, west. dist. Mich,S. D. In equity. Farmers’ 
Friend M’f’g Co. vs. Challenge Corn-Planter Co. Copy. Affidavit 
of W. IF. Dake. 


THE CHALLENGE CORN-PLANTER CO. od 
we 
4 62 STATE OF MICHIGAN, | is 
County of Ottawa, §| — 
The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. . 
en’ : Tue Farmers’ Frrenp MANUFACTURING COMPANY 
Us. 
we “a ‘ ata) a. on ‘ ° , se ‘ — 
CHALLENGE CORN-PLANTER COMPANY. 


Andrew J. Emlaw, of the esty of Grand Haven, in the county of 
Ottawa and western district of Michigan, being duly sworn, deposes 
and says that’ he is a member of the Grand Haven Lumber Com- 
pany; that he is a millwright by trade and has been at work in ma- 
chinery nearly all his life since boyhood ; that he has invented and 
patented several machines and has invented and constructed SevV- 
eral machines and mechanical devices which he has never pat- 
ented; that he has had frequent oceasion to examine patent speci- 
fications and has been called as an expert in patent infringement 


\ suits, in the United States courts; that he has examined the pat- 
ent, No. 231,104, granted to Michael Rumstetler August 10, 1880, 
and also the reissue granted thereon July 11, 1882, No. 10155, and 


he believes he fully understands the invention in said original ‘pat- 
ent and in said reissued patent described and claimed; that he has 
carefully examined into the state of the art In corn-planters as it ex- 
isted at and prior to the filing of the application forsaid original pat- 
ent No. 231,104; that he has also examined the corn-planter manu- 
factured by Chalienge Corn-Planter Company at Grand Haven and 

the corn-planter manufactured by the complainant, and, after 
63 a careful examination of both corn-planters and a comparison 

of the two, this deponent vérily believes that the corn-planter 
manufactured by said Challenge Corn-Planter Company is not an 
infringement on the said Rumstetler patent nor on said reissue, nor 
an infringement upon any part thereof; that the Challenge corn- 
planter differs from said Rumstetler planter both in construction and 


~~. 


principle of operation. 

This deponent further Says that at the time of the filing of the 
application for said patent No. 231,104 a hand and foot lever in a 
corn-planter with a front runner frame was old and had been known 
for more than three years prior thereto, and that said reissued patent 
No. 10115 appears to be an attempt to cover a device that was not 
od the invention of said Rumstetler, and that said reissued patent was 

and is, as deponent believes, void. 


(Signed) ANDREW J. EMLAW. 


— 


Subscribed and sworn to before me this 14th day of March, A. D. 
1884. 
WALTER G. VAN SEYCK, 
Notary Public in and for Ottawa County, Mich. 


>] 
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U.S. circuit court, west. dist. Mich.,S. D. In equity. Farmers’ 
Friend M’f’g Co., comp!’t, vs. Challenge Corn-Planter Co., def't. Copy. 
Affidavit of A. J. Emlaw. 


64 STATE OF MICHIGAN, | .. 
. - * SO 
County of Ottawa, | 
The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THe FARMERS FRIEND MANUFACTURING COMPANY 
vs, 
CHALLENGE CoRN-PLANTER COMPANY. 


Aaron Peirce, of the village of Spring Lake, in the county of 
Ottawa and State of Michigan and within said western district of 
Michigan, being duly sworn, deposes and says. that he is forty-five 
years old, and that he is pattern-maker by occupation, and has been 
engaged in such occupation for twenty-five vears last past, and has 
made patterns for almost every kind of machine; that his occupa- 
tions renders it necessary for him to know and understand the prin- 
ciple and operation of machines and mechanical structures, and he 
believes he is thoroughly acquainted therewith; that he has made 
inventions of his own, and in connection with another person took 
a patent about twenty years ago; that he has had occasion to ex- 
amine and has examined a large number of patent specifications 
and drawings with the view of ascertaining the scope and meaning 
of the patents granted in connection therewith, and that prior to the 
making of this affidavit he has examined a large number of draw- 
ings and specifications pertaining to corn-planters with a view of 
acquiring knowledge of the state of the art in that particular branch 

of invention; that he has examined the drawings and speci- 
65 fications attached to letters patent No. 231,104, granted to 

Michael Rumstetler Aug. 10, 1880, as well as the reissue 
granted thereon July 11, 1882, No. 10155, and he believes he fully 
understands the machine therein described and claimed, and that’ 
he understands the state of the art as it existed at the date of the 
filing of the application for said original patent. 

Deponent further says he has carefully examined the machine 
manufactured by the complainant in the above-entitled suit and 
the machine manufactured by the defendant in ‘said suit, and 
that he fully understands the construction and operation of both 
machines; that in order to make a careful comparison of the 
two he had one full-sized machine of each kind set up by the side 
of the other, and had the working and operation of each illustrated, 
and deponent says, after such comparison and examination, that 
he verily believes the machine manufacted by the defendant is not 
an infringement on the patent of Michael Rumstetler; that the 
Rumstetler machine has its hand and foot levers rigidly attached 
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to a shaft, and that the foot lever cannot be moved without moving 
the hand lever, and the hand lever cannot be moved without movy- 
ing the foot lever, so that, in fact, the hand and foot levers must 
work conjointly, althougi both levers may be moved by the foot or 
by the hand, while in the Challe ‘nge planter, which deponent is in- 
formed is the invention of one Levi Schofield, the hand lever is so 
attached that it lies back out of the way, and the front runner frame 
is raised and lowered by the foot lever alone, and the hand lever is 
never used when the planter is used asa flexible planter, as it is 
generally used in practice, the hand lever being used only oceasion- 

ally, the principal.use being to lock the front frame out of 
66 the ground or into the ground, and the combination and 

drrangement differ both in form and principle from the com- 
plainant’s corn-planter. 

Deponent further says that the original patent No. 231,104 had 
but one claim relating to the hand and foot levers; that the same 
was for a combination of specific parts, and necessarily limited to 
the specific description contained in the specification ; that the re- 
sssue No. 10155 divides the first claim of the original patent into 
four, and these claims are much broader than the original claim 
and, as deponent believes, much broader than the state of the art 
would justify, and if such claims are or can be broadly construed 
the reissued patent is wholly void for want of novelty, for the rea- 
son that a hand lever and a foot lever with a front frame hinged to 
the main frame and the hand and foot levers adapted to be used 
conjointly in raising or depressing the front runner frame was a 
well-known device and in actual use more than two years prior to 
the filing of the original application of said Michael Rumstetler ; 
and further deponent saith not. 


(Signed) AARON PEIRCE. 


Subscribed and sworn to before me this 14th day of March, 1884. 
[SEAL. | SILAS M. WRIGHT, 
Notary Public in and for Ottawa Co., Mich. 


67 (On the back appears the following :) 
U. S. cireuit court, west. dist. Mich., S. D. In equity. 
Farmers’ Friend M’f’g Co. vs. Challenge Corn-Planter Co. Copy 


oa 


aff’t of A. Peirce. 


68 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 
Tue Farmers’ FRIEND MANUFACTURING COMPANY 
v. 
Tue CHALLENGE CoRN-PLANTER COMPANY. 
STATE OF OHIO, — | a 
County of Hamilton, § ° 
Asa T. Beedle, of Troy, county of Miami, State of Ohio, being 


duly sworn, says— 
That he has been engaged in the manufacture of corn-planters for 
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eleven years last past as a member of the firm of Beedle & Kelly, a 
firm composed of himself and John Kelly, manufacturers of corn- 
planters, at Troy, Ohio; that he is familiar with all, or nearly all, 
the two-horse corn-planters that are now or have ever been built and 
put upon the market in this country; that he has been for many 
years In the habit of examining the various patents for corn-plant- 
ers that have been issued from time to time, and has been and is 
generally familiar with the state of the art relating to corn-planters ; 
that his examination of the patents aforesaid in connection with his 
experience as a manufacturer has enabled him to fully understand 
the varions devices set forth and claimed in said patents; that he 
has examined patent No. 231,104, dated August 10th, 1880, issued 
to Michael Runstutler, and has also examined the reissue of the same 
No. 10155, and that he is familiar with the construction and opera- 
tion of the devices as set forth in the original and also in the reis- 
sue, and that he tindsthe claims of said reissue to be for other 
69 and entirely separate inventions from those in the original, 
so far as relates to’the hand and foot lever mechanism and the 
device or devices for raising or lowering the runner frame; that 
in the fall or early winter of 1874—'75 the firm of which affiant was 
a member began the manufacture of corn-planters in all respects 
like patent No. 167,612, granted September 14, 1875, to John Kelly, 
affiant’s partner; the only difference between the planters actually 
made and the planter represented in the drawings of the patent was 
that the planters made by the firm of Beedle & Kelly had a foot 
treadle or pedal secured to the lever C, near the rear of said lever, 
which lever is shown in the copy of the patent hereto annexed and 
marked “Exhibit A;” that a large number of these planters with 
the foot treadle for raising and lowering the front runner frame were 
mnade and sold by the firmof Beedle & Ke lly for the season of 1875 
and for several succeeding seasons; that these corn-planters so 
manufactured and sold by the said Beedle & Kelly as early as 1875 
had the rear main frame mounted on supporting wheels and the 
front runner frame hinged or pivoted to the main frame, a foot 
treadle for elevating or depressing the runner frame in combination 
with a hand lock lever, the foot treadle and hand lever being adapted 
to be used in conjunction for, forcing and locking the runner's into 
the ground or lifting and locking them out of the ground; thata 
long time prior to May, 1880, said firm made some slight 
changes in the planters before referred to, one of which consisted 
in a cam latch on top of the foot lever, which is fully illustrated 
in the drawing hereto annexed and marked “ Exhibit B,” 
where the cam latch is lettered A, and shown more particu- 
70 larly in Fig. 4. This eam latch was a substitute for the means 
for locking together the hand and foot lever which they had 
hitherto used. By means of this latch an absolute rigid lock was 
effected between the hand and foot lever, so that neither could be 
moved in either direction without moving the other. Affiant says 
that in the drawing “ Exhibit B” the foot pedal or treadle, which 
was used on all their planters as early as 1875, is marked with the 
letter B, and that the foot lever was so constructed and arranged 
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that the front runner frame could be depressed or elevated without 
the aid of the hand lever by the feet of the operator, and also that 
the front runner frame could be raised or lowered by means of the 
hand lever alone, and that both the hand and foot lever could be 
used conjointly for raising and lowering the front runner frame; 
that these planters so made and sold by the firm of Beedle & Kelly 
as aforesaid have gone into extensive use all over the country and 
have been very successful. 
And further deponent saith not. 


ASA T. BEEDLE. 


Subscribed and sworn to before me this 21st day of March, 1884. 
[SE AL. | NELSON M. MAYER, 
Notary Public, Hamilton County, Ohio. 


71 (On the back appears the following :) 
U. S. cireuit court, west. dist. Mich. 5. D. In equity. 
Farmers’ Friend M’f’g Co. vs. Challenge Corn-Planter Co. Aff’t of 


A. T. Beedle. 


(Here follows diagram marked p. 71a.) 


710 Unitep STates PATENT OFFICE. 
JoHN KELLy, of Troy, Ohio. 
Improvement in Corn-Planters. 


Specification forming part of Letters Patent No. 167,612, dated Sep- 
tember 14, 1875; application filed March 19, 1875. 


To all whom it may concern: 

Be it known that. I, John Kelly, of Troy, in the county of Miamt 
and State of Ohio, have invented certain. improvements In corn- 
planters, of which the following is a specification : 

My invention relates to corn-planters, and consists In so construet- 
ing the machine that the driver may, by moving a lever and with- 
out leaving his seat, raise or depress the runners, according as the 
ground is soft or hard, and fix them in that position. 

Figure 1 is a longitudinal section of a corn-planter, with my im- 
provements, and Fig. 2 is a top view of the same. 

[n the drawings, RK represents the runners, which are pivoted in 
the ordinary manner at F to the beams P, which are attached to the 
axle of the driving-wheels. The tongue of the machine, which is 
not shown in the drawings, is attached to the runners in the ordi- 
nary manner. At dis pivoted to the beams Pa beam,e. This 
beam is attached at its forward end to the runners by a link, e, as 
shown in Fig. 1. Lis a lever, whose fulerum is at its lower end, 
which has a short, horizontal arm, /, to which is hinged a hook, B. 
This hook passes through a slot in the beam ¢, and has a w eight, a, 
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to keep it against the back end of the slot. The slot has two pins, 
g and h, one at each end, on which catch notches in the hook. At 
S isa toothed sector, into which works a catch actuated by the 
handle r, so that when the operator grasps the handle of the lever 
L in his hand the handle r is pressed close to it and raises the catch 
so that the lever may be moved backward and forward. This catch 
and sector serve to keep the lever in any desired position. I is the 
driver’s seat, fixed to a support, K, which is pivoted at / to the frame 
P of the machine. O isa brace pivoted atn. At m is a bolt, pass- 
ing through the support K, and through a slot in the brace O. 

To balance the machine, the nut m is loosened, and the seat I 
moved backward or forward, which the slot in the brace O allows 
it to do, until the proper balance is obtained. The nut ts then 
tightened and the seat will be held firmly in place. 

If it be desired to box the machine for transportation or other 
purposes, the bolt m is withdrawn, and the seat and brace may then 
be folded down flat. 

In passing over soft ground the wheels sink in to a certain extent, 
which lowers the runners, and it is often desirable to raise them 
somewhat. ‘This is done by the driver’s drawing the lever-handle 
L back. This pulls the hook B down, and with it the rear end of 
the beam c, and as that beam is pivoted at d, its forward end, and 
with it the runners R are raised. 

In passing over hard ground it is desirable for analogous reasons 
to lower the runners. ‘Thisisdone by moving tie lever L forward, 
when the runners will be lowered by their own weight. 

In the case of very hard ground it issometimes necessary to force 
the ruuners down. To do this the driver, with his foot, pushes the 
hook B forward, so as to detach the notch from the pink. He then 
draws the lever back until the notch } catches on the pin g, and 
then pushes it forward, thus forcing the runners down into the 
ground. 

It will be seen that the driver has thus a ready means of raising 
or lowering the runners, or of forcing them down instantaneously 
and without stopping the machine, and of holding them in any 
required position without the exercise of muscular power, which is 
a very valuable assistance, especially where the ground varies from 
hard to soft, and vice versa, in the same field. 

The hook B has two, notches to catch on the pin h. The lower 
one of these is to raise the runners off the ground in driving to and 
from the field, and the other for use in the field. 

The seed-boxes and feeding mechanism are placed at T T, but are 
not shown, as they form no part of this invention. 

What I claim as my invention is— 

1. The combination, in a corn-planter, of hand-lever L, hook B, 
and beam ¢, for raising or lowering the runners, or forcibly depress- 
ing the same, at the will of the operator, substantially as described. 

2. The combination, in a corn-planter, of hook B and counter- 
balance a, substantially as and for the purpose set forth. 
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71le 3. The combination, in a corn-planter, of the hook B, 
hand-lever L, and toothed sector and catch, substantially as 

and for the purposes specified. 
4. In a corn-planter, the combination of beam e, pivoted at d to 
the frame of the machine, hook B, acting in a slot in the beam e¢, as 
described, and lever L, to actuate the same, for the purposes set 


forth. 
JOHN KELLY. 
Attest: 
W. F. ROSS. 
R. GIBBS. 
72 Circuit Court of the United States for the Northern District 


of Illinois. In Equity. 


681 Tur Farmers’ Frrenp MANUFACTURING Co.’ 
ne. No. 18144. 
18144 Tue Deere & Mansur Co. et al. 


The respondents will take notice that the complainants will ex- 
amine witnesses and offer proofs in this cause under the 67th rule 
in equity, as amended, before a notary public, at our office, in the 
city of Cincinnati, in the county of Hamilton, in the State of Ohio, 
on Saturday, the 28th day of July, 1883, beginning said examination 
at 10 0’clock a. m. of said day and continuing said examination from 
day to day until completed. 

WOOD & BOYD, 


Solicitors for —. 


Received copy July 2nd, 1885, and it is agreed that proofs mav be 
offered pursuant to this notice instead of before the special exam- 
ner. 

J. R. BENNETT, 


Solicitor for Respondents. 


Cireuit Court of the United States for the Northern District of 
[llinois. In Equity. 


Tue Farmers’ Frrenp MANUFACTURING Co.) 
vs. ia 18144. 


Toe Deere & Mansur Co. et al. 


Testimony on behalf of complainant, under the 67th rule, in equity, 
as amended, pursuant to the annexed notice. 


73 Present: Edward Boyd, Esq., of counsel for complainant, 
and John R. Bennett, of counsel for the respondents. 
Counsel for the complainant here offers in evidence reissued let- 
ters patent No. 10155, dated July 11, 1882, issued to the complain- 
ant. 
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Counsel for complainant further offers in evidence a corn-planter 
manufactured by the said Deere and Mansur Co. and marks it 
“Complainant’s Exhibit Defendants’ Planter.” 

Counsel for defendants admits that the corn-planter offered was 
manufactured and sold by the defendant, The Deere and Mansur 
Co., in the usual course of business, between the date of said reissue 
and the filing of the bill herein, and correctly represents others so 
made and sold. 

It is admitted that printed Patent Office copies may be used in- 
stead of original patents or certified copies of the same. 


STATE OF Onto, } 
County of Hainilton, | 


eo: 


[, John E. Jones, a notary public within and for said county, do 
hereby certify that the foregoing testimony was offered on behalf of 
the complainant pursuant to the annexed notice, at the office of 
Wood & Boyd, 8. E. corner of Fourth & Main Sts., Cincinnati, Ohio, 
on Saturday, July 28,1883. I further certify that [ am not of coun- 
sel nor attorney nor relative of the parties to this cause, nor In any 
manner interested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 

my seal of office this 28th day of July, 1883. 
74 [ SEAL. | JNO. E. JONES, 
Notary Public, Hamilton Co., Ohio. 


Notary’s fees, $2.00; p’d by complainant. 


(Endorsed :) Filed Aug. 5d, 1883. Opened for Mr. Banning Dec. 
o, 1883. W. H. Bradley, clerk. 
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Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


FARMERS FRIEND MANUFACTURING CoMPANY 
is. 
Toe Deere AND Mansur Company ef al. 


DECEMBER 181TH, A. D. 1883. 

Present: The Hon. Thomas Drummond, circuit judge. 

Now, at this day come the parties, by their respective counsel, and 
the defendants having moved to dismiss the bill herein and the 
court having overruled the said motion, it is ordered that the de- 
fendants have until the twenty-third day of February next to take 
their evidence in defense, and that the plaintiffs have thirty days 
thereafter to take rebutting evidence. 


a 
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76 Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


~ 


Tue Farmers’ FrigeND MANUFACTURING COMPANY 
Us. 


Tue Deere AND Mansur Company et al. 


JANUARY 241TH, A. D. 1884. 

Present: The Hon. Henry W. Blodgett, district judge. 

This cause having been brought to a final hearing upon the 
pleadings and proofs, and all parties, by their counsel, consenting to 
the following decree, this court doth find, order, adjudge, and de- 
cree that reissued letters patent No. 10155, dated July 11th, 1882, 
for improvements in corn-planters, and set out in the bill of com- 
plaint herein, are good and valid; that said Michaeb Ranstetler 
was the original and first inventor of the improvements specified 
and claimed therein; that said improvements are useful; that the 
complainant is the sole owner of said reissued letters patent, and 
that the defendant, the Deere and Mansur Company, has dis- 
turbed, violated, and infringed the exclusive rights of the complain- 
ants under said reissue as secured by the first, second, third, fourth, 
and ninth claims thereof, as in said bill set forth. 

And it is further ordered, adjudged, and decreed that the com- 
plainant is entitledjto recover of the defendant, The Deere and Man- 
sur Company, the profits, gains, and advantages which the said 
defendant has received or made, or which have arisen or ac- 

crued to it by reason of its said infringement, together 
wi with the damages which the complainant has sustained 

thereby, and to a perpetual injunction restraining the further 
unauthorized use of said improvements as prayed for in said bill. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of the defendant, The Deere and Mansur Com- 
pany, its costs, damages, and disbursements in this suit, to be taxed. 

It is further ordered that the complainant be at liberty to apply 
to the court at any further time for any further order to carry out or 
execute this decree. 


NorRTHERN District or ILLINOIs, ss: 


I, William H. Bradley, clerk of the cirenit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the testimony 
taken, filed Aug. 3d, 1883, being all the testimony on file. the order 
entered Dee’b’r 18th, 1883, and the decree entered in said court on 
the 24th day of January, A. D. 1884, in the cause wherein the Farm- 
ers’ Friend Manufacturing Company is the complainant and the 
Deere & Mansur Company et al. are the defendants, as the same ap- 
pears from the original of the same now remaining in my custody 
and control. . 


at seep 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
4th day of March, A. D. 1884. 

[SEAL. | WM. H. BRADLEY, Clerk. 


78 (On the back appears the following :) 

No. 789. Cireuit court of the United States, western dis- 
trict of Michigan, southern division. The Farmers’ Friend Manu- 
facturing Co., compl’t, vs. The Challenge Corn-Planter Co. Affidavits 
on the part of def’ts. Filed March 31st, A. D. 1884. H. M. Hins- 
dill, clerk. 


79 Judge Withey’s Opinion on Motion for Injunction. 
In the Circuit Court of the United States for thé Western District of 
Michigan, Southern Division. .In Equity. 


THe Farmers’ Frrenp Manvur’eG Co., Complainant, 
Ss. 
THe CHALLENGE CoRN-PLANTER Co., Defendant. 


Motion for an injunction heard March 29, 1884, Wood & Boyd 
appearing for the complainant; Edward Taggart for the defend- 
ants. 

Statement. 


The bill of complaint charges that the defendant is manufactur- 
ing and selling a corn-planter which is an infringement of an im- 
provement in corn-planters covered by the first four claims of reissue 
patent No. 10155, issued to Michael Runstetler July 11, 1882, and 
assigned to complainant, relating to the combination of a foot 
treadle and hand lever used in conjunction or independently for ele- 
vating or depressing the runners, forcing them into the ground and 
lifting them out, and for locking the runners in or out of the ground. 

Judge Withey made the following decision at the close of the ar- 
gument: 

This motion is for an order restraining the defendants from man- 
ufacturing and selling a corn-planter alleged to infringe the rights 

of complainant. 
80 A machine constructed by complainant and one manu- 

factured by defendant have been produced in court. The 
patent for the improvements covered by the first four claims in the 
reissue I regard as valid. ‘The decree rendered in this court at the 
last term by the circuit and district judges in favor of this complain- 
ant and against the Waite Manufacturing Co. sustained prima facie 
the novelty of the invention and the validity of the reissue. I now 
entertain no doubt as to its validity. It covers no more than is 
found in the original patent, in my judgment, considering both the 
descriptions and the claims contained therein, and which, when fairly 
viewed, were sufficient to justify the amendment and reissue. 


Laead 
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It is very clear that the improvements in corn-planters covered 
by the reissue and relied upon in this case by complainant produced 
both new and useful results over the Beedle & Kelly machine ex- 
hibited here or any other shown to have been known and in use at 
the date of the invention ; and it is also true, in my judgment, be- 

vond a question, that the defendant’s corn-planter infringes the im- 
proveme nts covered by the first four claims in such reissued patent. 
It performs, in my judgment, in substantially the same way to pro- 
duce the same result, as the planter made by complainant in ac- 
cordance with the reissued patent. The defendant's planter may 
contain improvements in the hand lever and its mode of operation 
over complainant’s, but this will not give the defendant the right to 
manufacture or sell the improvement covered by the reissue. It is 
not necessary, in order toinfringe, for the combinations and arrange- 
ment in the defendant’s machine to be the same in form as those in 
the patented machine; if there is embodied the idea of the patentee, 
in the judgment of law there is an infringement. 

Under the facts and circumstances of this ease, I think the rights 
of the complainant under reissue No. 10155 are sufficiently estab- 
lished. The suit referred to as decided in this court at the last term 
against the Waite Manufacturing Co. embraced several persons as 

defendants who were stockholders and directors in that com- 
$1 pany and who are stockholders and officers in the defendant 

company. The Waite Company, at the time of hearing that 
case, had ceased to do business and was defunct. The defendant 
company was then organized, as I understand, in order to succeed 
and has succeeded the Waite Manufacturing Co. in the manufacture 
of corn-planters, substantially the same planter, in my opinion, as 
the Waite Company manufactured, and which was decreed in that 
suit to be an infringement. It is true the suit was discontinued 
as to the individual defendants at the hearing, but the decree against 
the company was known to such individuals as were stockholders 
and officers in the Waite Company, and so, far as the same per- 
sons are stockholders or officers and directing in managing the de- 
fendant company, they must be regarded as having notice of the 
rights of complainant under this patent. The decree in that case 
was not by consent, but was made after an argument contesting the 
complainant’s right to have a decree 

It appears that the complainant also obtained last fall a decree 
under this patent in the United States cireuit court in Chicago, by 
consent, which, though not strong evidence of complainant’s rights 
under his patent, is of some weight. It is shown not to have been a 
decree collusively obtained, but was, | judge, a result reached after 
inability on the part of the defendant therein to find evidence that 
would defeat a recovery. 

Under the circumstances, my judgment is that an order should is- 
sue against the defendant restraining it from further manufacturing 
and selling this infringing machine ; but, upon giving a satisfactory 
obligation, with sufficient sureties, to be approved by the clerk of 
the court, to pay such profits and damages as the complainant may, 
upon a final hearing of the case, be found entitled to, the defendant 
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will be permitted to dispose of machines already manufactured and 
in the hands of agents for sale, or which are in the defendant’s fac- 
tory ready to ship in fulfillment of orders already received. 
Ss. L. WITHEY, 
District Judge. 


82 Orders. 


Tur Unirep STATES OF AMERICA, } 
> . . : i . . a a 
Western District of Michigan, Southern Division, j 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, en the 31 day of March, in the year of our Lord 


one thousand eight hundred and eighty-four, and of the Independ- 


ence of the United States of America the one hundred and eighth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


THe Farmers’ Friend MANUFACTURING Company, Complainant, 
Us. 


THE CHALLENGE CornN-PLANTER CoMPANY, Defendant. 


[In this cause an order to show cause why an injunction should 
not issue as prayed in the bill of complaint having been made and 
duly served on said defendant, and the matters thereof coming on 
to be heard upon the bill of complaint, affidavits, and other papers 
on file herein, and after having duly considered the same and heard 
the arguments of the counsel for the respective parties, thereupon 
the court doth order and adjudge*that an injunction do issue as 
prayed for in said bill of complaint, restraining the said defendant, 
its agents, servants, employees, and workmen, until the final decree 

or further order of the court herein, from manufacturing 
83 or selling any corn-planters having the rear main: frame 

mounted on supporting wheels and the front runner frame 
hinged or pivoted to the main frame, in combination with a foot 
treadle and a hand lever adapted to be used in conjunction or in- 
dependently for the purpose of elevating or depressing the runners, 
or substantially as specifie] in either of the first four claims of re- 
issued letters patent numbered 10155, mentioned and referred to in 
said bill of complaint; and it being represented that the defend- 
ant has shipped a large number of corn-planters, which are now in 
the hands of its agents or commission men for sale, and has made 
contracts of sale for others now in its warehouse in a manufactured 
state— 

It is further ordered that all such corn-planters may be sold and 
delivered upon the condition that said defendant file in this cause 
with the clerk of said court a sworn statement showing the number 
and location of all such corn-planters; and also that said defendant 
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make and file its bond, with two or more sureties, to be ap- 
84 proved by the clerk of this court, conditioned for the payment 

by said defendant to said complainant all damages that may 
hereafter be awarded to said complainant by reason of the sale of 
such corn-planters last aforesaid, said sworn statement and said bond 
to be filed within ten days hereafter. 


Sd Unirep STates OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


In the name of the President of the United States of America, to 
the Challenge Corn-Planter Company, of Grand Haven, Michigan, 
and to your counsellors, attorneys, solicitors, agents, servants, and 
workmen, and each and every of them, Greeting: 


Whereas it has been represented to us in the cireuit court of the 
United States for the western district of Michigan, southern division, 
in equity, on the part of the Farmers’ Friend Manufacturing Com- 
pany, complainant, that it has lately exhibited its bill of complaint 
against you, the said Challenge Corn-Planter Company, defendant, 
to be relieved touching the matters therein complained of, in which 
bill it is stated, amongst other things, that you are combining and 
confederating with others to injure the said complainant touching 
the matters set forth in the said bill, and that your actings and 
doings in the premises are contrary to equity and good conscience : 
We, therefore, in consideration thereof and of the particular matters 
in the said bill set forth, do strictly command you, the said Chal- 
lenge Corn-Planter Company, and the persons before mentioned, and 
each and every of you, under penalty of ten thousand dollars, to be 
levied on vour lands, goods, and chattels to our use, that you do 
absolutely desist and refrain from manufacturing or selling any 
corn-planters having the rear main frame mounted on supporting 
wheels and the front runner frame hinged or pivoted to the main 

frame in combination with a foot treadie and a hand lever 
86 adapted to be used in conjunction or independently for the 

purpose of elevating or depressing the runners, or substan- 
tially as specified in either of the first four claims of reissued letters 
patent numbered 10155, mentioned and referred to in said bill of 
complaint: Provided, however, That such corn-planters as you have 
already shipped to your agents or commission men and such corn- 
planters as you have already made contracts of sale for and now 
have in your warehouse in a manufactured state may be sold and 
delivered upon the condition that within ten days hereafter you file 
in this cause with the clerk of said court a sworn statement showing 
the number and location of all such corn-planters, and also that 
within said ten days you make and file your bond, with two or 
more sureties, to be approved by the clerk of said court, conditioned 
for the payment by you to said complainant of all damages that 
inay hereafter be awarded to said complainant by reason of the sale 
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of such corn-planters as last aforesaid until the further order of the 
court. 

Witness the Honorable Morrison R. Waite,Chief Justice of the Su- 
preme Court of the United States of America, at Grand Rapids, in 
said district and division, this first day of April, in the year of our 
Lord one thousand eight hundred and eighty-four. 


[sEAL. ] HENRY M. HINSDILL, Clerk. 


WOOD & BOYD anp 
EDWARD W. WITHEY, 


Solicitors and of Counsel for Complainant. 


WesTERN District oF MICHIGAN, 88: 


I hereby certify and return that on the 3rd day of April, A. 
87 D. 1884, I served the within injunction on The Challenge Corn- 
Planter Company, defendant named in said writ of injune- 
tion, at Grand Haven, in said district, by delivering to Edward G. 
Bell, president of said Challenge Corn-Planter Company, a true copy 
of said writ, with the seal of the court thereon endorsed as is hereon 
impressed. 
JAMES MONROE, 
U. 8S. Mar shal, 
By JOHN VAUPELL, 
Dept. U) S. M. 
Fees, $5.10. 


Endorsement: No. 789. United States circuit court. In equity. 
Farmers’ Friend M’f’g Co., complainant, v. Challenge Corn-Plante 
Company, defendant. [njunetion. Filed April 12, A. D. 1884. _H. 
M. Hinsdill, clerk. Wood & Boyd and Edward Withey, sol’s for 
com pl’nt. 


88 March Term, 1884. 


THe Farmers’ FRIEND MANUFACTURING Company, Compl’t, 
vs. 
THe CHALLENGE Corn-PLANTER Company, Def'’t. 


APRIL 7, 1884. 


In this cause, on motion of Messrs. Stem & Peck and Edward 
Taggart, solicitors for said defendant— 

It is ordered that the appearance of the said defendant be, and 
the same is hereby, entered herein. 

And, on like motion, it is further ordered that the complainant, 
within twenty days after service upon it or its solicitors of notice of 
this order, serve upon the solicitors for the defendant a copy of the 
bill of complaint in this cause, and that in default thereof said bill 
be dismissed with costs. 

STEM & PECK, 
EDWARD TAGGART, 
Solicitors for Defendant. 
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89 Unirep STATES OF AMERICA. 


WesterRN District oF MICHIGAN, | oe 
County of Ottawa, sh 


The Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


FARMERS’ FRIEND M’r’a Co. vs. CHALLENGE CORN-PLANTER Co. 


Edwin G. Bell, of said county, being duly sworn, deposes and says 
that he is president of the above-named defendant, The Challenge 
Corn-Planter Co., and that the annexed statement is a full, true, and 
complete statement of the number and location of all corn-planters 
constructed with the ‘rear main frame mounted on supporting 
wheels and the front runner frame hinged or pivoted to the main 
frame, in combination with a foot treadle and a hand lever adapted 
to be used in conjunction or independently for the purpose of ele- 
vating or depressing the runners manufactured by said defendant 
and now in the hands of its agents or commission men for sale or 
in its warehouse under contract of sale. 

EK. G. BELL. 

Subscribed and sworn to before me this seventh day of April, 1884" 

SILAS M. WRIGHT, [seat] 
Notary Public, Ottawa Co., Mich. 


Statement of Planters on Hand and in Hands of Agents to Fill Con- 


tracts. 
At factory in Grand Haven, MIR. ....ccnsssudenseenmnenand 324 
S POOTTR, Bibiecncite: sienteeane ceceininw ected ee eee 13 
Comet BiG, Biko oie new nwm cumin eee 125 
At GORGE, Ot cnnccnennacomsenseneeieinieneen 190 
90 * [nGlARAPOls, ING.c.ccen cosunsuamiminineteall 15: 
* Renee CAty, Bien dsennen ansnspaaitiiiidabialiteiiianion einai 279 
At Mendota, Ill. ..-- ch cc andneaiatitecintindnian cs ean ence eiteeiiiain tds 67 
© Banish, lil. «nconodcadetiswsnndamemiieaeielseeenaee 13: 
© Ceomee ee: GRID <n ciceen etnies eee aan 6 
“ Cedar Rapids, Iowa .....-.-.-. saoen ecoeent mmaiimaieasasatis alanine 64 
“ BIGRMONE, ING occcdsctntetmenennie eee 60 
* Dnbueus, 1008 .nsc<cand cate ccncosensitnkiemenanen 10 
RE I A iii einen eee meerc eae 5 
© BreRMOlS, Fil.nncndcdiatmeeet anes 5 
© WHOOIIIIIE, Bile caccu: centre imie es eee eee 15 
© eee ssc ech atin teem tats eal ial aa 15 
© We ene, WO cine natty ein emanate 6 
© OA, Eee Os cnccincveiseciiiiatilivediasipiies icasaatieediien ts dies el eee 41 
FR Bx sco unicnsinsneniseitieani anal ataalinans tate eicadealil aaa ae 2 
“ Lanark, Iil...... satel scicciieiliiiaataiaiaiiliasiiciiaeieiaas 2 


a gm mn pee MSE PCI ENON PILE SS TE aan ee ern nemmemmnaniiilll 

52 THE FARMERS FRIEND MANUFACTURING CO. YS. 
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Know all men by these presents that we, The Challenge Corn- 
Planter Co., of Grand Haven, Michigan, as principal, and Dwight 
Cutler, of Grand Haven, and T. Stewart White, of Grand Rapids, as 
sureties, are held and firmly bound unto the Farmers’ Friend Manu- 

facturing Company of Dayton, Ohio, in the sum of ten thou- 
91 sand dollars, lawful money of the United States, to be paid to 
the said Farmers’ Friend Manufacturing Co., its certain at- 
torney, successors, or assigns; for which payment, well and truly to 
be made, we bind ourselves and our successors, heirs, executors, and 
administrators and each and every of them firmly by these presents. 

Sealed with our seals and dated the seventh day of April, 1884. 

W hereas, on the 3lst day of March, A. D. 188 t, the eireuit court 
of the United States for the western district of Michigan, southern 
division, in equity, in a cause therein pending, wherein The 
Farmers’ Friend Manufacturing Co. is complainant and The Chal- 
lenge Corn-Planter. Co. is defendant, ordered that an injunction 
issue, as prayed in the bill therein, restraining the defendant dur- 
ing the pendency of that suit from manufacturing or selling any 
corn-planters constructed substantially as specified in either of the 
first four claims of reissued letters patent numbered 10155, and 
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further ordered that inasmuch as the defendant has in the hands of 
its agents for sale and in its warehouse under contract of sale a 
large number of manufactured planters such planters might be sold 
and delivered upon the filing by the defendant of a sworn statement 
of the number and location of such planters and a bond as specified 
in such order: 

Now, therefore, the condition of this obligation is such that if the 
sald Challenge Corn-Planter Co. shall and do well and truly pay or 
cause to be paid to the said Farmers’ Friend Manufacturing Co. all 
damages that may hereafter be awarded by said circuit court to the 
said Farmers’ Friend Manufacturing Co. by reason of the sale of 
such corn-planters specified in the sworn statement hereto annexed, 
then this obligation to be void; otherwise to remain in full force 
and effect. 


CHALLENGE CORN-PLANTER CO., 


[SEAL. ] By E. G. BELL, Pres’t. 
92 DWIGHT CUTLER. [ SEAL. | 
T. STEWART WHITE. | SEAL. | 


Endorsement: No. 789. U.S.cireuit court. In equity. Farmers’ 
Friend M’f’g Co. vs. Challenge Corn-Planter Co. Bond of def’t to 
pay damages. Filed April 11. A. D. 1884. H. M. Hinsdill, clerk. 
Stern & Peck and Edward Taggart, def’t’s sol’rs. 
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Circuit Court of the United States for the Western District of Mich- 
igan, Southern Division. In Equity. 


THe Farmers’ Frrenp MAn’r’G Co. 
vs. 


Tue CHALLENGE CorN-PLANTER Co. 


The answer of The Challenge Corn-Planter Company, of the city of 
Grand Haven, in the county of Ottawa and State of Michigan, a 
corporation duly organized under the laws of saic State, defend- 
ant, to the bill of complaint of The Farmers’ Friend Manufactur- 
ing Company. 

This defendant, for answer unto said bill of complaint and not 
waiving any objection thereto, says: 


[. 


It denies, on information and belief, that Michael Rumstetler was, 

before the 17th day of May, 1880, or at any time, the original and 

tirst inventor of the certain alleged improvements In corn- 

4 planters ; denies that said alleged invention had not been 

before known or used and was not in public use or on 

sale for more than two years prior to his application for a patent 

therefor, as alleged and set forth in the first paragraph of said bill 
of complaint. 
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IT. 


It admits, on information and belief, that letters patent were issued 
to the complainant, as set forth in the second paragraph of said bill 
of complaint, but denies that said letters patent conveyed any ex- 
clusive right, as in said bill alleged. 


IIT. 


It admits the granting of reissued letters patent No. 10155 on the 
lith day of July, 1882, but denies that the original letters patent 
were surrendered for good and lawful cause; denies that the appli- 
cation for said reissue was made in due form according to law or 
the acts of Congress in such case made and provided, and alleges, 
on information and belief, that said reissued letters patent were and 
are null and void. 


i's 


Defendant has no information, knowledge, or belief as to whether 

complainant has spent large sums of money in manufactur- 

99 ing and introducing said alleged invention, and neither ad- 
mits nor denies the same. 


V. 


Defendant denies that the public has generally acknowledged and 
acquiesced in the alleged rights of complainant, and denies that com- 
plainant has any such exclusive rights as claimed in said bill of com- 
plaint. 

VI. 


Defendant denies that the validity of said reissued letters patent 
has been affirmed by decrees in equity in several of the circuit courts 
in the United States, and that such alleged validity has been ac- 
quiesced in by manufacturers of corn-planters generally in the 
United States. On the contrary, defendant says, on information and 
belief, that the validity of said reissued letters patent has not been 
aflirmed by decrees of the circuit courts of the United States, and 
that no decree or decrees have been made after a bona fide contest 
upon the merits or validity of said reissued letters patent and none 
except as hereinafter stated. 


VIL. 


. Defendant admits, on information and _ belief, the allega- 
96 tions contained in the seventh paragraph of the bill of com- 

plaint as to the suit in this court against the Wait Manufact- 
uring Company and others, but denies that it was a party thereto or 
is affected thereby, and avers that said suit was not contested and 
that no proofs whatsoever were offered by the defendants, and that 
the bill of complaint was dismissed as to the defendants, Edward 
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G. Bell, George 8. Stickney, Dwight Cutler, Charles E. Wyman, and 
Henry W. Buswell, and that said decree against said Wait Manu- 
facturing Company was not a decree on the merits, but was in legal 
effect a decree by default; and, further, that the original letters pat- 
ent were not in evidence or before the court in said suit to enable 
the court to compare the same with the reissue sued on and to pass 
upon the question of the validity of said reissue. 


VILL. 


Defendant admits that a decree was rendered against the Deere & 
Mansur Company of Moline, Illinois, in the cireuit court of the 
United States for the northern district of Illinois, as set forth in the 
eighth paragraph of the bill of complaint, but, on information and 
belief, this defendant alleges that said last-named decree was entered 
by the consent and approval of the defendant, The Deere & Mansur 
Company, and that said decree, as defendant believes, was collusive 

and should have no force or effect as a decree on the merits 
o7 or as against this defendant, who was not a party or privy to 

said suit; furthermore, that in said suit against the Deere & 
Mansur Company no proofs whatsoever were taken or filed by the 
defendant in said suit; also that there were other defendants to said 
bill besides the Deere & Mansur Company, against whom no decree 
was asked for or taken, and this defendant so charges the fact to be. 


IX. 


Defendant says that said Wait Manufacturing Company has never 
changed its name to that of this defendant. The defendant has no 
connection whatever with the Wait Manufacturing Company and 
has not been and is not controlled by the persons who were named 
as joint defendants in the suit against the Wait Manufacturing Com- 
pany; that defendant is a corporation duly, organized under the 
laws of the State of Michigan and under the law of 1875, which was 
not in existence at the time of the formation of the Wait Manufact- 
uring Company; that at the time of the organization of the Chal- 
lenge Corn-Planter Company there were three and only three mem- 
bers thereof that had been stockholders in the Wait Manufacturing 
Company. 


X. 


Defendant denies that it has infringed any valid right of 

98 complainant as secured by said reissued patent; denies that 

it has unlawfully made, constructed, used, or vended to others 

to be used, corn-planters embodying the said alleged invention 

alleged to be secured to said complainant by the first four claims of 

said reissue No. 10155; denies that it has infringed or unlawfully 

used, made, sold, constructed, or vended to others to be used, any 

machine, device, or corn-planter that infringed any valid claim of 
said patent. 
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Al. 


Defendant admits that it has made and sold corn-planters, but 
denies that said corn-planters so made and sold infringe any valid 
claim or upon any rights or privileges of complainant. 


XIL. 


Defendant, on information and belief, says that the surrender of 
said original letters patent was unlawful and without any good or 
valid reason, and that the reissued letters patent No. 10155 were and 
are null and void; that said surrender was not made because of any 
accident, inadvertence, or mistake in the original specification or 
claims or any papers connected therewith, but for the sole and only 
purpose of enlarging and expanding the scope of the patent beyond 
the original invention and beyond anything claimed or shown in 

the original specification, drawing, model, or any paper or 
99 document connected with said original application ; that said 

original patent was in due form of law and not invalid or in. 
operative for any cause or reason except for want of novelty, as here- 
inafter specified. 


XITL. 


Defendant, on information and belief, says that there was no ev?- 
dence before the Patent Office upon which a reissue could have been 
lawfully based, and that the action of the Patent Office in granting 
said reissue was without authority of law and void, and that said 
reissued patent was and is void and has no force or effect whatever. 


AIL Ia. 


Defendant alleges, on information and belief, that the alleged in- 
vention described in said reissued letters patent No. 10155 and 
claimed in the first four claims thereof were embodied in and con- 
stituted the second claim of the original application of said Run- 
stetler, which said second claim was rejected by the Patent Otfice 
for want of novelty; that said claim was stricken out with the 


,knowledge and acquiescence of said Renstetler and his assignees, 


the Farmers’ Friend Manufacturing Company, complainant herein ; 
wherefore the application for said reissue and the reclaiming of 
such stricken-out matter constituted a fraud upon the Patent Office 
and ‘upon the public. 


100 XIV. 


Defendant alleges, on information and belief, that if said Run- 
stetler was the original and first inventor of the invention deseribed 
and claimed in said original patent and ever had the legal right 
with complainant to surrender the same for the purpose of reissuing 
the same, said complainant forfeited all such right by its negligence 
and loug delay ; wherefore the said reissued letters patent No. 10155 
were and are null and void. 
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XV. 


Defendant, on information and belief, charges that the first four 
claims of said reissued patent No. 10155 and each and every of 
them are void, for that the said several alleged inventions or im- 
provements described and claimed therein and each of them, re- 
spectively, and every substantial and material part thereof claimed 
therein as new and the same combination and arrangement of 
parts were, prior to the date of said alleged inventions or improve- 
ments, fully shown, described, or claimed in the following letters 
patent of the United States, to wit, corn-planter patents, as ‘follows 

No. 1039, granted George W. Brown February 2nd, 1853 ; reissued 
September 11th, 1860. 

No. 39931, granted J. M. y lly September 15th, 1863. 
101 No. 89512, granted I. & E. C, Slosson April 27th, 1869. 
No. 121,204, granted Levi Scofield September 21st, 187]. 

No. 120,643, granted A. Hearst November 7th, 1871. | 

No. 126,751, granted J. Selby May 14th, 1872; reissued April 
25th, 1876, No. 7038. 

No. 162,599, granted J. C. Barlow April ‘ 27th, 1875. 

No. 167,612, cranted J. Kelly Sept. 14th, 1875. 

No. 177,465, granted George W. Brown May 17th, 1876. 

No. 200,087, granted J. D. Pope Feb. Sth, 1878. 

No. 217,083, granted A. C. Evans July Ist, 1879. 

No. 225,318, granted J. W. Atkinson March 29th, 1880. 

No. 39294. gr ranted H. J. Howe May 14th, 1861. 

Horse-rake patents as follows: 

No. 177,176, granted J. F. Trader May 9th, 1876. 

No. 21712, granted G. Whitcomb Oct. 5th, 1858. 

No. 103,691, granted David H. Weaver May 3lst, 1870. 

No. 113, D9 2, granted William A. Meyers April Lith, 18 
No. 96272, granted Schofield & Wise October 26th, 1869. 
No. 86855, granted A. Miller Feb. 9th, 1869. 
102 No. 45502, ranted George Kimball December 20th, 1864. 
Wheel-plow patents as follows : 

No. 205,752, granted J. Lane July 9th, 1878. 

No, 209,175, granted J. Lane Oct. 22nd, 1878. 

No. 160,230, granted D. W. Ralston February 23rd, 1875. 

No. 199,626, granted 8S. E. Drake Jan. 29, 1878 

No. 200,656, granted N. Elmer Feb. 26, 1878. 


~ 


AVI. 


Defendant says that the said reissued letters patent No. 10155, 
and each and every of the claims thereof, are void, for that the said 
alleged invention or improvement of the said Rumstettler, or every 
substantial or material part thereof, and the same combinations and 
arrangements of parts claimed as new in the said reissued letters 
patent were, prior to the date of the said alleged invention by the 
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° 
said Rumstettler, known to and used in the United States by the 
following-named persons at the following-named places, to wit : 

By John Dodds, Sebastian Ritty, Allen Thomas, and Samuel 
Wright, at Dayton, Montgomery county, Ohio, which use is known 
to the said John Dodds, Sebastian Ritty, Allen E. Thomas, who 

now reside and may be found at Dayton aforesaid, and 
103 by said Samuel Wright, who now resides and may be found 
at Cambridge City, Wayne county, Indiana. 

By F. A. Kennel, Newton Long, at Middletown, Butler county, 
Ohio, which use is known to the said’ Kennel and Long, who now 
reside and mav be found at said Middletown. 

By David Wilson Banker, in Butler county, Ohio, on his farm, 
about three and one-half miles northeast of Middletown, Butler 
county, Ohio, and near Poast Town in said county. : 

By James F. Trader, Charles W. Trader, and Samuel R. Collier, 
at Xenia, Green county, Ohio, which use is known to the said 
Trader, Trader, and Collier, who now reside and may be found at 
Xenia aforesaid. 

By Asa 'T. Beedle, John Kelly, Isaac N. Kyle, W. L. Day, H. M. 
Steven, Columbus Kerns, J. Bb. Lough, and J. M. Gearhart, at Troy, 
Miami county, Ohio, which use is known to said parties aforesaid, 
who now reside and may be found at said ‘Troy. 

By George W. Brown, of Galesburg, Illinois, at said Galesburg. 

By Levi Scofield, of Grand Haven, Michigan, at said Grand 

Haven. 
104 By A.C. Evans, of Springfield, Ohio, at said Springfield. 
By James W. Atkinson and the Deere & Mansur Company, 
of Moline, Illinois, at said Moline. 

By Andrew Rumstetter, now of Dayton, Ohio, at Moline, Illinois. 

By J. W. Vandever, of Quincy, Illinois, at said Quiney, and by 
various other persons at various places, whose names, residences, and 
the places of such prior knowledge and use are at present unknown 
to this defendant, but for which it is making diligent search, and 
prays leave to add the same hereto when discovered. 


a Van 


Defendant says that the said pretended improvement or invention 
of the said Runstetler does not, in view of the state of the art at and 
prior to the time when the said Runstetler pretends to have invented 
his alleged improvements or invention, constitute or amount to, 
within the meaning of the law, a patentable invention or improve- 
ment, and that the claims thereof and each of them do not include 
or embrace patentable combinations or arrangements of parts; where- 
fore the said reissued patent No. 10155 was and is void. 


105 | XVIII. 


Defendant says that the same devices and the same combination 
of devices, arranged and operating in substantially the same manner 
and for thu same purposes, were long prior to the date of the said 
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pretended invention or improvement of the said Runstetler old and 
well known and extensively used in the construction and operation 
of sulky plows, cultivators, and other well-known agricultural im- 
plements analogous to corn-planters, and that it required no inven- 
tion to apply or adapt such old and well-known devices to the form 
and construction of corn-planters, but consisted merely in applying 
or adapting such old and well-known devices and combinations of 
devices to corn-planters, which application or adaptation required 
no invention or the exercise of inventive faculty on the part of the 
said Runstetler. 
Wherefore the said reissued letters patent No. 10155 were and are 
vold. 
XIX. 
Defendant submits that the complainant is not entitled to the 
relief prayed for in its bill of complaint, and, without admitting as 
true any of the matters therein charged and not herein suffi- 
106 —s ciently answered unto, pray to be hence dismissed with their 
costs in this behalf most wrongfully sustained. 
[SEAL. | CHALLENGE CORN-PLANTER CO., 
By E. G. BELL, President. 


STEM & PECK ann EDWARD TAGGART, 
Solicitors for Defendant. 
STEM & PECK, Of Counsel for Defendant. 


107 [Endorsed :] U.S. cireuit court, west. dist. Mich.,S. D. In 
equity. Farmers’ Friend M’f’g Co., compl’t, vs. Challenge 

Corn-Planter Co., def’t. Answer. Filed May 5, 1884. Henry M. 

Hinsdill, clerk. Stem & Peck and Edward Taggart, def’t’s sol’rs. 


UNITED STATES OF, AMERICA, - 
. . . * ’ . . ¥ ° . ‘4 oS « 
Western District of Michigan, County of Ottawa, | 


Edwin G. Bell, of the city of Grand Haven, Michigan, being duly 
sworn, deposes and says that he is president of the Challenge Corn- 
Planter Company, the defendant named in the foregoing answer ; 
that he signed the name of said corporation defendant to said answer 
and affixed its seal thereto for and on behalf of said defendant and 
was duly authorized so todo; that he has heard read the said answer 
by him for said company subscribed and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters therein stated on information and belief, and as to those 
matters he believes it to be true. 

E. G. BELL. 


Subseribed and sworn to before me this 24th day of April, A. D. 
1884. 
[SEAL. ] SILAS M. WRIGHT, 
Notary Public for Ottawa County, Mich. 
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| 108 UnItTep STATES OF AMERICA: 
| The Cireuit Court of the United States for the Western District of 
| Michigan, Southern Division. In Equity. 


THe FARMERS’ FRIEND MANUFACTURING ComMPANyY, Complainant, 


Us. 


et RA A tN ER 


CHALLENGE Corn-PLANTER Company, Defendant. 


And now comes the said defendant, by Stem & Peck and Edward 
Taggart, its solicitors, and moves the court now here for an order 
dissolving the injunction heretofore and on, to wit, the 3lst day of 
March, 1884, issued in this cause. 

This motion is based on the records and files of this cause, and 
on the affidavits of Levi Scofield, Orion Doods, Sebastian Ritty, David 
W. Banker, Newton Long, Charles W. Trader, James F. Trader, 
Samuel Wright, and Samuel R. Collier, and on the exhibits referred 
to in said aftidavits. 

Dated May 15, A. D. 1884. : 

STEM & PECK, 
EDWARD TAGGART, 
Solicitors for Def’t. 


lA eee” catareemientee tems ecnentne te 


109 In the Cireuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


THe Farmers’ Friend MANUFACTURING CompANy, Complainant 
y 
Us. 
CHALLENGE CoRN-PLANTER Company, Defendant. 
STATE OF MiIssourR!, e 
County of Jackson, { ~ 


Levi Scofield, of the city of Grand Haven, in the, county of 
Ottawa and State of Michigan, being duly sworn, deposes and says 
that he is a stockholder of the Challenge Corn-Planter Company and 
a director therein. 

That when the motion fora preliminary injunction was made on 
behalf of the complainant in the above-entitled suit deponent was 
employed by the defendant, The Challenge Corn-Planter Company, 
to look up evidence to be used in opposition to said motion, and did 
then make careful and diligent search and inquiry, and used his best 
effort to produce on the hearing of said motion all the facts and evi- 
dence having a bearing thereon, and did produce all of which he 
then had knowledge. 

That since the argument and disposition of said motion deponent 
has learned of new evidence bearing apon the validity of the pat- 
ent involved in the said suit, which was entirely unknown to him 
at the time of the hearing of said motion and, as deponent believes, 
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to the defendant and its solicitors, and which, for want of knowledge, 
he was unable to procure on said hearing. 
And deponent verily believes that the evidence so as aforesaid 
discovered is material, and tends strongly to prove that said pat- 
ent on which this suit is based was and is void for want of 
110 novelty, and that had the same been produced on the hearing 
of said motion said preliminary injunction would not, as de- 
ponent verily believes, — been granted. 


LEVI SCOFIELD. 


Subscribed and sworn to before me this 5th day of May, A. D 
1884. 
[ SEAL. | J.T. HADLEY, 


Notary Public, Jackson County, Mo. 


United States Circuit Court, Western District of Michigan, Southern 
Division. In Equity. 


Tue Farmers’ Frienp M’r’c Co. 
vs. 


CHALLENGE CoRN-PLANTER Co. 


STATE OF OHIO, 
County of Montgomery, § 


> * 
one . 


Orion Dodds, being duly sworn, deposes and says as follows, to 
wit: 

That he is a resident of Dayton, Ohio, is thirty-four years of age, 
and is the son of John Dodds, manufacturer of horse-rakes at Day- 
ton aforesaid, and has been superintendent of said Dodds’ shops for 
the past ten years, and is familiar with the construction of all the 
machines made by said Dodds. 

That during the years 1877 and 1878 the said Dodds manufact- 
ured, under contract for the firm of Wright and Eckert, of Dayton 
aforesaid, a number of twu-horse corn-planters, which planters were 
known as “the Wright” corn-planter; that he has carefully exam- 
ined the machine marked “ Exhibit ‘ Wright’ Machine, Jas. V. Bon- 
nell, notary public, Butler Co., Ohio,” Ap’l 17th, 1884, and recog- 

nizes it as one of the corn-plauters made by the said John 
111 Dodds as aforesaid; that said planter is now exactly in all 

respects the same as when made, except that the scraper bar 
has been changed from the upper to the lower side of the frame. 

That he is not related to the parties to this controversy and has 
uo interest whatever in its result; that the said John Dodds has 
made no corn-planters since 1878, and is not now engaged in their 
manufacture. 


ORION DODDS. 

Sworn to and subscribed before me this 22d day of April, 1884. 
[ SEAL. ] QUINCY CORWIN, 

Notary Public in and for Montgomery County, Ohio. 
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United States Circuit Court, Western District of Michigan, Southern 
Division. In Equity. 


Tue Farmers’ FRIEND M’r’a Co. 
us. 
CHALLENGE CORN-PLANTER Co. 


- 


County of Montgomery, | 


Sebastian Ritty, being duly affirmed, deposes and says as follows, 
to wit: 

That he resides at Dayton, Ohio; is fifty-six years old, and has 
been for more than ten years past foreman in the shops of John 
Dodds, manufacturer of horse-rakes, at Dayton aforesaid. 

That during the years 1877 and 1878 said Dodds manufactured 
some two-horse corn-planters for Wright and Eckert, of Dayton afore- 
said ; that he has carefully examined the planter marked “ Exhibit 
‘Wright’ Machine, Jas. V. Bonnell, notary public, Butler Co., Ohio, 

Ap’! 17th, 1884,” and recognizes it as one of the corn- 
1113 planters made by said John Dodds as aforesaid ; that said 

planter is now in all respects exactly the same in all its parts 
as when made, except that the scraper bar has been changed from 
the upper to the lower side of the frame. 


And further deponent saith not. 
SEBASTIAN RITTY. ' 


STATE OF OHIO, — _ , 


. . . . ~ 
Affirmed to and subscribed before me this 22nd day of April, 
1884. 
[ SEAL. | QUINCY CORWIN, 
Notary Public in and for Montgomery Co., Ohio. 
United States Circuit Court, Western District of Michigan, Southern 
Division. In Equity. 
THE FARMERS’ FRIEND M’r’aG Co. ; 
v8. 
CHALLENGE CoRN-PLANTER Co. 
STATE OF OHIO, \ < - 
County of Butler, {°° 


David Willson Banker, being duly sworn, deposes and says that 
he is sixty-three years old; is a farmer by occupation, and lives 
about three and a half miles northeast of Middletown, Butler . 
county, Ohio, and in said county; that he has lived there for the 
past thirty years; that in the spring of 1879 he bought a two- 
horse corn-planter of Newton Long, of Middletown aforesaid, said 
Long being the agent for F. A. Kennel, dealer in agricultural im- 
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plements, at said Middletown ; that said corn-planter was known as 
the “ Wright” planter and had a rear main frame on supporting 
wheels, a front runner frame hinged or pivoted thereto, and a com- 

bined lock hand lever and foot lever, so arranged and con- 
112 _— nected that the driver could raise and lock the runners out of 

the ground or foree and lock them at different depths into 
the ground, and could do this by the hand lever alone or by the 
foot lever alone or by both conjointly; that said planter was used 
by bim for planting corn on his farm in the manner aforesaid for 
the season of 1879 and each season thereafter until the present time ; 
that said planter gave excellent satisfaction ; that he herewith iden- 
tifies said planter by having the same marked Exhibit “ Wright” 
Machine, Jas. V. Bonnell, notary public, Butler Co., Ohio, Ap’! 17th, 
1884. 

DAVID WILLSON BANKER. 


Sworn to and subseribed before me this 17th day of April, 1884. 
[SEAL. ] JAS. V. BONNELL, 
Notary Public, B. C., Ohio. 


United States Cireuit Court, Western District of Michigan, Southern 
Division. In Equity. 


THe FarMerS’ FrieND M’r’a Co. 
v's. 


CHALLENGE CORN-PLANTER Co. 


STATE OF OHIO ° 
7 y . 8$ - 
County of Butler, 


Newton Long, being duly sworn, deposes and says as follows, to 
Wit: 

That he is forty-six years.old, and is engaged in the agricultural 
implement business at Middletown, Butler Co., Ohio. 

That for the years 1878, 1879, and 1880 he was agent for F. A. 
Kennell, dealer in agricultural implements, at said Middletown; 
that in the spring of 1879 he sold a“ Wright” two-horse corn- 

planter, manufactured by John Doods, of Dayton, Ohio, for 
113. Wright and Eckert, to David Willson Banker, a farmer, about 
three miles and a half from said Middletown. 


NEWTON LONG. 


Sworn to and subscribed before me this 17th day of April, 1854. 
[SEAL. ] JAS. V. BONNELL, 
Notary Public, B. C., Ohio. 
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United States Circuit Court, Western District of Michigan, Southern 
Division. In Equity. 


' ‘Toe Farmers’ Frienp M’r’a Co. 
Ss, 


CHALLENGE CORN-PLANTER Co. 


STATE OF OHIO, | 
County of Greene, § 


88 7 


Chas. W. Trader, of lawful age, being duly sworn, deposes and 
says as follows, to wit: - 

That, excepting the years 1871, ‘7 ip 3 & ’ 79, he has lived all his life 
in Xenia, Greene county, Ohio, and has been since 1877 and now is 
the president of the Shawnee Agricultural Co., a corporation under 
the laws of Ohio, having its shops at Xenia aforesaid, which corpora- 
tion has, from its Incorporation, in 1872,and up to and including 
1880, been engaged in the manufacture and sale of corn-planters and 
horse hay-rakes, and still continues the manufacture of horse hay- 
rakes; that for the season of 1876 they, the said corporation, began 
the manufacture of two-horse corn-planters, and as early as the 
vear 1878 and during said year they manufactured and sold two- 
horse corn-planters havi ing the rear main frame mounted on support- 
ing wheels and the front runner frame hinged or pivoted to the main 

frame and with a combined foot treadle and a hand lever 
114 adapted to be used in conjunction or independently for the 

purpose of elevating or depressing the runners; that said 
hi ind leve? was provided with a locking device to enable the run- 
ners to be locked into the ground at varying depths or out of the 
ground and above the same; that this operation of the runners could 
be ac ‘complished. by the hand lever alone or by the feet alone or by 
both conjointly ; that these machines are exactly represented by the 
model marked Exhibit Improved Buckeye Machine, W. T. Trader, 
notary public, Greene Co., Ohio, April 11th, 1884; that this identical 
model was made during the year 1878 for the salesman who solicited 
orders for said machines for said corporation, and is now exactly in 
all respects as it was when made, and has been in the possession of 
said corporation all the time; that said machines were made and 
sold by said corporation each and every season until and including 
the season of 1880. 

That said corporation, in 1875, made and sold over two hundred 
horse hay-rakes in all respects corresponding with the drawings and 
specifications of United States letters patent 177,176, dated May 9th, 
1876, and have made and sold said rakes and exhibited the same at 
fairs throughout the country every year thereafter and still continue 
to make said rakes; that all of said rakes contained a combined foot 
and hand lever precisely as shown in said patent, and that one of 

said rakes was shipped to and now is, as affiant believes, in the ware- 
house of Wm. C. Denison, at Grand Rapids, Michigan; that said 
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corn-planters and rakes made and sold as aforesaid were entirely 
successful operative machines. 

Affiant says he is not related to any of the parties to the above- 
entitled suit and has no interest whatsoever in the result of the same. 


CHAS. W. TRADER. 


Sworn to and subscribed before me this 11th day of April, 1884. 
W. F. TRADER, 
Notary Public, Greene County, O. 


115 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


THe FARMERS’ FRIEND M’r’a Co. 
Us. 
CHALLENGE CoORN-PLANTER Co. 


STATE OF OHIO, | 
County Greene, | 


James F. Trader, of lawful age, being duly sworn, deposes and 
says as follows, to wit: ) 

That he has lived all his life in Xenia, Greene county, Ohio, and 
is a stockholder of the Shawnee Agricultural Co., a corporation 
under the laws of Ohio, having its shops at Xenia aforesaid; that 
from 1872 to 1877 he was president of said The Shawnee Agricuit- 
ural Co., which company was during said period and up to the year 
1880 engaged in the manufacture of corn-planters and horse hay- 
rakes, and still continues the manufacture of horse hay-rakes; that 
for the season of 1876 they began the manufacture of two-horse 
corn-planters, and as early as the year 1878 they manufactured and 
sold two-horse corn-planters having the rear main frame mounted 
on supporting wheels and the front runner frame hinged or pivoted 
to the main frame and with a combined foot treadle and a hand 
lever adapted to be used in conjunction or independently for the 
purpose of elevating or depressing the runners; that said hand lever 
was provided with a locking device to enable the runners to be 
locked into the ground at varying depths or out of the ground and 
above the same; that this operation of the runners could be accom- 
plished by the hand lever alone or by the feet alone or by both in 
conjunction; that these machines are exactly represented by the 
model I herewith furnish, marked Exhibit Improved Buckeye Ma- 

chine, W. F. Trader, notary public, Greene county, Ohio, 
116 = April 11, 1884. 

That this identical model was made for the salesman who 
solicited orders for said machines for said corporation ; that said 
machines were made and sold by said corporation each and every 
season until and including the season of 1880. 

‘That he obtained letters patent of the United States No. 177,176, 
dated May 9th, 1876, for an improvement in horse hay-rakes, and 

9—359 
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that said corporation, the Shawnee Agricultural Co., made and sold 
for the season of 1875 over two hundred rakes in all, in all respects 
corresponding with the drawings and specifications of said patent 
177,176, and have made and sold said rakes and exhibited the same 
at fairs throughout the country every year thereafter and still con- 
tinue to make said rakes; that all of said rakes contained a com- 
bined hand and foot lever precisely as shown in said patent, and 
that one of said rakes was shipped to and now is, as affiant believes, 
in the warehouse of Wm. C. Denison, Grand Rapids, Michigan; that 
said corn-planters and rakes made and sold as aforesaid were en- 
tirely successful operative machines. 

Affiant says he is not related to any of the parties to the above- 
entitled suit and has no interest whatsoever in the result of the same. 


J. F. TRADER. 


Sworn to and subscribed before me this 11th day of April, 1884; 
and I certify that the interlineation and erasure on the opposite side 
of this page was made before the execution of this affidavit. 

W. F. TRADER, 
Notary Public, Greene County, O. 


117 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


Tue FarMerS’ FRIEND M’r’eG Co. 
vs. 


CHALLENGE CoORN-PLANTER Co. 


STATE OF INDIANA, } 
County of Miama, | 


8S . 


Samuel Wright, being duly sworn, deposes and says as follows 
to wit : 

That he is sixty-one years old; that he resides at Peru, Indiana ; 
that he has been for the last ten years engaged in the manufacture 
and sale of corn-planters: that he is the inventor and patentee of 
the corn-planter known as the Wright planter. 

That during the year 1876 the firm of Wright and Eckert (said 
firm being composed of deponent and W. R. Eckart) contracted with 
the firm of D. E. MeSherry and Co. and had manufactured over two 
hundred corn-planters, said planters being made at the shops of 
the said D. E. McSherry, at Dayton, Ohio; that all of said planters 
had a rear main frame mounted on supporting wheels and the front 
runner frame hinged or pivoted to the main frame and contained a 
hand lever and foot treadle adapted to be used in conjunction or 
independently for the purpose of raising or lowering the runners ; 
that a large number of said planters were sold and went into prac- 
tical use in the spring planting of 1877 ; that they were practical ma- 
chines for the purpose designed and gave general satisfaction ; that 
he has carefully examined the machine marked Exhibit Wright 
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Corn-Planter, 1876, Joseph D. Oates, notary public, Miami county, 
Indiana, May 14th, 1884, and recognizes it as one of the said plant- 
ers made by the said D. E. McSherry & Co. for said Wright and 
Eeckart. 
That excepting the natural wear the said planter is in all 
118 respects exactly the same as when made, excepting the rear 
end of the foot levers have been cut off where the foot pads 
were attached and the standards to which the driver’s seat is at- 
tached have been shortened so as to lower the driver’s seat a trifle. 
Neither of these changes, however, affect the principle or operation 
of the planter in any respect. 
That he is not related to the parties to this controversy and has 
no interest whatever in the result. 
SAML WRIGHT. 


Sworn and subscribed before me this 14th day of May, A. D. 1884. 
JOSEPH D. OATES, [seat] 
Notary Public. 


In the Cireuit Court of the United States for the Western District 
of Michigan, Southern Division. 


Tue FARMERS’ FRIEND MANUFACTURING COMPANY 
Us. 


CHALLENGE CoRN-PLANTER COMPANY. 


STATE OF OHIO. ) 
’ ° ¥ , SS 
County of Greene, j 


Samuel R. Collier, being duly sworn, deposes and says that he 
is a resident of the city — Xenia, in said county, and that he has re- 
sided in said city continuously since some time in 1872, and that he 
is fifty-five years of age; that in 1872 he was in the employ of the 
Shawnee Agricultural Company, and has continued in the employ 
of said company, as foreman of its shops, ever since 1872 and still 
is such foreman; that in the summer of 1878 he constructed a com- 
bined hand and foot lever for the corn-planters which said company 

was manufacturing, which was attached to such corn-planter;. 
119 that said corn-planters had a rear frame mounted or sup- 

ported on wheels and a front runner frame pivoted or hinged 
to the main frame; that the foot lever and the hand lever had a 
rigid attachment and could be used and were used conjointly for fore- 
ing and locking the front runners into the ground and for raising 
and locking them out of the ground; that the operator could by 
his feet raise and lock the runners out of the ground or depress and 
lock said runners into the ground without the aid of his hands; 
that he could perform the same operation with his hands without 
the use of his feet, or he could — both hands and feet together; thata 
large quantity of said corn-planters so constructed were manufact- 
ured and sold and put into practical use by said company, and that 
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the same was a good and practical working machine and gave gen- 
eral satisfaction. 

That he has seen a large number of said planters in operation 
and has seen the operator forcing the front runner frame into the 
ground by means of his foot. 

SAMUEL R. COLLIER. 


Subscribed and sworn to before me by the said Samuel R. Collier 
this llth day of April, A. D. 1884. 
W. F. TRADER, 
Notary Public, Greene Co., O. 


Endorsement: No. 789. U.S. cireuit court, west. dist. Mich., S. D. 
In equity. Farmers’ Friend M’f’g Co. vs. Challenge Corn-Planter 
Co. Def’t’s aff’ts on motion to dissolve. Filed May 15, 18814. 
.H. M. Hinsdill, clerk. Stem & Peck and Edward Taggart, def’t’s 
sol’rs. , 


120 ~=Cireuit Court of the United States for the Western District of 
. Michigan, Southern Division. In Equity. 


THe Farmers’ Frrenp M’r’G Co. ) 
vs. . No. —. 
THE CHALLENGE CoRN-PLANTER Co. 


The replication of The Farmers’ Friend Manufacturing Company, 
complainant, to the answer of The Challenge Corn-Planter Com- 
pany, defendant. 

This repliant, saving and reserving to itself all and all manner of 
advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto says that it will aver and prove 
its said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answer of the said defendant is un- 
certain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the’said 
answer contained material or effectual in the law to be replied unto, 
confessed and avoided, traversed or denied, is true; all which matters 
and things repliant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in and by its 
said bill it has already prayed. 

WOOD & BOYD, 
EDWARD W. WITHEY, 


Sol’rs for Comp’'ts. 


Endorsement: U. 8. circuit court. In equity. No. 789. The 
Farmers’ Friend M’f’g Co., complainant, v. The Challenge Corn- 
Planter Co., defendant. Replication. Filed May 31,1884. H. M. 
Hinsdill, clerk. Wood & Boyd and Edward W. Withey, compl’t’s 
sol’rs. 
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121 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


THe FarMeERS’ FRIEND M’r’aG Co. 
i's 


THe CHALLENGE CorRN-PLANTER Co. 


You are required to produce Charles W. Trader, James F. Trader, 
and Samuel R. Collier at the hearing of the motion to dissolve the 
injunction herein for cross-examiination on their affidavits; and, 
failing to do so, a.motion will be made for a commission for the pur- 
pose or to suppress their affidavits. 

Respectfully, WOOD & BOYD anpb 
E. W. WITHEY, 
Solicitors for Compl't. 


To Mess. Stem & Peck and Edward Taggart, solicitors for def’t. 
SDP 


STATE OF ORTIO, } 
Hamilton County, § 


P 88 Ps 


I, John S. Roebuck, Jr., of Cincinnati, Ohio, make oath and say 
that [ served Mr. Peck, of the firm of Stem & Peck, at his office, on 
the ninth day of June, 1884, with a true copy of the within notice. 

JOHN S. ROEBUCK, Jr. 


Sworn to and subscribed before me this 10th day of June, 1884. 
|SEAL. | ROBERT ZAHNER, 
Notary Public, Ham. Co., 0). 


Endorsement: No. 789. U.S. cireuit court. Farmers’ F. M’f’ 
Co. vs. Challenge C. P. M’f’g Co. Notice. Filed June 12, 1 
John McQuewan, dep. clerk. Wood & Boyd. 


122. United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


THe Farmers’ Frienp M’r’G Co. 
is. 


Ture CHALLENGE CorRN-PLANTER Co. 


STATE OF OHIO, on: 

Greene County, |" 

William King, being first duly sworn, deposes and says as fol- 
lows : 

[ live in Xenia, in said county; am 44 years old, and a carpenter 
by trade, in the employ of the Ohio Soldiers’ and Sailors’ Orphans’ 
Home. I worked for the Shawnee Agricultural Company from the 
time the company was organized until January, 1881. During the 
corn-planter season I was engaged in putting up planters and rakes 
and am familiar with the different styles of corn-planters made by 
the company. 
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I have examined the model marked “ Exhibit Trader and Collier 
Model, M. J. Hartley, notary public,” now shown me, and recognize 
it as representing the frame-work and lever devices of planters made 
and sold by the Shawnee Agricultural Company. 

This model as originally made and as I first saw it did not have 
the hand lever. I knew of the change at the time it was made and 
saw the model both before and after the change. 

The corn-planters, as made by the Shawnee Agricultural Com- 
pany up to and for the season of 1879, had the two foot treadles as 
shown in the model, but instead of the hand lever had two rock 
bars or auxiliary levers pivoted to the axle between the foot treadles, 
to which they were connected at the rear, and to each other in front 
by a cross-bar, so that by pressure of the feet on the cross-bar the 
runners could be depressed. 

The change as shown by the model was made in 1879, and 

‘123 I helped to put onto an old planter the’first hand lever that 
was attached to a planter at the Shawnee Agricultural Co.’s 
works, and went with that planter to the field to test it, after which 
it was taken back to the shops and there remained until I left. Up 
to the time this experimental planter was made no other planter 
having a hand lever had been made by the Shawnee Agricultural 
Company; but during the fall and winter following planters having 
the hand lever as shown in said model were made for the next sea- 
son’s trade, and the model referred to correctly represents the lever 
devices and the frame of those machines which were made for the 


trade of 1880. 
WM. H. KING. 


Sworn to and subscribed by said William King, before me and in 
my presence, this 5th day of June, A. D. 1884. 
[SEAL. | M. J. HARTLEY, 


Notary Public, Greene County, Ohio. 


Endorsement: No. 789. U.S. circuit court. F. F. M’f’g Co. vs. 
C. C. Planter Co. Aff’t W. H. King. Filed June 12, 1884. John 
McQuewan, dep. clerk. Wood & Boyd. 


124 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 
THe Farmers’ Frienp M’r’aG Co. 
vs. 
CHALLENGE CoRN-PLANTER Co. 


STATE OF OBIO, ) 


> 30 


Greene County, | 


Isaac 6. Jones, of lawful age, being first duly sworn, deposes and 
saith: I am sixty-two years of age and a resident of Xenia, Greene 
county, Ohio. I am foreman of the carpenter shops of the Ohio 
Soldiers’ and Sailors’ Orphans’ Home; for three or four years prior to 
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February, 1879, I was in the employ of the Shawnee Agricultural 
Company of Xenia, Ohio, as patent-maker. I left the employ of 
this company in February, 1879, and started a shop of my own, and 
I continued this until the fall of 1879, when I eame to the Ohio 
Soldiers’ and Sailors’ Orphans’ Home as foreman of the carpenter 
shop, which position I have held since; that while I was in the em- 
ploy of the Shawnee Agricultural Company it manufactured corn- 
planters, the frame-work of which was the same as that shown in 
letters patent No. 176,098, granted to Trader & Collier April 11, 
1876, and while there | made the model now shown to me as origi- 
nally constructed and which I now mark Exhibit “ Trader and Col- 
lier Model ;” that as originally constructed said model had the levers 
and frame marked in the drawing of said patent “P P,” “O K K,” 
the same as the planters theretofore made by the company ; that, 
after leaving the company and during the following summer, two 
models like the one described were brought to my shop by Mr. Col- 
lier for the purpose of having the parts P P,O K K removed and 
the hand lever with its attachments, as they now appear on said 
model exhibit, substituted. ‘This work I did and said model ex- 

hibited is one of the two changed at that time; that while I 
125 was in the employ of the Shawnee Agricultural Company no 

planter was made having a hand lever like that represented 
in the model or of any other character. 


ISAAC B. JONES. 


Sworn to and subscribed by Isaae b. Jones, before me and in my 
presence, this 27th day of May, A. D. 1884. 
[SEAL. | M. J. HARTLEY, 
Notary Public in and for Greene County, Ohio. 


Endorsement: No. 789. U.S. circuit court. F. F. M’f’g Co. vs. 
C. C. Planter Co. Aff’t of Jones. Filed June- 12, 1884. John 
McQuewan, dep. clerk. Withey. Wood & Boyd. 


126 Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Toe Farmers’ Frrenp M’r’a Co. 
is. 


Tae CHALLENGE CorRN-PLANTER Co. 


STATE OF OHIO, |, 
Montgomery County, | - 


Jenjamin Kuhns and James A. Marlay, of Dayton, Ohio, being 
duly sworn, severally make oath and say as follows: That they are 
officers of the corporation complainant; that Michael Runstetler, 
mentioned in the bill of complaint herein, was employed by the 
complainant in the fall of 1879 and remained in its employ continu- 
ously, as superintendent of its works, until last February, when he 
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died; that one of the first things said Runstetler did, after such 
employment, was to apply the invention in controversy to a corn- 
planter theretofore made by said company, he having seen such 
planter before and suggested the application of the invention, as 
they are informed and believe, prior to such employment; that dur- 
ing the fall of 1879 said company took orders for corn-planters con- 
tuining said patented improvement, and made and shipped 1,300 for 
the spring planting the following year, and have made and sold 
them every season since, having made and sold in all over 21,000; 
that said Runstetler’s device was the firstsimple treadleand hand lever 
attached combined for elevating and depressing ever attached to a 
corn-planter, as these deponents believe, and so popular did the 
planter become on account of this feature that other manufacturers 
have admitted the necessity of such a device in order to compete 

in the market, and many, like the defendant, have copied it 
127 almost exactly, by means of which the complainant has been 

deprived of large gains and profits which it otherwise would 
have made and realized, and has been compelled to institute suits 


for its protection. 
B. KUHNS. 
J. A. MARLAY. 


Sworn to by Benjamin Kuhns and James A. Marlay and by them 
subscribed in my presence this 28th day of May, A. D. 1884. 
[SEAL. | HARRY H. PRINGLE, 
Notary Public in and for Montgomery Co., Ohio. 


United States Circuit Court, Western District of Michigan, Southern 
Division. In Equity. 


Tue FARMERS’ FRIEND M’r’a Co. 
vs. 


Tur CHALLENGE CorN-PLANTER Co. 


STATE OF OHIO, |. 
Montgomery County, j ~ 


Andrew Runstetler, of Dayton, Ohio, being duly sworn, deposes 
and says that he is the patentee named in letters patent No. 116,493, 
bearing date of June 27th, 1871, for a combined corn-planter and 
cornstalk cutter, which have since been made and sold with a foot 
treadle, as shown in said patent; that he isthe brother of Michael 
Runstetler, the inventor named in reissued letters patent No. 10155, 
now deceased, and for many vears worked in the same shops with 
him and was familiar with his various and many inventions, with 
many of which deponent assisted ; that during the fall of 1878 said 
Michael Runstetler made a hand lock lever and applied it to a corn- 
stalk cutter for the purpose of raising and lowering the frame which 
carried the cutters and of locking it in any desired position ; that 


«a 
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during the following year and before he went into the em- 
128 __ ploy of the complainant said Michael Runstetler illustrated 
and explained to this deponent his ideas about applying a 
hand lever to the complainant’s planter so as to operate conjointly 
with the foot treadle as claimed in said reissue. : 


ANDREW RUNSTETLER. 


Sworn to by Andrew Runstetler and by him subscribed in my 
presence this 28th day of May, A. D. 1884. 
[ SEAL. | HARRY H. PRINGLE, 
Notary Public in and for Mont. Co., O. 


Endorsement: No. 789. U.S. C.C. F. F. M’f’g Co. vs. C. C. P. 
Co. Aff’t Kuhn & Marlay. Filed June 12,1884. John McQuewan, 
dep. clerk. Withey. W. B. 


129 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


THe FARMERS’ FRIEND M’r’a Co. 
7 vs. 
Tue CHALLENGE CoRN-PLANTER Co. 


Benjamin Kuhns and James A. Marlay, of Dayton, Ohio, being 
duly sworn, severally make oath and say as follows: 

That they are officers of the corporation complainant, and, having 
read copies of the affidavits of J. W. Trader and Samuel R. Collier 
made herein before W. F. Trader on the 11th day of April last, yes- 
terday visited Xenia, Ohio, and, in company with Mr. Edward Boyd, 
had interviews with said Collier and C. W. Trader in the office of 
the Shawnee Agricultural Company. 

The first interview was with Mr. Collier during the absence of Mr. 
Trader from the works. 

The object of the visit was explained to Mr. Collier to be the as- 
certainment of any fact which would tend to a verification of the 
statements of his affidavit, to which he replied that he had not any 
data, but thought Mr. Trader could supply it; that he, Collier, was 
not certain when he got up the lever arrangement shown in the 
model, but that it was during the summer season and on an old 
planter which was never sold or taken away from the works; that 
after satisfying himself that it would work he took two models, one 
of which was that referred to in the Trader affidavits and the other 
the one he let us have, which is that referred to in the affidavit of 
Isaac B. Jones, sworn to before M. J. Hartley, in this cause, May 
27th, 1884, and had the change made as sworn to by said Jones in 
suid affidavit; that up to this time no planters had been made for 
sale, the old experimental one being the only one; that the two 
models, as changed, were then used by travelling salesmen, and 
planters containing the lever devices shown in them were made 
and sold for the spring planting of the following year. 

10—359 
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130 Mr. Collier said that his only reason for thinking he had 

gotten up the device in 1878 was that they did not make 
any planters after 1880, as he thought, but if he was mistaken 
as to this and the fact was that they made some in 1881, then 
he would think that it was in the summer of 1879 that he got up 
the device. 

After this Mr. C. W. Trader joined the party, and, the object of 
the visit having been made known to him, he expressed his willing- 
ness to aid in the investigation. First, he admitted the order as to 
seasons of the year in which the device was gotten up, the models 
changed for the use of the salesmen, and sales made, as stated by 
Mr. Collier. 

We then asked Mr. Trader for the name of any person to whom 
a planter as changed had been sold prior to 1880, and in response 
-he examined his sales books, but failed to find any such sale and 
could give us no such name. 

In answer to a question as to how many of the changed planters 
had been sold in all Mr. Trader did not state any definite number, 
but both Mr. Trader and Mr. Collier stated that they had not made 
many, and Mr. Trader said they had made some in 1881 like those 
made the previous year, and a few of these which were left over were 
sold in 1882 and 1883, but none made after 1881, when they ceased 
to manufacture planters. 

B. KUHNS. 
J. A. MARLAY. 


Sworn to by Benjamin Kuhns and James A. Marlay and by them 
subscribed in my presence this 28th day of May, A. D. 1884. 
[SEAL. | HARRY H. PRINGLE, 
Notary Public for Montgomery Co., O. 
Endorsement: No. 789. U.S.C.C. F. F. M’f’g Co. vs. C. C. P. 
Co. Aff’t Kuhns & Marlay. Filed June 12,1884. John MceQuewan, 
dep. clerk. Withey, Wood & Boyd. 


131 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In. Equity. 
THe FARMERS’ FRIEND M’r’ac Co. 
v8. 
THe CHALLENGE CorN-PLANTER Co. 


STATE OF OHIO, 
Montgomery County, § 


William K. Eckert, of the city of Dayton, in said county, being 
duly sworn, depqses and says that he was a member of the firm of 
Wright & Eckert, which did business at Dayton fora few years from 
about the fall of 1875; that D. E. McSherry & Co., of Dayton afore- 
said, made over two hundred corn-planters for said firm of Wright 
& Eckert which contained foot treadles for elevating the runner 
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frame and a separate hand lever connected to the front frame by a 
chain which could be adjusted to allow the runners to be forced into 
the ground by the driver pressing on foot plates on the front frame, 
but on none of these wall either the treadles or hand lever be used 
for forcing the runners into the ground, the connection of each to 
the front frame being a chain. The planters were made by D. E. 
McSherry & Co. during the year 1877, and no other kind was made 
by them for us. 

That in 1878 said firm of Wright and Eckert had about one thou- 
sand corn-planters made by John Dodds, of Dayton aforesaid, about 
half of which were sold that year and the balance during the next 
two years, only one lot having been made by Mr. Dodds and one by 
MeSherry & Co. : 

In the planters made by Dodds the hand lever was located in 
front of the seat standard instead of at one side of the machine, as 
in those made by McSherry & Co., but, to the best of my recollection 
and belief, the hand lever on all these was connected to the front 

frame by a chain and for the same purpose as in those made 
132. by McSherry & Co., and I have no knowledge or recollection 

of any of said hand levers having been connected to the front 
frame by a bar or in any way in which the lever could be used for 
holding the runners in the ground. 


W. K. ECKERT. 


Sworn to before me by the said William K. Eckert and by him 
subscribed in my presence this 20th day of May, A. D. 1884. 
[ SEAL. ] GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery County, Ohio. 


Endorsement: U.S.C. C. F. F. M’f’g Co. vs. C.C. P. Co. No. 
789. Aff’t Eckert. Filed June 12, 1884. John McQuewan, dep. 
clerk. Withey, Wood & Boyd. 

133  Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue Farmers’ Frrenp M’r’a Co. 
vs. 
Ture CHALLENGE CoRN-PLANTER Co. 


STATE OF OHIO, | 
Montgomery County, | 

Sebastian Ritty, of Dayton, in said county, being duly affirmed, 
deposes and says that he is the Sebastian Ritty who made an affi- 
davit in this eause before Quincey Corwin on the 22nd day of April 
last, and being now asked to state more fully how the corn-planters 
therein mentioned were made says that they were all made during 
one season and for the season trade of 1878, but were not all sold until 
1882, | think ; that as first made the hand lever was connected to the 
front frame by a chain and in this way were sold, but complaints being 
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made by farmers that there was no means of holding the runnersin the 
ground some time after, and I think from one to two years, the chain 
was removed from some of said planters and a link substituted, as 
shown in the planter referred to in my said affidavit, but just when 
the change was made in that particular planter I have no means of 
knowing at present. The link was substituted for the chain on very 
few of the planters, not more than thirty-five or forty-five, and not 
all at the same time, but at different times, and not all in the same 
year, but in different years. 


SEBASTIAN RITTY. 


Affirmed to before me by the said Sebastian Ritty and by him 
subscribed in my presence this 23d day of May, A. D. 1884. 
[ SEAL. | GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery Co., Ohio. 


Endorsement: No. 789. U.S. C.C. F. F. M’fg Co. vs. C. C. P’ 
Co. Afft of Ritty. Filed June 12,1884. John McQuewan, dep- 
clerk. 


134 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THe FARMERS’ FRIEND M’r’e Co. 
vs. 


THe CHALLENGE CoRN-PLANTER Co. 


STATE OF OHIO, |... 
Montgomery County, § 


Joshua C. Norris, of the city of Dayton, Ohio, being first duly 
sworn, deposes and says that he began ‘working for John Dodds in 
1871 and has worked for him ever since that time, excepting a few 
weeks in the summer season, when‘the shop was closed ; that during 
the season of 1878 John Dodds built for Wright and Eckert one 
theusand corn-planters; that he helped get out the wood-work for 
said planters and helped put them together ; that said corn-planters 
made by said John Dodds contained foot treadles for elevating the 
runner frame and a separate hand lever connected to the front 
frame by a chain which could be adjusted to allow the runners to 
be forced into the ground by the driver pressing on foot plates on 
front frame, but on none of these could either the treadles or hand 
lever be used for forcing the runner into the ground, the connection 
of each to the front frame being a chain; that in 1879 or. 1880 there 
were some links put on in place of chains, as the planters were not 
all sold during that year, there still being some left unsold until 
1882. 

JOSHUA C. NORRIS. 


Sworn to before me by Joshua C. Norris and by him subscribed 
in my presence this 23rd day of May, A. D. 1884. 
GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery County, Ohio. 
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Endorsement: No. 789. U.S. C.C. F. F. M’fg Co. vs. C. C. P. 
Co. Afft Norris. Filed June 12, 1884. John MecQuewan, dep. 
clerk. Withey, Wood & Boyd. 


135 Orders. 
‘Tue Unirep STates OF AMERICA, 
Western District of Michigan, Southern Division, 


U.S. Court. 


~~ 
At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 12 day of June, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and eighth—pres- 
ent, the Honorable Solomon L. Withey, district judge—among the 

proceedings then and there had were the following, to wit: 


Toe Farmers’ FRIEND MANUFACTURING CoMPANY, Com- 
ylainant, ie 
> No. 789. 


vs. 
THe CHALLENGE CoRN-PLANTER COMPANY, Sedat | 


This cause came on to be heard upon motion of defendants to dis- 
solve the injunction heretofore issued herein, and after hearing 
counsel for the respective parties the court took the same into con- 
sideration. 


136 Western DISTRICT OF MICHIGAN, | 
’ ‘ “a 88 or 
County of Kent, j 


The Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue Farmers’ FrRIEND MANUFACTURING Co. 
Us. 
CHALLENGE CorN-PLANTER COMPANY. 


Arthur C. Denison, of said county, being duly sworn, deposes and 
says that he is a clerk in the office of Edward Taggart, one of the 
solicitors for the defendant in the above cause; that said cause is at 
issue by the filing of replication therein on the 3lst day of May, 
1884, and that a stipulation has been made in said cause by the so- 
licitors for the respective parties that the testimony to be taken 
therein shall be taken orally by question and answer, and before 
any notary public or other duly authorized officer for the taking of 
testimony. 


ARTHUR C. DENISON. 
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Subscribed and sworn to before me this 7th day of July, 1884. 
FRED. W. STEVENS, 
Notary Public, Kent Co., Mich. 


[Endorsed :] No. 789. U.S. circuit court. F. F. M’f’g Co. vs. 
Challenge C. P. Co. Affidavit of A.C. Denison on motion for order 
fixing time. Filed July 7, 1884. H. M. Hinsdill, clerk. Copy. 


137 In the Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


Tue Farmers’ FrRIEND MANUFACTURING COMPANY 
vs. 


CHALLENGE CorN-PLANTER COMPANY. 


And now comes the said defendant, by Stem & Peck and Edward 
Taggart, its solicitors, and moves the court now here for an order 
pursuant to rule 67, as amended December, 1869, assigning a time 
within which the complainant shall take its evidence in support of 
the bill, and a time thereafter within which the defendant shall take 
its evidence in defense, and a time thereafter within which the com- 
plainant shall take its evidence in reply. 

This motion is based on the affidavit of A. C. Denison this day 
filed herein, and on the records and files of said cause. 


Dated July 7, 1884. 
STEM & PECK anp 
EDWARD TAGGART, 
Def’t’s Sol’rs. 


138 Judge Withey’s Opinion on Motion to Dissolve Injunction. 


In the Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THE Farmers’ FrienD MAnur’a Co., Complainant, 
v8. 
THE CHALLENGE CorN-PLANTER Co., Defendant. 


This motion is by the defendant to set aside an injunction here- 
tofore granted restraining the defendant from making and vending 
a certain corn-planter that was adjudged to be an infringement of 
the first four claims of reissued letters patent No. 10155, assigned by 
the inventor, Michael Runstetler, to the complainant, the validity 
of which had been twice decreed upon final: hearing, once in this 
court and once in the United States circuit court at Chicago. De- 
fendant’s motion to dissolve was entered without leave of the court, 
and is based on the mere fact that the defendant has adduced addi- 
tional evidence. The questions raised by this motion are essentially 
the same as those presented, argued, and decided under the motion 
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for the injunction. The additional evidence is altogether cumulative, 
no part of which has arisen since the injunction was granted, and 
there is no satisfactory showing that reasonable diligence was used 
to discover and produce such additional evidence upon the hearing 
of the former motion. 

I intimated when this motion was called up that the course 

pursued was not justified by any practice known to the court, 

39 ~~ but I consented to hear the evidence to enable me to deter- 

mine whether a manifest injustice had been done to the de- 

fendant in granting the restraining order or injunction. My reasons 
for now denying this motion briefly are as follows: 

First. This court has twice decided that the machine made and 
vended by the defendant is an infringement of the first four claims 
of reissued letters patent owned by the complainant. ‘The first 
decision was in a case by this complainant against the Waite Manu- 
facturing Co., on final hearing, after hearing the arguments for coun- 
sel for both parties, and when the circuit and district Judges were 
present and concurred in the decree rendered, perpetually enjoining 
the defendant therein from making, using, or vending said infring- 
ing machine. The Waite Manufacturing Co. was dissolved, and the 
defendant herein was organized, and has entered upon the manu- 
facture and sale of the same machine substantially as the Waite 
Manufacturing Co. was enjoined from making and selling. This 
defendant is located at the same place, and, as I understand, suc- 
ceeded the Waite Manufacturing Co. in its business, many of the 
stockholders and some of the officers in the present company having 
been stockholders and officers in the former company. 

The second decision, holding that said corn-planter infringed the 
rights of the complainant, was, in this case, on the motion for the 
injunction which the defendant now asks to have dissolved. 

The court is asked to reverse, in effect, such former decree, and 
the adjudication heretofore made in this case granting the motion 
for an injunction, and for the sole reason that the defendant has 
now produced additionai evidence. This additional evidence is 
made up of affidavits, some.corn-planters, and two models. Neither 
the machines nor the models prove anything as to the state of the 
art at the time of the invention by Runstetler, except as the affida- 
vits are sufficient to show that those machines were known and used 
at atime prior. The complainant procured and read affidavits, 
some of them made by the same persons who swore to affidavits 

used by the defendant, the effect of which, as evidenced, is 
140 to show, at least, strong doubt whether such machine and 

models as were exhibited on the hearing of this motion were 
in existence, known, and used at the time of said invention, or at any 
time prior thereto. 

At neither of the previous hearings on the question of infringe- 
ment has want of novelty been proved, and it would be very uneven 
and unstable justice to now, upon mere ex parte affidavits, reverse 
the former adjudications of the court overruling the objection of 
want of novelty. 
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In Hussey vs. Whitely, 2 Fisher’s Cases, 120, p. 127, which was a 
motion to dissolve an injunction that had been granted restraining 
the infringement of a patented improvement in reaping machines, 
Leavitt, Judge, says: “ As to the additional evidence, it is not offered 
as proving any fact not in issue and controverted on the original 
hearing, and is, therefore,altogether cumulative in its character, and 
affords no sufficient grounds for setting aside the order then made.” 

In Woodworth vs. Rogers,3 W. & M., 135, cited by Judge Leavitt, 
Mr. Justice Woodbury held as follows: “The main point on a mo- 
tion to dissolve an injunction is not whether an injunction should 
be imposed at all, for that has been already done, and after a full 
hearing, and, till the contrary is shown, it is to be presumed it was 
done rightly. The burden is on the respondent to overcome that 
presumption. It is open to be overcome by. new matter, or evidence 
arising since the injunction was imposed, though very seldom by 
matter then existing which the party then neglected to present to 
the consideration of the court. 

Second. In favor of the validity of the reissued letters patent are 
the presumptions arising from the letters thetnselves from the de- 
cree of the United States circuit in Chicago, the decree of this court 
in the case mentioned against the Waite Manufacturing Co., and the 
adjudication in this cause, on the motion of the complainant, grant- 
ing an injunction against the deferidant. The presumption arising 
from such enumerated considerations ought not to be set aside by 

such preliminary inquiries and evidence as are presented 
141 ina mere motion and upon ex parte evidence, unless the as- 

pect of the case has been substantially changed by evidence 
which is not merely cumulative and which was not adducible at 
any former stage of the case. 

The evidence on this motion does not elearly or conclusively im- 
peach the Runstetler patent,on the ground that he was not the first 
and original inventor, nor does it justify a decision overturning the 
presumption arising from the letters and the judgments referred to 
affirming that he was such first and original inventor. 

The motion presents matters proper to be considered and.decided 
upon the final hearing of the cause, when all the evidence and 
proofs shall have been adduced and after opportunity has been afforded 
to examine and cross-examine the witnesses. The injunction cannot 
be dissolved without finding that the additional evidence shows 
clearly prior knowledge and use of the patented improvements, and 
such finding is not justified. The motion to dissolve is therefore 
denied with the usual costs. 


S. L. WITHEY, Judge, ete. 
Filed July 12, A. D. 1884. 


H. M. HINSDILL, Clerk. 
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142 Orders. 


THe Unitrep States or AMERICA, ae 
Western District of Michigan, Southern Division, {~* 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 12 day of July, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and ninth—present, 
the Honorable Solomon L. Withey, district Juadge—among the pro- 
ceedings then and there had were the following, to wit: — 


THe FArMers’ FRIEND MAN’r’G CoMPANY, Complainant, ) 
Us. a No. 789. 
Tue CHALLENGE Corn-PLANTeER Company, Defendant. } 


This cause having been heretofore argued and submitted on 
motion to dissolve the injunction heretofore issued herein, and the 
court, after due consideration thereupon had and deliberation 
thereon— 

Ordered, That said motion be, and the same is hereby, denied, 
with costs, including a solicitor’s fee of ten dollars. 


1 1S Ord rs. 


THe Unirep STATES OF AMERICA, 
. . . * + . ¥ ,. ° bd , 8s - 
Western District of Michigan, Southern Division, | 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 12 day of July, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and ninth—pres- 
ent, the Honorable Solomon L. Withey, district judge—among the 
proceedings then and there had were the following, to wit. 


Tue Farmers’ Frrenp May’r’a Company, Complainant, ) 
vs. - No. 789. 
THe CHALLENGE Cory-PLANTER Company, Defendant. J 


In this cause, on reading and filing the affidavit of Arthur C. Den- 
nison, showing that said cause is at issue by the filing of replication, 
and that the testimony in this cause is to be taken orally, and, on 
motion of Edward Taggart, one of defendant’s solicitors— 

It is ordered that the said complainant take its testimony in 
support of the bill herein within ten days after this date; that the 
defendant take its testimony in defence within forty days after the 
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expiration of complainant’s time as above limited, and the complain- 
ant its testimony in reply within forty days after defendant’s proofs 
are closed. 


144 Strate or MICHIGAN, | 
County of Kent, | 


4 S88 x 


Fred. W. Stevens, being duly sworn, deposes and says that, on the 
19th day of August, 1884, he served a true copy of the annexed 
petition on Wood & Boyd, solicitors for the complainant in said 
cause, by depositing the same in the post office at Grand Rapids, 
Mich., enclosed in an envelope, addressed to “ Mess. Wood & Boyd, 
cor. Fourth & Main Sts., Cincinnati, Ohio,” their proper address, 
postage thereon being fully prepaid. 

FRED. W. STEVENS. 


Subscribed and sworn to before me this 20th day of August, 1854 
ARTHUR C. DENISON, 


Notary Public, Kent Co., Mich. 


145 ‘The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


THe Farmers’ Fr1eEND MANUFACTURING Company, Complainant, 
Us. 


CHALLENGE CorN-PLANTER ComMPpANY, Defendant. 
» 


To the judges of the circuit court of the United States for the western 
district of Michigan, in equity : 

Your petitioner, the Challenge Corn-Planter Company, of Grand 
Haven, Michigan, respectfully shows that it is the above-named de- 
fendant; that on the Ist day of April, A. D. 1884, this court, by its 
order, enjoined your petitioner from making or selling corn-planters 
constructed in accordance with the claims of complainant’s reissued 
patent No. 10155, but further ordered that your petitioner might sell 
such corn-planters as it had on hand, under contract of sale, upon 
filing a bond as in said order specified; that a bond in compliance 
with the terms of such order was thereupon and on the 11th day of 
April filed and approved, and your petitioner attempted to proceed 
with the sale of such machines; that very soon after the making of 
such order complainant printed or caused to be printed a large num- 
ber of circulars, of which a copy is hereto attached, marked Exhibit 
“A,” and made a part of this petition; and these circulars were cir- 
culated broadcast among the agricultural dealers of the Western 
States and were received by many of your petitioner’s customers and 
by those who had contracted to purchase said machines. In conse- 

quence of the statements contained in said circulars many of 
146 ~—your petitioner’s customers became alarmed and refused to 
complete their contracts of purchase and receive said ma- 
chines; wherefore the same were returned to your petitioner or 
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remained in its warehouse unshipped; and your petitioner now has 
on hand at its warehouse about 500 completed corn-planters, all of 
which it supposed and expected it would sell under the previous 
order of this court, and all of which are among those scheduled in 
the inventory attached to said bond and duly filed in this cause. 

Your petitioner further shows that at the time of the making by 
this court of the said injunction order it had in its factory, in pro- 
cess of construction and nearly completed, about 500 other planters, 
and that upon the making of said order work upon such planters 
was stopped and they still remain uncompleted, 

That your petitioner is a corporation organized about Aug. 14, 
1883, and has invested in its factory and machinery and necessary 
apparatus and material, at Grand Haven, a cash capital of $75,000, 
is engaged principally in the manufacture of corn-planters, and ém- 
ployed in its factory prior to such injunction order from 50 to 75 
men; that this, the season of 1584, was the first season your peti- 
tioner had sold planters to the trade, and it had invested large sums 
of money and through its agents been to great labor and expense in 
building up a trade for itself, and had thereby secured a large num- 
ber of orders from dealers and commission men throughout the 
Western States, and expected, as is the custom, to continue to fur- 
nish its planters to such dealers for successive seasons, but that, be- 
cause of said injunction order, your petitioner will not be able so to 
do unless the same be modified ; that the planters already sold by 
vour petitioner to such dealers were largely sold on credit, and 

under such circumstances that, on account of your petitioner's 
147 ~—sinability to continue to furnish planters, said dealers keep 

back and refuse to pay large sums owing your petitioner for 
the planters already sold,and that there is now due and owing your 
petitioner from its customers for such planters, and in a great part 
withheld for the reasons aforesaid, about $25,000.00. 

Your petitioner further shows that, in order to secure orders for the 
season of 1885 and to prevent irreparable injury to its business and 
the loss of the money already invested in establishing its trade 
which would ensue from a failure by your petitioners to be able to 
supply the trade with planters during such season and from a trans- 
fer of its custom to other manufactories, it is necessary that your 
petitioner should exhibit its planters at agricultural exhibitions and 
fairs during the present season and keep its planters in the market 
ready to supply to those desiring them; and your petitioner be- 
lieves that if it is allowed to sell.and furnish to its customers the 
said planters now in its warehouse and complete and sell those in 
its factory unfinished as aforesaid—about one thousand planters In 
all, and worth about $25,000.00—it will be able as well to collect the 
money now due it is as aforesaid as to retain its customers until a 
final decree in this cause, and therefore prevent great and irrepara- 
ble injury to its business in the event of the dissolution of the in- 
junction on such final decree. 

Your petitioner therefore prays that the injunction now in force 
may be so modified as to allow your petitioner to complete the 
manufacture of said unfinished planters and to sell the same, as well 
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as the completed planters in its warerooms as aforesaid, to the trade 
in the usual manner; and it hereby offers to furnish a bond to the 
complainant, with such sureties and in such amount as the 
148 court shall direct, if the prayer of this petition be granted, 
conditioned to pay all damages that may result to complain- 
ant by such sale. 
And your petitioner will ever pray. 
CHALLENGE CORN-PLANTER CO., 
(SEAL. | By EDWIN G. BELL, Pres’t. 


STATE OF MICHIGAN, | 
ene , 7 > $$? 
County of Kent, jf 


Edwin G. Bell, of Grand Haven, Michigan, being duly sworn, 


deposes and says that he is president of the Challenge Corn-Planter 


Company, the above-named petifioner, and caused the corporate seal 
thereof to be affixed thereto; that he bas heard read the foregoing 
petition and knows the contents thereof, and that the same is true 
in substance and in fact. 


EDWIN G. BELL. 


Subscribed and sworn to before me this 11th day of August, 1884. 
FRED. W. STEVENS, 
Notary Public, Kent Co., Mich. 


EDWARD TAGGART anpb 
STEM & PECK, 
Sol’rs for Def't. 


[Endorsed :] No.789. U.S. cireuit court. Farmers’ Friend M’f’g 
Co. vs. Challenge Corn-P. Co. Petition to modify injunction. Filed 
Aug. 19, 1884. Henry M. Hinsdill, clerk, by Chester B. Hinsdill, 
deputy. Copy. 


149 = Srare or MICHIGAN, |... 
County of Kent, {°° 


red. W. Stevens, being duly sworn, deposes and says that on the 
19th day of August, 1884, he served a true copy of the annexed order 
to show cause on Wood and Boyd, solicitors for the complainant in 
said cause, by depositing the same in the post office at Grand Rap- 
ids, Mich., enclosed in an envelope, addressed to “ Messrs. Wood «& 
Boyd, cor. Fourth & Main Sts., Cincinnati, Ohio,” their proper ad- 
dress, postage thereon being fully prepaid. 


FRED. W. STEVENS. 


Subscribed and sworn to before me this 20th day of August, 1884. 
ARTHUR C. DENNISON, 
Notary Public, Kent Co., Mich. 
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150 The Cireuit Court of the United States forthe Western District 
of Michigan, Southern Division. In Equity. 


THE FARMERS’ FRIEND MANUFACTURING Company, Compl’t, 
vs. 
CHALLENGE CoRN-PLANTER Company, Def’t. 


In this cause, on reading and filing the verified petition of the 
said defendant, showing, among other things, that by an order of 
this court made on the Ist day of April, 1884, the said defendant 
was enjoined from making or selling corn-planters constructed in 
accordance with the claims of complainant’s reissued letters patent 
No. 10155, but were permitted to sell such corn-planters as it had on 
hand under contract of sale upon filing a bond; that said bond was 
therefore filed and approved; that soon after the making of said 
injunction order complainant caused to be circulated among the de- 

fendant’s customers printed circulars, in consequence of which 
151 said customers were alarmed and refused to complete their 
contracts of purchase. 

That defendant now has on hand at its warehouse about 500 com- 
pleted corn-planters, all of which it expected to sell under the pre- 
vious order of this court, and all which are among those scheduled 
in the inventory heretofore filed herein. 

That at the time of making said injunction order defendant had 
in its factory, in process of construction and nearly completed, about 
500 other planters, which still remain uncompleted ; that defendant 
has invested in its business a cash capital of $75,000, and prior to 
said order employed from 50 to 75 men; that the season of 1884 
was the first season it had sold planters, and it had been to great 
labor and expense in building up a trade, by which it had secured 
alarge number of orders and expected to furnish its planters to 
dealers for suecessive seasons, but that because of said order it will 
not be able so to do unless said order be modified. 

That the planters already sold by defendant were largely sold on 

credit, and on account of its inability to continue to furnish 
152 _ planters dealers refuse to pay large sums owing to defendant 

for planters already sold, and that there is now due it from 
customers about $25,000; that in order to secure orders for the 
season of 1885 and to prevent irreparable injury to its business it 
is necessary that defendant should exhibit its planters at fairs during 
the present season and keep its planters on the market. 

That if allowed to sell the planters now in its warehouse and 
complete and sell those in its factory unfinished—about 1,000 
planters in all—it will be able to collect the money now due it and 
retain its customers until a final decree in this cause, and praying 
that the injunctions now in force be so modified as to allow defend- 
ant to complete said unfinished planters and to sell the same, as well 
as the completed planters, to the trade in the usual manner, and 
offering such a bond as the court shall direct conditioned to pay all 
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damages occasioned by said sales; and on motion of Stem and 

Peck and Edward Taggart, solicitors for said defendant— 
153 It is ordered that the said complainant show cause before 

this court on the second day of September, 1854, at ten o’clock 
in the forenoon of that day, why why the prayer of said petition 
should not be granted; and it is further ordered that a copy of this 
order, together with a copy of said petition, be served upon the 
solicitors for said complainant at least twelve days before said second 
day of September, 1884. 

(Signed) S. L. WITHEY, 

Dist. Judge. 


(Indorsed on back as follows:) U.S. circuit court, west. dist. Mich., 
S. D. In equity. Farmers’ Friend M’f’g Co. vs. Challenge Corn- 


‘Planter Co. Order to show cause. Filed August 19, 84. Henry 


M. Hinsdill, clerk, per C. B. H., deputy. 


154 Orders. 


THe Unitep STATES OF AMERICA, } a 
Western District of Michigan, Southern Division, { ~~’ 
J 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held atthe city 
of Grand Rapids, on the 19 day of August, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and ninth— 
present, the Honorable Solomon L. Withey, district juadge—among 
the proceedings then and there had were the following, to wit : 


THe Farmers’ Frienp MANurAcTURING Company, ) 
Complainant, 
vs. No. 789. 
THE CHALLENGE CorRN-PLANTER CoMPANY, Defendant. | , 


On motion of Edward Taggart, Esq., ordered that the depositions 
heretofore received and filed herein on the 24th day of Jjply and 
12th day of August, 1884, be, and the same are hereby, opened. 


155 Strate or MIcHIGAN, | 33 
County of Ottawa, { ~ 


Circuit Court of the United States, Western District of Michigan, 
Southern Division. In Equity. 


THe Farmers’ FrRIgEND MANUFACTURING Co. 
Us. 


CHALLENGE CoRN-PLANTER Co. 


Levi Scofield, being duly sworn, deposes and says as follows: 
That he resides at Grand Haven, Michigan ; is 58 years of age, and 
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is superintendent of The Challenge Corn-Planter Company, de- 
fendant; that he was authorized and directed by said Challenge 
Corn-Planter Company to take personal charge of the conduct of 
the above-entitled suit, and particularly to hunt up and investigate 
the defenses of prior public use and sale of machines embodying 
the invention claimed in the patent sued on; that he used the ut- 
most diligence in travelling through Indiana and Ohio, and dis- 
covered, after a long and arduous search, that corn-p!anters em- 
bodying the alleged Runstetler invention were made at Xenia, 
Ohio; at Springfield, Ohio; at Dayton, Ohio, and at Troy, Ohio, 
prior to the alleged invention of the said Runstetler ; that the man- 
ufacture, use, and sale of these machines was set up in the answer 
of the defendant filed in this cause, but that, although he had used 
the utmost diligence, he had not discovered the names and addresses 
of all the persons to whom such manufacture and use was known, 
and did not discover their names and addresses until the taking of 
testimony as to such manufacture and use was actually begun ; that 
the testimony of all the persons, excepting Joseph Cogan, whose 
names lave been set up in the motion for leave to amend the 

answer, has been taken, and that complainant’s counsel, Mr. 
156 Boyd, was present at the taking of all of said testimony and 

cross-examined the witnesses; that he believes that this 
amendment to defendant’s answer is necessary and essential to a 
complete defense,and that the testimony of these witnesses and said 
Joseph Cogan is very material, and that said amendment is not 
sought for purpose of delay, and is not a matter of surprise to the 
complainant. 


LEVI SCOFIELD. 


Subscribed and sworn to before me this 23rd day of Aug., 1884. 
[SEAL. | SILAS M. WRIGHT, 
Notary Public, Ottawa Co., Mich. 


| Endorsed:] No. 789. Farmers’ Friend M’f’g Co. vs. Challenge 
Corn-P. Co. Aff’t of Levi Scofield on motion for leave to amend 
answer. Filed August 23, 84. Henry M. Hinsdill, clerk. Copy. 


157 ~=Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


FARMERS’ FRIEND M’r’a Co. vs. CHALLENGE CORN-PLANTER Co. 


And now comes the said defendant, by Stem & Peck and Edward 
Taggart, its solicitors, and moves the court for leave to amend its 
answer in the following particular by adding thereto the follow- 
ing : 

This defendant avers, upon information and belief, that the said 
alleged improvements were, prior to the alleged invention thereof by 
the said Rumstetler, known to and publicly used by the following- 
named persons at the following-named places, to wit : 

At New Holland, Pickaway county, Ohio, by James C. Vlerborne, 
who now resides and may be found at said New Holland; on the 
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farm of Robert W. Vincent, in Marion township, Fayette county, 
Ohio, by Robert W. Vincent, who now resides and may be 
158 found at said Marion township; by James C. Vlerborne afore- 
sald; by Samuel R. Collier, who now resides and may be 
found at Xenia, Ohio, and by William Shaffer, who now resides and 
may be found in township, Fayette county, Ohio, and by 
Joseph Cogan, who now resides in Jackson county, Ohio; at Xenia, 
Greene county, Ohio, by C. W. Trader, Thomas J. Sterling, Seth A. 
White, John P. Beacham, and Robert Cannon, all of whom now re- 
side and may be found at said Xenia; also at said Xenia by Calvin 
R. Phoebus, who now resides and may be found at Dayton, Ohio; 
by H. H. Rhodes, who now resides and — be found at Dayton, Ohio, 
and by John B. Lough, who now resides and may be found at Fairfield, 
Greene county, Ohio; at Troy, Miami county, Ohio, by John Kelly, 
who now resides and may be found at said Troy ; at Dayton, Ohio, by 
Edward Brenneman and Orion Dodds, who now reside and may be 
found at said Dayton, Ohio; in Madison township, Butler 
159 county, Ohio, by Samuel L. Banker, who now resides and may 
be found in said Madison township, Butler county, Ohio; at 
Springfield, Ohio, by Jonathan N. Evans, Lewis C. Evans, and James 
Nelson, all of whom now reside and may be found at said Spring- 
field, Ohio; on the farm of William T. Haley, in Springfield town- 
ship, Clarke county, Ohio, by William 'T. Haley, who now resides in 
said Springfield township; by James 8. Haley, who now resides and 
may be found in Greene township, Clarke county, Ohio; by Charles 
B. Slater, who now resides and may be found in Springfield town- 
ship, Clarke Co., Ohio, and by Austin C. Evans, who now resides 
and may be found at Springfield, Ohio. 
This motion is based on the affidavit of Levi Scofield this day 
filed in said cause and on the records and files in said cause. 
Dated August 23d, A. D. 1854. 


STEM & PECK anpb 
EDWARD TAGGART, 
Def 't’s Sol’rs. 
160 Sratre or MIcHIGAN, } 
County of Kent, | 


>» SS 
The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 
THe Farmers’ Friend MANUFACTURING Co., Complainant, 
vs. 
CHALLENGE CoRN-PLANTER ComMPANY, Defendant. 


Levi Scofield, of the city of Grand Haven, in the county of Ot- 
tawa and State of Michigan, being duly sworn, deposes and says 
that he isa stockholder and officer of the above-named defendant, 
and has had since the organization of the said company and still 
has the charge of the manufacturing department thereof; that said - 
defendant has now on hand, as near as he ean estimate the same, 
five hundred corn-planters in an unfinished condition, designed to 
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be put up into the planter known as Challenge corn-planter; that 
the wood-work is cut out, dressed, and primed, and has mortices all 
made and holes bored ready to put up into a machine, except a few 
of the seat-users or supports, which are not completed; that the 
castings are all made ready for use, unless there may be a very few 
vieces of minor parts to be supplied for evening-up the five hun- 
dred; that all there remains to be done is to put the parts together 
and paint them to make complete planters. 

And deponent says it is impossible, as he believes, for said com- 
pany to alter said machines and construct a corn-planter differing 
from the corn-planter heretofore made without great loss and dam- 
age to said defendant; that the parts all being constructed for 

use a considerable portion of the castings would be entirely 
161 useless on a machine of a different pattern; that an altera- 
tion of any one part would necessitate such alterations in 
other parts as to render a large portion of the material now com- 
pleted valueless. 


LEVI SCOFIELD. 


Subscribed and sworn to before me this 28th day of August, 1884. 
FRED. W. STEVENS, 
Notary Public, Kent Co., Mich. 


162 Orders. 


Tue Unirep States or AMERICA, i 
Western District of Michigan, Southern Division, { ~~* 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 28 day of August, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independ- 
ence of the United States of America the one hundred and ninth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


Tue Farmers’ Frienp MANUFACTURING COMPANY, a 
plainant, ie 


789. 
U8 
THe CHALLENGE CoRN-PLANTER COMPANY, Defendant. | 


In this cause, on reading and filing the affidavit of Levi Schofield 
and on motion of Edward Taggart and Stem & Peck, solicitors for 
suid defendant, and after hearing counsel for the respective parties 
upon the argument of said motion— 

[It is ordered that the said defendant be, and it is hereby, allowed 
to amend its answer now ou file in this cause by adding thereto the 
following : 

The defendant avers, upon information and belief, that the said 
alleged improvements were, prior to the alleged invention thereof 
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by the said Rumstetler, known to and publicly used by the 
163 = following-named persons at the following-named places, to 
wit: 

At New Holland, Pickaway county, Ohio, by James C. Vler- 
bourne, who now resides and may be found at said New Holland ; 
on the farm of Robert W. Vincent, in Marion township, Fayette 
county, Ohio, by Robert W. Vincent, who now resides and may be 
found at said Marion township; by James Vlerbourne aforesaid ; 
by Samuel R. Collier, who now resides and may be found at Xenia, 
Ohio; by William Shaffer, who now resides and may be found in 
township, Fayette county, Ohio, and by Joseph Cogan, who now re- 
sides in Jackson county, Ohio; at Xenia, Greene county, Ohio, by C. 
W. Trader, Thomas J. Sterling, Seth A. White, John P. Beacham, 
and Robert Cannon, all of whom now reside and may be found at 
said Xenia; also at said Xenia by Calvin R. Phoebus, who now 
resides and may be found at Dayton, Ohio; by H. H. Rhodes, 
who now resides and may be found at Springfield, Ohio, and by 
John B. Lough, who now resides and may be found at Fair- 
field, Greene county, Ohio; at Troy, Miami county, Ohio, 

by John Kelley, who now resides and may be found 
164 atsaid Troy; at Dayton, Ohio, by Edward Brenneman and 
Orion Dodds, who now reside and may be found at said Day- 
ton, Ohio; in Madison township, Butler county, Ohio, by Samuel 
L. Banker, who now resides and may be: found in said Madison 
township, Butler county, Ohio; at Springfield, Ohio, by Jonathan 
N. Evans and Lewis ©. Evans, who now reside and may be found 
at said Springfield, Ohio; on the farm of William T. Haley, in Spring- 
field township, Clarke county, Ohio, by William T. Haley, who now 
resides in said Springfield township; by James 8. Haley, who now 
resides and may be found in Greene township, Clarke county, Ohio ; 
by Charles b. Slater, who now resides and may be found in Spring- 
field township, Clarke county, Ohio, and by Austin 8. Evans, who 
now resides and may be found at Springfield, Ohio; and that the 
said defendant forthwith file an engrossed copy of said amendment 
and serve on complainant’s solicitur a copy of the same; that the 
said amendment, when so filed, be considered as made nune pro tune 
» and in all respects the same as if the matter therein con- 
165 tained had been contained in the original answer; that the 
replication now on file stand as the replication to the said 
amended answer, and that the testimony of the witnesses named in 
said amendment who have already testified stand and be read at 
the hearing with the same force and effect as though their names 
had been included in the original answer. 


"yy 


THE CHALLENGE CORN-PLANTER Co. 91 


166 The Cireuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


THe Farmers’ FrRrenD M’r’e Co., Complainant, 
Us. 
CHALLENGE CoRN-PLANTER Co., Defendant. 


James A. Marlay, being duly sworn, says that he is 48 years of 
age; that he is vice-president of the complainant company; that 
for seven seasons past he has had charge of the selling of the corn- 
planters manufactured by said company ; that he has read a copy of 
defendant’s petition herein filed and the order to show cause why 
the injunction hereinbefore granted, should be modified, said order 
being returnable on Sept. 2d, 1884. He says that in his opinion it 
is not true that defendant cannot sell its corn-planter without the 
use of the hand lever, in combination with the foot lever, as em- 
bodied in the Challenge corn-planter, the manufacture of which 
as been enjoined by this court. 

Affiant says that if defendant should omit the hand lever found 
on said planters they would be in condition for sale in the market 
and would be as good planters in respect to the elevating and de- 
pressing mechanism as many other styles of corn-planters now 
made and sold annually. 

_ Affiant savs that George W. Brown, of Galesburg, IIl., the Van- 

diver Corn-Planter Company of Quincey, IIL, and James Selby, of 

Peoria, Ill., each makes and sells annually large numbers of corn- 

planters having no hand levers, using foot levers only for elevating 
and depressing the runner frame,and that various other corn- 

167 planters are made and sold each year without using the in- 
fringing device. 

Affiant further says that complainant has made a specialty of its 
patented corn-planters, and complainant and its licensees have facil- 
ities to supply all the demands for this kind of corn-planter; that 
complainant’s trade was seriously interfered with during the last 
season by defendant and other infringers ; that complainant’s good 
will and rights are injured by the advertisement and sale of detend- 
ant’s corn-planters; that the peculiar style of corn-planter embodied 
in complainant’s patent meets with great favor, and that complain- 
ant’s trade and profits are seriously injured by reason of defendant 
making and selling planters of the same kind. 

Affiant says that if the defendant should omit the hand lever, 
which could be done with little or no expense, or return to the ‘use 
of the lifting device used by its predecessor, the Wait M’f’g Co., 
shown in the Schofield patents, which defendant claims to own or 
control, and use the same diligence as said Brown, the Vandiver 
Corn-Planter Company,and Selby, it could sell its planters as readily 
as other manufacturers who do not employ a hand lever, although 
not so readily as with the hand lever; but this, affiant submits, the 
defendant has no right to make or sell. 
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Affiant says that it is not true that agents will not buy goods 
unless they can obtain a promise to sell the same goods in succeed- 
ing years; that it is the custom of manufacturers to contract with 
agents for one season only at any one time; that it rarely happens 
that corn-planters are promised to agents for more than one season’s 
trade, for dealers, as a rule, prefer not to contract for planters for 
season ensuing until they have seen the sample planters of other 
manufacturers and have a chance to examine them with reference 
to improvetnents and prices. 

Affiant further says that it is the custom of the trade to 

168 settle with agents for the past season before contracting for 

the following season,and he does not believe that responsible 

dealers would refuse to pay for planters already sold on the ground 
that they could not obtain the same planters the ensuing season. 

Affiant says that the Challenge corn-planter is considered by the 
trade to be a practical copy of complainant’s planter in the use of 
the lifting and depressing devices, and that it would suffer great 
damages in loss of trade and in price of machines if defendant’s prayer 
is granted. 

Affiant further says that the annexed circular was largely pub- 
lished by the defendant. 


JAMES A. MARLAY. 


Subscribed and sworn to before me this 28th day of August, A. D. 
1884. 
[ SEAL. ] HENRY M. HINSDILL, 
Clerk Circuit Court, 
By CHESTER B. HINSDILL, Deputy. 


[Endorsed:] No. 789. U. 8. circuit court. Farmers’ Friend 
M’t’g Co. vs. Challenge Corn P. Co. Affidavit of J. A. Marlay. 
Filed Aug. 28, 1884. H.M. Hinsdill, clerk. Copy. 


169 Circuit Court of the United States, Western District of Mich- 
igan, Southern Division. In Equity. 


Tue Farmers’ FRIEND MANUFACTURING Co. 
VS. 
CHALLENGE CoRN-PLANTER Co. 


Datep Ava. 29, 1884. 


And now comes the defendant, by leave of court, and amends its 
answer by adding thereto the following: 

This defendant avers, upon information and belief, that the said 
alleged improvements were, prior to the alleged invention thereof 
by said Runstetler known to and publicly used by the following- 
named persons at the following-named places, to wit: 

At New Holland, Pickaway county, Ohio, by James C. Vlereborne, 
who now resides and may be found at said New Holland; on the 
farm of Robert W. Vincent, in Marion township, Fayette county, 
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Ohio, by Robert W. Vincent, who now resides and may be found at 
said Marion township; by James C. Vlereborne, aforesaid ; by Sam- 
uel R. Collier, who now resides and may be found at Xenia, Ohio, 
and by William Shaffer, who now resides and may be found in 
township, Fayette county, Ohio; at Xenia, Greene county, Ohio, by 
C. W. Trader, Thomas J. Sterling, Seth A. White, John P. Beacham, 
and Robert Cannon, all of whom now reside and may be found at 
said Xenia; also at said Xenia by Calvin R. Phebus, whe now resides 
and may be found at Dayton, Ohio; by H. H. Rhodes, who now 
resides andl may be found at Springfield, Ohio, and by John B. 
Lough, who now resides and may be found at Fairfield, Greene 
county, Ohio; at Troy, Miami county, Ohio, by John Kelly, who 
now resides and may be found at said Troy; at Dayton, Ohio, 
by Edward Brenneman and Orion Dodds, who now reside 
170 = and may be found at said Dayton, Ohio; in Madison town- 
ship, Butler county, Ohio, by Samuel L. Barker, who now re- 
sides and may be found in said Madison township, Butler county, 
Ohio; at Springfield, Ohio, by Jonathan N. Evans and Lewis C. 
Evans, all of whom now reside and may be found at said Spring- 
field, Ohio; on the farm of William ‘T. Haley, in Springfield town- 
ship, Clarke county, Ohio, by William T. Haley, who now resides 
in said Springfield township; by James 8S. Haley, who now resides 
and may be found at Greene township, Clarke county, Ohio; by 
Charles B. Slater, who now resides and may be found in Spring- 
field township, Clarke county, Ohio, and by Austin C. Evans, who 
now resides and may be found at Springfield, Ohio. 
And this defendant prays as it has heretofore prayed. 


[ Endorsed :] No. 789. U.S. cireuit court. Farmers’ Friend M’f’g 
Co. vs. Challenge Corn P. Co. Amendments to answer. Filed Au- 
gust 29,’84. Henry M. Hinsdill, clerk, by Chester B. Hinsdill, 
deputy. Copy. 


17] Unirep Sratres OF AMERICA, | v 
Western District of Michigan, Southern Division, | ~° 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue FarRMERS’ FRIEND MANUFACTURING Company, Complainant 
’ > 


vs. 


. 


Tue CHALLENGE Corn-PLANTER Company, Defendant. 


James A. Marlay, of Dayton, Ohio, being duly sworn, says that he 
is a member of the board of directors and the president of the com- 
plainant corporation, and makes this affidavit in its behalf; that he 
is familiar with the various corn-planters manufactured and sold in 
the United States, and knows the planter manufactured by defend- 
ant and understands the principles of its construction; that he has 
read the affidavit of Levi Schofield, filed herein on the 28th day of 
August, 1884, and knows the contents thereof. 
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And this deponent says that the corn-planters of said defendant, 
in a partially manufactured state, referred to in said Schofield affi- 
davit, can be modified at a trifling expense so as not to infringe 
complainant’s letters patent and yet make a corn-planter that will 
sell readily on the market for nearly as good a price as the planter 
in its present shape is selling; that this change could be made by 
removing the hand lever from the machine, which would require 
nothing but the removal of two bolts, and by connecting the foot 
treadle and the seat support with a latch, by means of which the 
runners could be locked out of the ground ; that the only new east- 
ings which would be required for such a change would be the latch, a 

bearing for the foot treadle, and a bolt, and that the entire cost 
172 of said three castings would not, in the opinion of deponent, 

exceed fifty cents for each machine, and certainly not seventy- 
five cents; that in making said change it would not be necessary to 
change any of the present castings on said planter or to modify in 
any respect the wood-work thereof, and that defendant would then 
have a corn-planter which it could sell readily on the market and 
for nearly as good a price as the present planter of defendant sells 
for. 

Deponent further says that complainant manufactures and sells a 
corn-planter without a hand lever which sells readily in the market 
and for a price within two dollars of the price of the planter with a 
lever manufactured by complainant; that George W. Brown, of Gales- 
burg, Illinois, and the Vandiver Corn-Planter Company of Quincey, 
Illinois, and James Selby, of Peoria, Illinois, are among the largest 
corn-planter manufacturers in the United States, and that all of said 
houses sell readily in the market corn-planters without any hand 
lever and which are no more salable than the planter of said de- 
fendant would be if modified in the manner herein suggested. 

Deponent further says that if an order is made herein modifying 
the injunction herein, as prayed in defendant’s petition, whereby 
defendant will be permitted to go into the market with its machines 
and solicit orders for the season of 1885, as prayed in said petition, 
the business of said complainant will be seriously injured, and that 
such injury will consist not so much in the mere competition in said 
business which it will offer as in the fact that it will stimulate 
other manufacturers to make and sell machines in violation of com- 
plainant’s rights under its patent herein relied on, and thereby pro- 
duce great loss and expense to complainant, and, in the opinion of 

deponent,'the loss which complainant would thus suffer would 
173 ‘thus be far greater than any loss which said defendant would 

suffer by reason of modifying its said planter and removing 
therefrom the hand lever, as hereinbefore suggested. 

And further says not. 

J. A. MARLAY. 


Subscribed and sworn to before me this 4th day of September, A. 


THADDEUS FOOTE, 
Notary Public, Kent Co., Mich., in said District. 


D. 1884. 
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1733 { Endorsed :] U.S. circuit court. No.789. Farmers’ Friend 

M’f’g Co.,compl’nt, vs. Challenge Corn P. Co., def’t. Affida- 
vit of J. A. Marlay in opposition to petition. Filed Sept. 6, 1884. 
H. M. Hinsdell, clerk. Copy. 


174 Orders. 


Tue Unitrrep States oF AMERICA, - 
Western District of Michigan, Southern Division, {~ ’ 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 6 day of September, in the year of our Lord 
_one thousand eight hundred and eighty-five, and of the Independ- 
ence of the United States of America the one hundred and ninth— 
present, the Honorable Solomon L. Withey, district juadge—among 
the proceedings then and there had were the following, to wit: 


THe Farmers’ Frrenp Man’r’aG C ear ae, eenpeeenent, } 
vs. No. 789. 
THe CHALLENGE CoRN-PLANTER COMPANY, Defendant. { 
This cause came on to be heard upon petition of defendant to 
modify the injunction heretofore granted herein, and the court, after 
hearing the arguments of counsel, and due consideration thereon 
had— 
Ordered, That the prayer of said petition be denied, and that the 
defendant pay complainant a solicitor’s fee of ten dollars. 


175 October Term, 1884. In Equity. 


Tue FARMERS’ FRIEND MANUFACTURING CoMPANY, Compl’t 
\ ’ ’ 
vs. 


THe CHALLENGE CoRN-PLANTER Company, Def’t. 


Datep Ocr. 11, 1884. 


And now comes the defendant in the above-entitled cause and 
moves the court for an order to compel complainant’s witness, James 
W. Atkinson, to answer the cross-interrogatories propounded to him 
which he declined to answer and all other interrogatories proper on 
cross-examination relating to the same subject-matter, and for a rule 
on complainant to produce the said Atkinson at its own cost and ex- 
pense at the same place where the witness was before examined 
within ten days, and for such other relief as may seem meet to the 
court. 

STEM & PECK aAnp 
EDWARD TAGGART, 
Def ’t’s Sol’rs. 


ia epedpaieschinataatnpasdatirenatite Hhansitte-eapdiisindismmmiindainn. coc... 


ae ee 


seemnr audition ate ae sethantes. 


96 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 
176 Orders. 
Tue Unirep STates oF AMERICA, ) 


” . . . . Y . . . P 88 
Western District of Michigan, Southern Division, | 
U. S. Court. 2 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 21 day of October, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independ- 
ence of the United States of America the one hundred and ninth— 
present, the Honorable Solomon L. Withey, district Judge—among 
the proceedings then and there had were the following, to wit: 


THE FARMERS’ FRIEND MANUFACTURING COMPANY, Com- | 
plainant, No. 789. 


Us. 
THE CHALLENGE CoRN-PLANTER COMPANY, Sineinien | 
U. 8. Court. 


The motion made by the defendant in this cause for an order re- 
quiring the complainant to reproduce as a witness James W. Atkin- 
son and to compel said witness to answer certain cross-interroga- 
tories propounded in behalf of said defendant came on to be heard, 
and said motion having been argued and submitted it is by the 
court considered and adjudged that the said cross-interrogatories 39, 
41, 43, 47, and 48 are not cross-examination and are immaterial. 

Interrogatory 48 relates to the course pursued by the Deere and 
Mansur Company in reference to two suits brought by this com- 

plainant against that company and the Wait Manufacturing 
177 Company, whether there was an understanding by the Deere 

and Mansur Company not to take testimony in those suits, a 
subject not touched by the direct examination; that that decree was 
by consent appears by the certified copy in evidence. 

Cross-interrogatory 51 could properly have been answered by the 
witness, but it was so far immaterial that it would not be error to 
rule it out. 

It is therefore the judgment of the court that the complainant 
should not be put to the expense of reproducing the witness to an- 
swer the said interrogatories or any of them, and that the witness 
should not be compelled to make answer thereto, but, inasmuch as 
the defendant's counsel failed to cross-examine the witness upon the 
material portion of his direct testimony, opportunity therefor should 
be afforded. 

It is therefore ordered that said complainant, at such convenient 
time as the defendant shall designate by a written notice of at least 
ten days, produce said James W. Atkinson as a witness at the city 
of Dayton, Ohio, and then and there submit to cross-examination 
and give his testimony herein as to such matters as are proper 
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178 subjects of cross-examination under the rules of evidence in 

view of the testimony given by said Atkinson in his direct 
examination, provided that the costs and expense of procuring the 
attendance and examination of said witness shall be borne and paid 
by the defendant herein,and that the complainant be paid the costs 
of this motion, including a solicitor’s fee of ten dollars. 


179 U.S. Circuit Court for the Western District of Michigan, 
Southern Division. In Equity. 


THe Farmers’ FRIEND M’r’G Co. 
v8. 
THe CHALLENGE CoRN-PLANTER Co. 


It is hereby agreed that the complainant’s time for taking testi- 
mony in rebuttal be extended until and including the 18th day of 
October next, and that any necessary order for this purpose may be 
made. | 

Dated at Cincinnati, Sept. 16th, 1884. 

STEM & PECK. 

{Endorsed :] U.S. circuit court. No. 789. F. F. M’f’g Co. vs. The 
Challenge Corn P. Co. Stipulation. Filed Oct. 22d, 1884. H. M. 
Hinsdill, clerk. Copy. 

180 “ComMPLAINANT’s Exuipir Netson Apstrract.” October 18, 
1884. George C. Warrington, Notary Public. 
U.S. Circuit Court for the Western District of Michigan. 
THE FARMERS’ FRIEND M’r’G Co. 


v8. 
THe CHALLENGE CorRN- PLANTER Co. 


{.M. Campbell. I’. M. Trissal. 


4 


Springfield Abstract Co., investment and collecting agents, notaries 
public; deeds and mortgages made on short notice; lands in 
Clarke Co. forsale; Western lands for sale or rent; titles corrected, 
mortgages released, taxes paid, and all business relating to real 
estate promptly attended to. 


SPRINGFIELD, OHIO. 

Abstract of title, prepared for James Nelson, by order of attorney, 
to the following p’t: N. W. see. 4, T. 4, R. 9, M. R.S. 

Begin on the S. side of Main St. where the E. line of Jackson St. 
intersects the S. line of s’d Main St., thence with said E. line of 
Jackson St. S$. 150 ft. to the N. line of the lands of the Dayton R. R.; 
thence E. with said N. line 35 ft., m. or 1. to the S. W. of Strocke 
and Keiser’s lands, formerly Evans & Foos M’f’g Co.; thence with 
their W. line N. 200 ft., m. or L., to the S. line of Main St.; thence 
W. with said line 28? ft. to the beginning. 

By SPRINGFIELD ABSTRACT CO., 
Springfield Ohio. 
13—359 
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James Madison, President of U. S., to Francis Best. Patent. Issued 
10, 1, 11. Filed 12 io, 30; vol. D, p. 406. 


Description.—N. E. } sec. 4, T. 4, R. 9, M. R.S. 
Will of Francis Best, deceased. 


“Thirdly. I will and bequeath to my three younger sons, David, 
Thomas, and Joseph, the quarter section upon which I 
181 now reside, with all its appurtenances.” 
(This is the N. E. + of sec. 4, T. 4, R. 9, M. R. 8.) 

“ Lastly, | appoint John Perrin and John Best ex’rs to this my last 
will and testament. In witness,” «e. 

Probated Nov. term, 1820. John Best appointed executor. Will 
Record 1, p. —. 


Thomas Best, Jane Best (wife?), Joseph Best to John Gates. QO. C. 
$400.00. Made 2, 3, ’27. Filed 10, 2, ’27, vol. D, 350. 


N. E. } sec. 4, T. 4, R. 9, M. R. S. 
Grant & habendum. Fee simple. Two witnesses. S. 8. proper. 
Acknowledgment regular, joint. 


John Gates; Mary, wf.; David Best to Sarah W. Halsey, James S. 
Halsey. Warranty. $1,725.00. Made 2,11, ’31. Filed 3, 8,’31, 
vol. “ G,” 4957. 

N. E. } sec. 4, T. 4, R. 9, M. B.S. 

John Gates and wf. convey ¢ of said tract; David Best conveys 4, 
subject to dower of Rosannah Best, widow of Francis Best, dee’d. 

Grant and habendum. Fee simple. Two witnesses. 8.58. proper. 
Acknowledgment joint and several. Wife separate examination. 
Dower released. 


Rosannah Best to James S. Halsey, Sarah W. H: lse vy. O.C. Made 
a, am, Ose Filed 3, 22. 31, vol. “G,” 451. : 


That part of N. E. 4 sec. 4, T. 4, R. 9, M. R.S., which was set off 
to said Rosannah Best as her dower in the estate of Francis Best, 
dec’d. 

Grant and habendum. Fee simple. Two witnesses. S. S. proper 
Acknowledgment regular. 


182 Sarah W. Halsey to James 8. Halsey. O.C. $800.00. Made 2, 
25, 30. Filed 3, 6, 33, vol. “ K,” 285. 
Description.—Begin at N. W. cor. N. E. gr., 4, 4,9; run S. 159 
poles, E. 100;5%5 poles, N. 159;%%5 poles, W. 100;',%5 poles, to begin- 
ning. 
Grant & habendum. Fee simple. Two witnesses. S. S. proper. 
Acknowledgment regular. 
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Elizabeth Bryce (nee Best), Zebulon Lewis, Jane, wf, William Best, 
Mary, wf., children of Francis Best, dee’d., to John Gates, David 
Best. O.C. $100.00. Made 3,9,’35 F iled 3, 9, ‘35, vol. “ N,” 
205. 

All grantors’ interest in said F. quarter sec. 4, T. 4, R. 9, M. R.S 
Grant & habendum. Fee simple. Two witnesses. 8.58. proper. 

Acknowledgment joint and several. Wives examined separate and 

apart. Dower released. 


John Best to John Gates, David Best. O.C. $400.00. Made 3, 19, 
35. Filed 4, 13, ’35, vol. “ N,” 309. 


N. E. } see. 4, T. 4, R. 9, M. R.S. No wife named. 
Grant and habendum. Fee simple. Two witnesses. S. S. proper. 
Acknowledgment regular. 


Francis Best to John Gates, David Best. O.C. $100.00 Made 5 
25,°35. Filed , vol. “ N,” 488. 
All grantor’s interest in Francis Best’s estate. (No wife named.) 
Grant and habendum. Fee simple. 


James S. Halsey, Catherine T., wf., to Joshua Boucher. Warranty. 
$4,500.00. Made 11, 8, ’44. Filed Ad, 11, 44, vol. “V,” 252. 


Description includes caption. Grant and habendum. Fee simple. 
Two witnesses. 8.8. proper. Acknowledgment joint and several. 
Wife separate examination. Dower released. 


183 Joshua Boucher; Lucinda, wf. to Seymour A. Winslow. 
Warranty. $2,900.00. Made 3, 27, 47. Filed 4, 2, ’47, 
vol. “2. on 


One undivided half of the tract. Including caption. Grant and 
habendum. Fee simple. ‘Two witnesses. Dower released. 8. 8S. 
proper. Acknowledgment joint and several. Wife separate ex- 
amination. 


Joshua Boucher; Lucinda, wf.; Seymour A. Winslow; Sylvia C., 
wf., to Henry Ruhl. tt $6,500.00. Made 6, 6, ’49. 
Filed 7, 28, ’49, vol. “ Z,” 271 


Description includes caption. Grant & habendum. Fee simple. 
Two witnesses. S.S. proper. Acknowledgment joint and several. 
Wives separate examination. Dower released. 


Henry Ruhl; Mary, wf., to Levi Ruhl. Warranty. No considera- 
tion. Made 2, 27,’51. Filed 11, 16, ’51, vol. “ 27,” 614. 
Description includes caption. Grant and habendum. Fee simple. 
Two witnesses. 8.8. proper. Acknowledgment joint and several. 
Wife separate examination. Dower released. 
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Levi Ruhl; Mary, wf., to George Dibert. Warranty. $600.00. 
Made 9, 31, '45. Filed 11, 26, ’45, vol. “ 32,” 510. 


Description includes caption. Grant and habendum. Fee simple. 
Two witnesses. S.S. proper. Acknowledgment joint and several. 
Wife separate examination. Dower released. Reservation of a 
certain four-pole street, not designated by name nor located by 
boundaries. 


George Dibert; Elizabeth, wf., to Washington George. Warranty. 
$500.00. Made 11, 22,’77. Filed 11, 23, ’77, vol. 67, 633. 

Description (faulty): “ Being part of section No. 4, T. 4 (?), R. 9, 
M. R.S., begin. on the S. side of Main St. where the same is inter- 
sected by the E. line of Jackson St. extended, thence with the E. 
line of Jackson St. S. 150 ft., m. or 1., to Dayton R. R.; thence E. 35 
ft., m. or |., to S. W. cor. of the lands of Evans & Foos M’f’g Co.; 
thence N. 200 ft., m. or 1., to S. line of Main St.; thence W. 25,4; ft., 
m. or |., to the beginning. (Jackson St. is supposed to be the four- 
pole street reserved by Levi Ruhl in the last conveyance.) Grant 
and habendum. Fee simple. ‘Two witnesses. 8S. S. proper. Ac- 
knowledgment joint and several. Wife separate examination. 
Dower released. 


184 Washington George; Anna, wf., to Mary O. Nelson. War- 
ranty. $800.00. Made 2, 25, ’80. Filed 3, 1, ’80, yol. 72, 
452. 
Description same as lastentry. Grantandhabendum. Feesimple. 
Two witnesses. S.S. proper. Acknowledgment joint and several. 
Wife separate examination. Dower released. 


James Nelson, Mary O. Nelson to Chase Stewart. Warranty. $1 
and trust. Made 9, 7,’82. Filed 9, 9, ’82, vol. 81, 66. 


Description same as last entry. Trust to convey the same to 
James Nelson in fee simple by duly executed deed, said conveyance 
to constitute a fulfillment of said trust. Grant and habendum. 
Fee simple. ‘Two witnesses. 58.58. proper. Acknowledgment joint 
and several. Wife separate examination. Dower released. 


Chase Stewart (unm.) to James Nelson, of last entry. $1.00 and trust 
executed to fulfill conditions. Made 9, 7, ’82. Filed 9, 9, ’82, 
vol. 80, 309. 


Description same as lastentry. Grantand habendum. Fee simple. 
Two witnesses. 8.58. proper. Acknowledgment regular. 


James Nelson; Mary 0O., wf., to William Reece. Warranty. 
$2,000.00. Made 8, 6, ’83. Filed 8, 8, ’83, vol. 83, 245. 
Description: P’t sec. 4, T. 4, R. 9, M. R.S., begin. on the S. side 
of Main St. where the E. line of Jackson St. intersects the same, 
thence with said E. line of Jackson St. S. 150 ft. to the N. line of 
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the lands of the Dayton R. R.; thence E. with said N. line 35 ft., 
m. or |., to the S. W. cor. of Strock and Keiser’s lands, formerly the 
Evans & Foos M’f’g Co.; thence with their W. line N. 200 ft., m. or 
l., to S. line of Main St.; thence W. with said line 28? ft. to begin- 
ning. Grant and habendum. Fee simple. Two witnesses. 8. 8. 
proper. Acknowledgment joint and several. Wife separate exam- 
ination. Dower released. 


Wm. Reece; Nannie, wf., to James Nelson. Warranty. $2,400.00. 
Signed 1, 22, 83. Ack. 1, 22, ’84. Filed 1, 30, ’84, vol. 84, 117. 


5 oo, 


185 Description same as last entry. Grant and habendum. 

Fee simple. Two witnesses. S. S. proper. Acknowledg- 

. . t ,* , . . 5 

ment joint and several. Wife separate examination. Dower re- 

leased. 

Mortgages Uncaneelled. | * 

James Nelson; Mary O., wf., to Wm. Reece. Mortgage. Made 1, 22, 
84. Filed 1, 23, ’84, vol. 46, 261. 


Description same as caption. 
$350, due in 1 yr. } 

$350, “ “ 2 “ +8%, even date. 
$495 «© & @ 6 ( 


James Nelson; Mary O., wf., to Lamar Foos. Mtge. Made 4, 24, 
83. Filed 4, 26, ’83, vol. 44, 305. 


Description same as caption. 
$350, due 2, 27, ’85, at 8%. 


Wim. Reece; Nannie A., wf., to James Nelson. Mtge. Made 7, 2 
83. F iled 8, 4, 83, vol. 45, 197. 


$600, dated 7, 30, 83, due at 6 mos., at 8%. 
Description same as caption. 

Delinquent taxes, none. 

Due, taxes for 1884. 

Judgments, none. 

Other liens, none. 


186 SratTe or Onto, | ” 
Clarke County, §° 


We, the undersigned, abstractors of real estate for Clarke county, 
Ohio, do hereby certify that the following abstract is correct, show- 
ing the title to and incumbrances upon the real estate of James Nel- 
son, aS appears from the records in the recorder’s office, the general 
judgment docket in the clerk’s office, the tax duplicate, and the reg- 
ister of tax sales for Clarke county, Ohio. 

Witness our hands and seals this the sixth day of October, 1884. 

SPRINGFIELD ABSTRACT CO., 
Abstractors. 
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I, 8S. A. Todd, recorder of Clarke county, Ohio, do hereby certify 
that the foregoing abstract is a true showing of the title as therein set 
forth as the same is shown upon the records of deeds and mortgages 
in and for Clarke county, State of Ohio. 

Witness my hand and official seal this sixth day of October, 
eighteen hundred and 84. 


[SEAL. | S. A. TODD, 
Recorder Clarke County, Ohio. 
1863 [Endorsed:] U.S. cireuit court. No. 789. The Farmers’ 


F. M’f’g Co. vs. The Challenge C. P. Co. Complainant’s Ex- 
hibit Nelson Abstract. Copy. Filed Oct. 22,1884. H. M. Hins- 
dill, clerk. 


187 October Term, 1884. In Equity. 


FARMERS FRIEND MANUFACTURING Co. 
vs. 
CHALLENGE CoRN-PLANTER Co. 
DatTep OctToBEeR 24, 1884. 

And now comes the said defendant, by Stem & Peck and Edward 
Taggart, its solicitors, and moves the court for an order granting the 
said defendant ten days’ time in which to take surrebuttal testi- 
mony. 

This motion is based on the affidavit of Edward Taggart this day 
filed herein, on the testimony taken on the part of the complainant 
in rebuttal and since the closing of defendants’ proofs, and duly re- 
turned and filed herein and on the records and files in this cause. 

STEM & PECK anpb 
KDWARD 'TAGGART, 
Solicitors for Defendant. 
188 Srate or MIcHIGAN, } 


> $$ - 


County of Kent, J 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


FARMERS FRIEND MANUFACTURING COMPANY 
is 


CHALLENGE CoRN-PLANTER Co. 


Edward Taggart, of Grand Rapids, Michigan, being duly sworn, 
deposes and says that he is one of the solicitors for the complainant 
in said cause; that, by an order dated the 14th day of July, 1884, 
the time for taking testimony in said cause was fixed as follows: 

The complainant was given ten days from the date of said order 
in which to take its testimony in support of the bill herein; the de- 
fendant forty days after the expiration of complainant’s time, as 
above limited, in which to take its testimony in defense, and the 
complainant forty days after the close of defendant’s proofs in which 


~ 
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to take its testimony in reply; that the defendant’s proofs closed on 
the 27th day of August, 1854, and under said order the complain- 
ant’s time for — testimony in reply expired on the 6th day of October, 
1884, but that, by an arrangement between Mess. Stem & Peck and 
Wood & Boyd, the complainant’s time for rebuttal was extended 
and their rebuttal testimony did not close until the 20th day of Oc- 
tober, 1884. 

Further, that deponent believes it is necessary that certain of the 
testimony on the part of the complainant taken since defendant’s 
proofs were closed be rebutted. 


EDWARD TAGGART. 


Subscribed and sworn to before me this 24th day of October, 1884. 
FRED. W. STEVENS, 
Notary Public, Kent Co., Mich. 


[Endorsed:] No. 789. U.S. cireuit court. Farmers’ Friend M’f’g 
Co. vs. Challenge C. P. Co. Aff’t of Edward Taggart on motion for 
time for surrebuttal. Filed Oct. 29,1884. H.M. Hinsdill, clerk. 
Copy. 


189 Orders. 


THe Unitrep States oF AMERICA, : 
r . . . . 7 7 e ° bed 8° 
Western District of Michigan, Southern Division, § 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 29 day of October, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independ- 
ence of the United States of America the one hundred and ninth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


THe FARMERS’ FRIEND MANUFACTURING COMPANY, Com- ) 
lainant, "a 

] a > No. 789. 

THe CHALLENGE Corn-PLANTER Co., Defendant. | 


In this cause, on reading and filing the affidavit of Edward Tag- 
gart, one of defendant’s solicitors, and, on his motion, after hearing 
E. W. Withey, Esq., one of complainant’s solicitors, in opposition 
thereto— 

It is ordered that said defendant have ten days from the date of 
this order to produce witnesses and take surrebuttal proofs on the 
following points: 

1. As to the testimony of the witness Fogle regarding the accounts 
of the Evans M’f’g Co. and to books; and, 

2. As to the abstract offered in evidence showing a deed to the 
witness Nelson, and as to the real date of the purchase by said wit- 
ness of the property described in such deed, and that five days’ notice 
be given to complainant’s solicitors of the examination of wit- 
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nesses under this order, such notice to state the time and place of 
such examination. 


190 Circuit Court of the United States, Western District of Michi- 
gan, Southern Division. In Equity. 


Tue Farmers’ FRIEND MANUFACTURING Co. 
vs. 
Tue CHALLENGE CoRN-PLANTER Co. 


It is hereby stipulated and agreed by and between the counsel for 
the respective parties in the above-entitled cause that if A.C. Evans 
and William Foos were put on the stand they would testify that the 
Evans Manufacturing Company was dissolved in August, 1880, and 
the Evans & Foos Manufacturing Company organized in place of it; 
that the books of the Evans & Foos Manufacturing Company were 
kept in the safe of the company, while the old books of the Evans 
Manufacturing Company, which contained a record of their business 
up to their dissolution, in August, 1880, were destroyed in the fire 
which burned the shops of the Evans & Foos Manufacturing Com- 
pany, in May, 1882, while the books the Evans & Foos Manufactur- 
ing Company in the safe were preserved. It is further agreed that 
if James Nelson were put on the stand he would testify that the 
ground upon which his shop is built was purchased for the purpose 
of the ereetion of said shop in 1877; that the deed was made to 
Washington George, a partner of said Nelson, said property being 
finally deeded to said Nelson or to his wife, Mary Nelson, in 1880, 
when the said James Nelson bought out his partner, Washington 
George. It is further agreed that this stipulation may be used in 
evidence in this cause as proof the same as if said witnesses had 
been produced and had testified as above. 

Cincinnati, November 3rd, 1884. 

WOOD & BOYD, 
Solicitors for Complainant. 
STEM & PECK, 
Solicitors for Defendant. 

[Endorsed :] U.S. circuit court, west. dist. Mich.,8.D. In equity. 
No. 789. Farmers’ Friend M’f’g Co. vs. Challenge C. P.Co. Stipu- 
lation as to testimony of A. C. Evans, Wm. Foos, & James Nelson. 
Filed Noy. 7, 1884. H. M. Hinsdill, clerk. Stem & Peck & Edward 
Taggart, def’t’s sol’rs. 

191 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 
THe Farmers’ Friend MANUFACTURING Co. 
vs. 
THe CHALLENGE CoRN-PLANTER Co. 


Messrs. Wood & Boyd, attorneys for complainant. 
GENTLEMEN: We hereby give notice that we desire James W. 
Atkinson, a witness heretofore produced on behalf of complainant in 
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this cause at Dayton, Ohio, to be produced at the said city of Day- 
ton and an opportunity afforded defendant to cross-examine him 
in accordance with the order of court made in this cause on the 21st 
day of October, 1884, on Monday, November 3rd, 1884, or at any 
earlier date if you find it more convenient. Pleaseinform us should 
you prefer an earlier day. We are ready to pay the cost, as directed 
by the court. 
Yours very truly, STEM & PECK, 
Att’ys for Defendant. 


Received copy this 23rd day of October, 1884. 
| WOOD & BOYD, 
Att’ys for Complainant. 


192 United States Circuit Court for the Western District of Mich- 
igan, Southern Division. In Equity. 


Tue Farmers’ FRIEND M’r’G Co. ) 
vs. > 789. 
Tue CHALLENGE CorN-PLANTER Co. } 
To Messrs. Stem & Peck, solicitors for def’t. 

GENTLEMEN: Since the receipt of your notice of the 25rd inst. we 
have received a certified copy of the order made herein on the 21st, 
and, as we understand it, the court substantially overruled your 
motion and denies your right to have any of the questions answered 
which the witness declined to answer; but, inasmuch as you failed 
to cross-examine upon material portions of the witness’ direct testi- 
mony; you are allowed an opportunity to do so without expense to 
the complainant and upon payment of the costs of your motion, 
including a solicitor’s fee of $10.C0. The witness certainly cannot be 
expected to advance the necessary expenses of a trip from Moline, 
[1l., to Dayton and return, and as the order was made for the pur- 
pose of allowing you to perform a neglected duty we do not think 
our client should be asked to advance these expenses. 

Therefore, before taking any steps to secure the attendance of the 
witness, we will require you to deposit in the court or advance to us 
the necessary costs and expenses, which we estimate as follows: 


COsienter S TG G0 CE ie nieneccndnncc cane asiniieaieaseitinnnminies $10 
EG GOtR Bt GHEE GB, cccececdcncnndsnntnai hase itacnins iii 1 25 
R. R. fare from Moline to Davton and return. ..-.------ 24 20 
BesOnet CON WD since cicnnne «wcisneeiemaiiaaade 6 
DOES Cie Ce I iititisin Henin nn nnn neil einen 4 50 
Witness’ fees while travelling four days.....--..-.--- ini 
$51 95 


The above does not include court costs or the witness’ fees while 
on the stand nor of the officer who may take the testimony. 
Yours truly, WOOD & BOYD, 
Sol’rs for Complainant. 
Cin’ti, Oct. 27, 1884. 
14—359 
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193 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


Tue Farmers’ FRIEND MANUFATURING Co. 
is, 


Ture CHALLENGE CoRN-PLANTER Co. 


Messrs. Wood & Boyd, attorneys for complainant. 

GENTLEMEN: In reply to your demand for the payment to you or 
into court of the sum of $51.95 in anticipation of the expenses of 
producing Mr. Atkinson under the order of the court for cross-ex- 
amination, we learn from our associate counsel that the docket fee 
has already been paid into court. 

With regard to the remainder we must decline to advance this 
money, as we do not understand from the order of court that we are 
required to advance any such sum, but ere ready to pay whatever 
cost may be made and awarded by court, and reiterate our demand 
for the production of Mr. Atkinson for cross-examination as set forth 
in the notice heretofore seit you. 

Yours very truly, STEM & PECK, 
Attorneys for Defendant. 


teceived copy this 30th day of October, 1884. 
WOOD & BOYD, 


Attorneys for Complainant. 


194 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


THE FARMERS’ FRIEND M’P’G Co. 
Us. 
THE CHALLENGE CoRN-PLANTER Co. 
Crn’t1, Oct. 30, 1884. 
Messrs. Stem & Peck, solicitors for def’t. 

GENTLEMEN: Referring to yours of to-day we would say that Mr. 
Atkinson is in no way to blame for your neglect to properly cross- 
examine him, and this we understand to be the court’s reason for 
making the order for his reproduction, subject to the provision “that 
the costs and expenses of procuring the attendance and examination 
of said witness shall be borne and paid by the defendant.” The 
solivitor’s fee of $10.00 having been paid, the balance, according to: 
our estimate of the 27th, is $41.95, and we will be glad to have you 
point out any error in the estimate, or if you prefer you can advance 
or deposit any amount you think sufficient to cover the costs and 
expenses, and if not satisfactory to us we will pray instructions from 
the court 

We cannot, however, make any move towards producing the wit- 
ness until these costs and expenses are secured. 

Yours truly, WOOD & BOYD, 
| Sol’rs for Complainant. 
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195 United States Circuit Court, Western District of Michigan, 
Southern Division. In Equity. 


FARMERS FRIEND M’r’G Co. 
v3. 


CHALLENGE CoRN-PLANTER Co. 


Messrs. Wood & Boyd, att’ys for complainant. 

GENTLEMEN: The cause of our failure to cross-examine Mr. At- 
kinson was simply and solely his refusal to answer questions. We 
repeat our desire that he be reproduced for cross-examination, and 
we stand ready to pay any costs the court may assess against us, but 
we decline to pay them before they are made. 

STEM & PECK, 
Alt’'ys for Deft. 

Received copy this 50th day of Oct., 1854. 

WOOD «& BOYD, 
Sol’rs for Com. 


| Endorsed :| U.S. cireuit court, west. dist. Mich.,S. D. In equity. 
No. 789. Farmers’ Friend M’f’g Co. vs. Challenge Corn-Planter Co. 
Notice relating to reproduction of Atkinson. Filed Nov. 7, 1854. 
H. M. Hinsdill, clerk. Copy. Stem & Peck & Edward Taggart, 
def ’t’s sol’rs. 


L9G Orders. 


THe UnITeD STATES OF AMERICA, | ai 
Western District of Michigan, Southern Division, J ~’ 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 18 day of November, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States of America the one hundred and 
ninth—present, the Honorables John Baxter, circuit judge, and 
Solomon L. Withey, district judge—among the proceedings then 
and there had were the following, to wit: 


FARMERS FRIEND MANUFACTURING COMPANY, es 
— No. 789. 
THe CHALLENGE CoRN-PLANTER COMPANY, ee 
This cause came ‘on to be heard upon pleadings and proofs and 
was argued in part by counsel for the respective parties. 
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197 Orders. 


THe Unitep STATES OF AMERICA, | si 
Western District of Michigan, Southern Division, J  ~ 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 19 day of November, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States of America the one hundred and 
ninth—present, the Honorables John Baxter, circuit judge, and 
Solomon L. Withey, district judge—among the proceedings then 
and there had were the following, to wit: 


FARMERS FRIEND MANUFACTURING COMPANY, Com- ) 
lainant, la. ne 
pla » No. 789. 
Us. 
THE CHALLENGE CoRN-PLANTER COMPANY, Diienteiit. | 


This cause coming on for further hearing, the court, after listen- 
ing to the concluding arguments of counsel, took the same under 
advisement. 


198 Judge Baxter's Opinion. 


In the Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THE Farmers’ Friend Manur’eG Co., Complainant, 


‘oc 


v8. 


THE CHALLENGE CoRN-PLANTER Co., Defendant. 


This is a bill to enjoin an alleged infringement of reissued letters 
patent No. 10155, issued to the complainant, as assignee of Michael 
Runstetler, on July 11th, 1882. 

We have not the time to enter upon a full discussion of the facts 
in the case, and hence will content ourselves with a simple announce- 
ment of the conclusion to which we have arrived on the question 
made and relied on by the defendant. 

In a former suit prosecuted by the complainant in this court 
against the Waite Manufacturing Company for an alleged infringe- 
ment of the same reissued letters we rendered a decree in com plain- 
ant’s favor, affirming their validity, and ordered an account of the 
damages. ‘This, of course, would be conclusive of this case on that 
point, if the facts of the two cases were the same, but the defendant 
did not introduce in the former case any testimony in support of its 
defense. The decree made therein was predicated upon the prima 
facie case made by the production of complainant’s said reissued let- 
ters and proof of the alleged infringement, but here the defendant 
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comes with full proof. Among other testimony it has put in 
199 evidence a copy of the original letters patent, and insists that 

upon a comparison thereof with the reissued letters it will 
appear that the latter is not for the same invention covered by the 
former. 

The first claim of the original patent is in these words: “Ina 
corn-planter having the rear main frame mounted on supporting 
wheels, the front runner frame hinged or pivoted to the main frame 
and operated by an elevating and depressing lever pivoted to the 
main frame, having its front end slotted and connected to the run- 
ner frame by a bolt passing through said slot, in combination with 
the shaft A and lifting hand lever D, rigidly attached to said shaft 
for elevating, depressing, and controlling the runner frame, substan- 
tially as herein set forth.” 

A reissue was applied for and obtained, in which the foregoing 
claim was expanded into the four following claims: 

“1. In a corn-planter having the rear main frame mounted on 
supporting wheels and the front runner frame hinged or pivoted to 
the main frame, the combination of a foot treadle and a hand 
lever adapted to be used in conjunction or independently for the 
purpose of elevating or depressing the runners, substantially as 
herein set forth. 

“2. In a corn-planter having the rear main frame mounted on 
supporting wheels and the front runner frame hinged or pivoted to 
the main frame a foot treadle for elevating or depressing the run- 
ner frame, in combination with a hand lock lever, the foot treadle 
and hand lever adapted to be used in conjunction for forcing and 
locking the runners into the ground or lifting and locking them out 
of the ground, substantially as herein set forth. 

“3. In a corn-planter having the rear main frame mounted on 
supporting wheels and the front ranner frame hinged or pivoted to 
the main frame, a foot treadle for elevating or depressing the runner 
frame, in combination with a hand lever rigidly connected there- 
with, that either hand lever or treadle may be used for forcing the 
runners into the ground or lifting them out of the ground, substan- 

tially as herein set forth. 
200 “4. The combination, in a corn-planter having the rear 
main frame mounted on supporting wheels and a front run- 
ner frame hinged or pivoted to the main frame, of a foot-treadle for 
elevating the runner frame and a hand lever for elevating or de- 
pressing the same, both arranged to move simultaneeusly when 
either is acted upon by an operator.” 

The foregoing first claim of the original patent ought, in view as 
well of its own terms as of the correspondence relating thereto, 
which passed between the office and the inventor’s solicitors, shown 
by the file wrapper. to be restricted to the specific combination 
therein described. This was all to which the inventor was entitled, 
everything else having been anticipated by others. Thus construed, 
the defendant’s planter is not an infringement of the original patent. 
This was conceded by the complainant’s expert in his testimony, 
und by counsel in the argument of the cause; but defendant's 
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planter is, as they contend and as the court concedes, an infringe- 

ment of the reissued patent. ‘The reissue js not, as we think, for the 

same invention covered by the original letters and are invalid. 
Complainant’s bill will be dismissed with costs. 


BAXTER, Judge, ete. 


Filed Jan’y 12, 1885. 


H. M. HINSDILL, Clerk. 


201 Judge Withey’s Dissenting Opinion. 


In the Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue Farmers’ Frrenp Manur’aG Co., Complainant, 
Us. 
THe CHALLENGE Corn-PLANTER Co., Defendant. 


I am not able to concur in the opinion of the circuit judge filed 
in this case, and briefly state my reasons: 

The suit is for the infringement of certain claims of reissued let- 
ters patent 10155, granted to complainant as assignee of Michael 
Runstetler, the inventor. The invention, as stated in complainant's 
brief, consists of a combination of hand and foot levers, arranged in 
connection with the frames of a corn-planter for regulating and con- 
trolling the operations of the machine. While hand and foot levers 
are old and have long been used on many kinds of machines sepa- 
rately and combined, and are shown in many patents of earlier date 
than complainant’s, it is believed the patented improvement in corn- 
planters of the specific combination and devices shown and described 
in the original patent, 251,104, as a means for controlling the ma- 
chine were, at the time Runstetler invented said improvements, 
new and useful, not known or used by others, and that in the re- 
issued letters there is no broadening of the invention, but a war- 
rantable enlargement of the claim made in the original patent. 

Inasmuch as the opinion of the circuit judge is that the 
202 defendant’s planter would infringe the reissued letters, if the 
reissue was valid, I shall, as I concur in that view, attempt to 

show that the reissue patent is valid. 

After stating that the decision rests upon one question made and 
relied on by the defendant, viz., that upon comparison of the origi- 
nal patent with the reissued letters it will appear that the latter are 
not for the same invention covered by the former, the opinion 
states the claim in question in the original patent and the four 
claims of the reissued letters which the bill alleges the defendant 
has infringed, and then concisely gives the grounds of the decision 
as follows: 

“The foregoing first claim of the original patent ought, in view 
as well of its own terms as of the correspondence relating thereto, 
which passed between the office and the inventor’s solicitors, shown 
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by the file wrapper to be restricted to the specific combination 
therein described. This was all to which the inventor was entitled, 
everything else having been anticipated by others. Thus construed, 
the defendant’s planter is not an infringement of the original patent. 
This was coneeded by complainant’s expert in his testimony and by 
counsel in the argument of the ccuse. But defendant’s planter is, 
as they contend and as the court concedes, an infringement of the 
reissued patent. The reissue is not, as we think, for the same inven- 
tion covered by the original letters and are invalid.” 

It may be said at the outset that the case does not seem to involve 
consideration of whether the defendant’s machine is an infringe- 
ment of the original patent. The reissued letters were granted and 
the original patent surrendered for the reason prima facie that by in- 
advertence or mistake the inventor had omitted to claim some ma- 
terial element of the improvement shown in the original patent 
which he might have claimed. Hence, if the defendant’s planter 
would not be an infringement of the original patent it does 
not follow that such machine does not infringe the reissued 
letters. Again, 1 did not understand it to have been admitted by 

complainant’s counsel that the defendant’s planter would not 
203 be an infringement of the original patent, and complainant’s 

expert in his testimony on his cross-examination, in answer 
tu question 64, page 13, complainant’s record, does not, as I under- 
stand it, concede it. He is shown the original of the reissued letters 
and asked “ whether you find any claim in said original which 
would be infringed by Exhibit Challenge Rotary Drop,” which is 
the defendant’s planter. He answered this “ would depend upon the 
construction which a court might give to the words in that claim, as 
follows: ‘ Having its front end slotted and connected to the runner 
frame by a bolt passing through said slot.’ My own construction of 
it would be such that I would consider it an infringement.” 

The complainant examined but the one expert, and it would 
therefore appear to be a mistake to say that complainant’s expert in 
his testimony couceded that the deferidant’s planter does not infringe 
the original patent. 

I call attention to the invention shown and described in the orig- 
inal patent, and to the claim therein bearing upon the reissue, with 
a view to showing that the improvement was not restricted to the 
specific combination of said first claim of the original patent, and 
that such combination therein claimed was not all that the inventor 
was entitled to claim. I shall further on call attention to some con- 
siderations why everything else had not been anticipated by others 
and why the reissue is not invalid. 

The original patent describes the invention as follows: 

“ My invention relates to an improvement in corn-planters of the 
class employing a main frame mounted on wheels, which main 
frame is combined with a runner frame in front and so attached to 
the main frame that it may be either a rigid or a yielding planter,’ 
etc. 

“ My improvement consists, first, in the arrangement of a lifting 
hand lever mounted upon a shaft and connected to a foot lever cen- 
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trally pivoted to the main frame, the forward end of which lever is 
hinged to the runner frame, and the several parts being so arranged 
that the runner frame may be controlled by either the hanc 
204. ~lever or foot lever, or both, at the will of the operator, the 
hand lever being combined with detachable fastening devices 
so as to be set in proper position to forma rigid planter, and so that 
the fastening devices can be dispensed with and the hand and foot 
levers used to control the operation of the machine when used as a 
yielding planter. 

“In the accompanying drawings Fig. 3 is a broken plan view, 
partly in section, showing the connection between the hana and foot 
levers,” ete. 

“When the locking devices of the lifting lever Dare brought into 
operation the operator sets the runner frame in any given position 
by means of the lever D, the lock lever holding it rigid, but under 
easy control of the hand, or the foot lever may be used to assist in 
raising or lowering the frame,and the weight of the driver be thrown 
upon the foot lever to force the runner into the ground if necessary.” 

[In view of the invention as thus described and shown by the spec- 
ifications and illustrated by the drawings are the claims in the re- 
issued letters extended bevond the limits of the invention ? 

In the original patent the claim is as follows: “I claim—1. Jn 
a corn planter having the rear main frame mounted on supporting 
wheels, the front runner frame hinged or pivoted to the main frame 
and operated by an elevating and depressing lever pivoted to the 
main frame, having its front end slotted and connected to the run- 
ner frame by a bolt passing through said slot, in combination with 
the shaft d and the lifting hand lever D, rigidly attached to said 
shaft for elevating, depressing, and controlling the runner frame, 
substantially as herein set forth.” 7 

[t will be noticed that this claim omits the combination of a foot 
treadle and a hand lever “so arranged that the runner frame may 
be controlled by either or both at the will of the operator,” and the 
lock lever arrangement by which the front and rear frames of the 
planter are locked together in such a way as to hold the runners 
firmly in or out of the ground when desired or required to form a 

rigid planter. 
205 The combinations which are claimed as new and useful in 

the reissued letters and described and shown:in the original 
patent consist, among other things, of facilities for operating a corn- 
planter in the manner described readily and without delay and so 
that the whole weight of the driver can be instantly thrown onto 
the runners to depress them into the ground by the use of the hands 
and feet and locking them there. Of course, hand levers and foot 
levers are not new, and they have been employed in machinery to 
be operated separately and combined, but the changes made by Run- 
stetler give those practical results which enable a corn-planter to be 
operated in a practical way never before attained, and therefore in a 
new and useful manner. The reissued letters enlarge the claim to 
embrace such new and useful results—nothing more than the pat- 
entee was entitled to claim in the original letters. The third claim 
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in the reissued letters, of a rigid connection of hand and foot levers, 
has novelty only as adding an additional feature to the combination 
specified in the first claim. 

The three claims in question in the reissue are as follows. I omit 
the words in the original claim that are in italic, but which are con- 
tained at the beginning of each of the following: 

sa cla um— 

“i * * The combination of a foot tread!e and a hand 
lever, ad: apted to be used in conjunction or independently, for the 
purpose of elevating or depressing the runners, substantially as 
herein set forth. 

“2. * * * A foot treadle for elevating or depressing the run- 

ner frame in combination with a’ hand lock lever, the foot treadle 

and hand lever adapted to be used in conjunction for forcing and 
locking the runners into the ground or lifting and locking them 
out of ‘the ground, substantially as herein set forth. 

“3. * * * A foot treadle for elevating or depressing the run- 
ner frame, in combination with a hand lever rigidly connected 
therewith, that either hand lever or treadle may be used for forcing 
the runners into the ground or lifting them out of the ground, sub- 

stantially as herein set forth.” 
206 [t will be remembered that it is held by the circuit judge 
that the defendant’s planter infringes the complainant’s reis- 
sued letters, and there can be no doubt of this if the reissue is valid. 

Comparison between the original and reissued patents, the de- 
scription, specifications, and drawings in both being the same, makes 
it apparent, in my Judgment, that there has been no broadening of 
the claim in the latter beyond the invention. 

[f the devices sought to be covered by a reissue are in fact new 
and useful, and if they are shown in the original specifications and 
drawings or model, then the patentee is entitled to secure their ex- 
clusive use by a reissue. Whieeler vs. Reaper Co., 10 Blatehf., 181. 
This rule is recognized by Justice Matthews and Judge Sage in 
Odell vs. Stout, 22 Fed. Rep., 161. 

The inventor is required by the statute to particularly point out 
aud distinctly claim the part, improvement, or combination which 
he claims as his invention or discovery, but the statute also provides 
that whenever a patent is inoperative or invalid by reason of a de- 
fective or insufficient specification, and the error arises by inadvert- 
ence, accident, or mistake, “a new patent for the same invention ” 
may be issued on surrender of the original letters patent. The 
“ specifications” include the statements, descriptions, drawings, and 
models, and claim in the original patent, hence the courts hold that 
the inventor is entitled in his reissued letters to so “ enlarge his claim 
as to make it extend to the limits of his invention,” as shown and 
described in the original patent, and that “enlarging the claim may 
be an,entirely different thing from broadening the invention.” 
Odeli vs. Stout, supra. 

There was no showing in this case as to what proof was before the 
Patent Office on the application for reissued letters except a certified 
copy of the file wrapper. Whether evidence was presented beyond 

15—359 


cf 


114 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 


what is therein shown does not appear. Prima facie the reissue was 
granted upon adequate showing of inadvertence or mistake 
207 ~=in omitting to claim the full invention described and shown 
in the original patent. In my opinion it appears from what 
| have presented of the two patents that the invention is not broad- 
ened in the reissue, but it is simply an enlargement in the first three 
claims to cover his improvements. 

The opinion of the circuit judge, as before stated, is that the claim 
in the original patent ought to be restricted to the specific combina- 
tion therein deseribed, everything else having been anticipated. I 
have attempted to show that upon the face of the patent the claim 
ought not to be thus restricted,and now I will briefly consider whether 
the invention was anticipated by others. Prima facie no part of the 
invention shown and described in the original patent was antici- 
pated or the reissued letters would not have been granted with its 
broadened or enlarged claim. 

A large number of corn-planters and machines were put in evi- 
dence and exhibited at the hearing to show the improvements in 
corn-planters and the devices employed for operating them more 
successfully by means of combined hand levers and foot treadles 
and so as to give the best practical results to the farmer. ‘The 
“ Evans corn drill and planter” was the only one that even tended 
to show that the invention of Runstetler had been anticipated by 
any person; therefore | confine myself to the evidence touching 
that planter. | 

Runstetler’s invention was in November, 1879. Austin C. Evans 
testified, in substance, that in the spring of 1878, at Springfield, O., 
he made, with the assistance of others, in the shop of the Evans 
Manufacturing Co., a corn-planter provided with hand and _ foot 
levers. He was unable to produce the machine, but says, “I can 
produce one similarly constructed,” which is the exhibit~Evans 
corn drill and planter—before referred to. Asked how he was able 
to fix the date of making the corn-planter similar to exhibit, his 
reply is, “ My memory and dates that I have.” But no memorandum 
or other evidence of the date than memory is shown to exist to which 
the witness has had access. His testimony further is that the ma- 

chine he made was never patented and no patent applied for. 
208 [t was a single machine, without a duplicate, never used but 

once, when a farmer borrowed it to plant corn. When it was 
returned to the shop the machine was laid aside, where it remained 
unnoticed until the spring of 1882 and then burned with the shop 
in which it was. 

Evans was engaged with his firm in building corn-planters in 
1878 and the following years up to 1883, but a different planter was 
adopted and manufactured. Evans went into the field where the 
particular machine was being operated by the farmer, Haley, who 
borrowed it, and there observed how it performed, and may be sup- 
posed to have become satisfied whether it was a practical, useful ma- 
chine. ‘The conclusion hearrived at is sufficiently evideaced by the 
fact that it was put aside and abandoned—entirely discarded. 
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Perhaps the preponderance of evidence is that the machine was 
manufactured in the spring of 1878 and used by the farmer that 
season to plant two fields.of corn; but it is, nevertheless, true that 
there is no evidence of the date other than the uncertain and treach- 
erous recollection of witnesses, and there is some evidence tending 
to show a later date; but if it is conceded to have been manufact- 
ured in 1878 did it embrace such devices and combinations of hand 
lever and foot treadle as to anticipate the complainant’s invention? 
[ have said the machine was burned; it could not be produced in 
evidence; but one piece of wrought iron, called a latch, was rescued 
from a pile of scraps, and this latch was slightly changed and fitted 
to another machine made by the Evans Manufacturing Co., which 
machine thus manipulated is the “ Evans corn drill and planter” 
exhibited to represent the burned machine. Witnesses testify that 
this exhibit is constructed similarly to the original planter burned 
in 1882. Evans says his firm manufactured 25 machines for use in 
1S7S similar to the corn-planter that was burned. He says “there 
was no difference” between them and his first machine, made in the 
spring of 1878, “except that the others did not have a hand lever.” 
The evidence amounts to this: The Evans Manufacturing Co. 
made 25 co'a-planters in 1878, one of which was fitted 
209 with hand and foot levers. The one having such attach- 
ments was loaned to a farmer te plant two fields of corn, 
Evans going to see its practical working in the field. It was re- 
turned to the shop and put away, where it remained for years, the 
company going on with the manufacture of corn-planters like Ex- 
hibit “ Evans Planter,” without the combined hand and foot levers. 
Now, it is manifest that the alleged anticipating corn-planter was 
without practical value, as shown by the defendant’s witnesses. If 
Evans’ testimony does not suffice to make out the defense there is 
none in the ease. The truth is the combination in the “ Evans 
corn drill and planter,” as fixed up to represent the anticipating 
machine, like the anticipating machine itself, required so much 
skill to operate the system of levers as to be practically worthless, 
and-‘ought not to be allowed to destroy the claim of a bona fide in- 
ventor. There may be and are points of analogy, probably, but the 
difference between the Evans corn drill and planter, made in the 
spring of 1878, as he claims, and the Runstetler invention, owned 
by complainant, is the difference between failure and success. This 
is shown by the fact that complainant’s invention has been adopted 
by many cther manufacturers and has superseded in the market 
the older forms of corn-planters. The defendant has adopted the 
invention in its infringing machines simply because complainant’s 
invention is practical and usefal. The utility of complainant's in- 
vention is shown by its results, if there was otherwise doubt from 
the evidence, yet when utility is shown to exist in any degree courts 
presume the invention sufficient to support the patent. Smith vs. 
Goodyear Dental Co., 95 U. S., 495. , 
Judge Blodgett, in Brown Manufacturing Co. vs. Deere, 21 Fed. 
Rep., 712, says: “ The fact that not only the defendant in this case, 
but other large manufacturers of cultivators, have at once adopted 
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substantially the same auxiliary lifting devices shown in the com- 
plainant’s patent is evidence of the absolute acceptance of this as a 
practical solution of many of the difficulties which had been en- 
countered in the attempt to use the older device, and is such 
210 achange and improvement as required more thaa mechan- 
ical skill, and brings this device fairly within the domain of 
the patent law.’ 
Here, in the case at bar, is an old piece of wrought iron fitted to 
an old corn-planter, and the testimony of witnesses from memory, _— 
going back six years, as to the identity of such corn-planter, in its 
system and combination of levers and their mode of operation, 
offered to defeat a practical invention. A reliable and valuable 
device should not be lost to its owner in that way. The defendant's 
evidence lies too much in the “hazy and treacherous memory of 
those who long ago saw a machine, and now, looking upon one to 
represent that, when asked if tle one is substantially the other, 
answer “ yes.” 
Be lieving, for the reasons stated, that the Evans machine did not 
anticipate the complainant’s invention, and that the latter is both 
new and usefui and is invention, and that the reissue claims no 
more than the invention shown and described in the original pat- 
ent, the complainant is, in my opinion, entitled to a decree perpetu- 
ally enjoining the defendant from manufacturing the infringing 
machine and for an accounting. 
) S. L. WITHEY, 
District Judge. a a 
Filed Feb’y 7, 1885. 


H. M. HINSDILL, C lerk. 
21] Orders. 


THE UNITED STATES OF AMERICA, } 
7  . te" ; ee > 88: 
VW estern District oO} Mich gan Southe rh Division, } 


LU. S. Court. 


At a session of a circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 19 day of February, in the year of our Lord 
one thousand eight hundred and eighty-five, and of the Independence 
of the United States of America the one hundred and ninth—pres- ! 
ent,the Honorable Solomon L. Withey, district judge—among the 
proceedings then and there bad were the following, to wit: 


THe FARMERS’ FRIEND MANUFACTURING Com- 
PANY 
VS. 
THE CHALLENGE CoRN-PLANTER Co. 


In Equity. No. 789. 


This cause coming on to be heard upon the pleadings and proofs 
and arguments of counsel, and the court, being fully advised, doth 
find that the equities are with the defendants, and it is ordered, ad- 
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judged, and decreed that the temporary injunction heretofore granted 


in this cause be, and the same is hereby, dissolved and the bill of 
complaint dismissed, and that the defendants do recover their costs, 
to be taxed. 

Approved. 


(Signed) JNO. BAXTER. 


212 In the Cireuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


Tue Farmers’ Frienp Manur’eG Co., Complainant, 
Us: 3 


Toe CHALLENGE CorN-PLANTER Co., Defendant. 
) 


‘To the honorable the judges of the circuit court of the United States 
for the western district of Michigan, southern division: 

The petition of the Farmers’ Friend Manufacturing Co., the above- 
named complainant, showeth— 

First. That on or about the first day of March, 1884, it filed its 
bill of complaint against the above-named defendant, alleging, 
among other things, that one Michael Runstetler was the original 
and first inventor of certain improvements in corn-planters, for 
which letters patent of the United States had been issued August 
10, 1880, and that upon due surrender thereof reissue letters patent 
No. 10155 had been issued to your petitioner July 11, 1882, as as- 
signee of said Runstetler, and of which your petitioner was the sole 
owner, and that the first three claims thereof had been infringed by 

the defendant. 

213 Second. That the defendant appeared and answered. 

Third. That on or about the 29th day of March, 1884, the 
cause came on to be heard before his honor Judge Withey upon a 
motion for a preliminary injunction, and was argued by counsel for 
both parties, and his honor, by an opinion filed, found said invention 
to be novel and useful and said reissue valid, and by an order al- 
lowed the injunction as prayed. 

Fourth. That on or about the — day of June, 1884, said cause 
came on for hearing before his honor Judge Withey upon a motion 
to dissolve said injunction, and was argued by counsel for both 
parties, and his honor, by an opinion filed and an order made, con- 
firmed his former decision as to the novelty of such invention and 
the validity of such reissue, and refused to dissolve said injunction. 

Fifth. That issue was joined and testimony taken on behalf of 
both parties. | 

Sixth. That on or about the 18th day of November last said cause 
came on for final hearing, upon pleadings and proofs, before their 
honors Judges Baxter and Withey, and was argued by counsel for 
the respective parties. 

Seventh. That on about the 12th day of January, 1885, his honor 
Judge Baxter filed his opinion in said cause, in which it is found 
that said defendant’s corn-planter is an infringement of said reissued 
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letters patent, but the said opinion also holds that said reissue is 
not valid, for the reason that the first three claims thereof are an 
expansion of the first claim in the original letters patent No. 
231,104. 
And your petitioner respectfully submits that under the rule 
214 ~—s off law, as stated in decisions of several circuit courts before the 
date of said hearing, said Runstetler and your petitioner 
had a right, by reissue, to enlarge the scope of the claims within the 
limits of the invention; and your petitioner shows that since said 
hearing the supreme court, by an opinion delivered December 1, 
1884, in Mahn vs. Harwood, have discussed the rights of patentees 
to enlarge their claim of invention by reissue, wherein it is held 
that such may be done under certain circumstances shown to exist 
in this case. 

Eighth. That the statement of the invention in the specification 
of said original patent is in the words following : 

“ My invention relates to an improvement in corn-planters of the 
class employing a main frame mounted on wheels, which main 
frame is combined with a runner frame in front and so attached to 
the ‘main frame that it may be either a rigid or yielding planter, and 
also employing cone gears and driving chains to actuate the drop- 
ping mechanism for planting and adapted to be used either asa 
rigid or yielding planter. 

‘My improvement consists, first, in the arrangement of a lifting 
hand lever mounted upon a shaft and connected to the foot lever 
centrally pivoted to the main frame, the forward end of which lever 
is hinged to the runner frame, and the several parts being so ar- 
ranged that the runner frame may be controlled by either the hand 
lever or foot lever, or both, at the will of the operator, the hand lever. 
being combined with detachable fastening devices, so as to be set in 

proper position to form a rigid planter, and so that the fasten- 
215 ing devices can be dispensed with and the hand and foot 
levers used to control the operation of the machine when 
used as a yielding planter. 
K * *K KK K * 

“ When it is desired to operate the machine as a yielding planter 
the locking device D is thrown out of connection with the segment 
plate and secured by a hasp, D, the hand and foot levers then being 
free to vibrate with the runner frame and under control of the op- 
erator. When the locking devices of the lifting lever D are brought 
into operation the operator sets the runner frame in any given po- 
sition by means of lever D, the lock lever holding it rigid, but under 

asy control of the band; or the foot lever may be used to assist in 
raising or lowering the frame, and the weight of the driver may be 
thrown upon the foot lever to force the runners into the ground, if 
necessary. 

That the first claim of said original patent is in the words follow- 
ing : 

“Tel aim— 

“1. In a corn-pl: inter having the rear main frame mounted on 
supporting wheels, the front runner frame hinged or pivoted to the 
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main frame and operated by an elevating and depressing lever 
pivoted to the main frame, having its front end slotted and con- 
nected to the runner frame by a bolt passing through said slot, in 
combination with the shaft d and the lifting hand lever D, rigidly 
attached to said shaft, for elevating, depressing, and controlling the 
runner frame, substantially as herein set forth.” 
216 And your petitioner shows that said reissue was duly ap- 
plied for and within a reasonable time and was issued before 
the said defendant commenced the manufacture of corn-planters ; 
that the drawings in said reissued patent No. 10155 are identically 
the same as In said original patent; that the specification and de- 
scription of said invention are, with the exception of a few slight 
verbal and immaterial changes, the same as in said original, but 
that the three first claims in said reissue patent, which are alleged 
herein to be infringed by said defendant, are in the following lan- 
guage: 

“1. Ina corn-planter having the rear main frame mounted on 
supporting wheels and the front runner frame hinged or pivoted to 
the main frame, the combination of a foot treadle and a hand lever 
adapted to be used in conjunction or independently for the purpose of 
elevating or depressing the runners,substantially as herein set forth. 

“2. In a corn-planter having the rear main frame mounted on 
supporting wheels and the front runner frame hinged or pivoted to 
the main frame, a foot treadle for elevating or depressing the runner 
frame, in combination with a hand lock lever, the foot treadle and 
hand lever adapted to be used in conjunction for forcing and locking 
the runners Into the ground or lifting and locking them out of the 
ground, substantially as herein set forth. 

“3. Ina corn-planter having the rear main frame mounted on sup- 
porting wheels and the front runner frame hinged or pivoted to the 

main frame, a foot treadle for elevating or depressing the 
217 ~=runner frame,in combination with a hand lever rigidly con- 

nected therewith, that either hand lever or treadle may be 
used for forcing the runners into the ground or lifting them out of 
the ground, substantially as herein set forth.” 

Ninth. And your petitioner further shows that said opinion of his 
honor Judge Baxter finds that said first claim of said original 
patent “ ought, in view as well of its own terms as of the correspond- 
ence relating thereto, which passed between the office and the in- 
ventor’s solicitors, shown by the file wrapper, to be restricted to the 
specific combination therein described. This was all to which 
the inventor was entitled, everything else having been anticipated 
by others. ‘:hus construed, the defendant’s planter is not an in- 
fringement of the original patent. This was conceded by the com- 
plainant’s expert in his testimony and by counsel in the argument 
of the cause.” 

And your petitioner shows that said finding is erroneous, and that 
not only was no such concession made by such expert or by counsel 
on the argument, but, on the contrary, said expert testified (com- 
plainant’s printed record, p. 18): 

“64 X Q. I now show you letters patent No. 231,104, being the 
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original of reissue 10155, and ask you whether you find any claim 
in said original which would be infringed by Exhibit ‘Challenge 
Rotary Drop.’ 

“A. Lam not a court to decide questions of infringement, but, as 
an expert merely, [ would say that the question of whether ‘ Challenge 
rotary drop’ infringed the first claim of the patent 231,104 would 

depend upon the construction which a court might give to the 
218 words in that claim as follows: ‘ Having its front end slotted 

and connected to the runner frame by a bolt passing through 
said slot... My own construction of it would be such that I would 
consider it an infringement.” 

And counsel in their argument strenuously contended that de- 
fendant’s said corn-planter was an infringement of said original 
patent; and your petitioner alleges that inasmuch as said reissue In 
nowise enlarges the scope of said invention, but only enlarges the 
claims in said original patent “so us to make them extend to the 
limits of the invention,” that said reissue is valid, and your peti- 
tioner verily believes that the opinion of his honor Judge Baxter 
would not have held otherwise but for the fact that he fell into 


error as to the testimony of the complainant’s said expert and the 


position of counsel on the argument of said cause as afuresaid. 
Tenth. That on or about the 7th day of February, 1885, his honor 
Judge Withey filed his dissenting opinion herein, in which he finds 
as questions of fact that neither said expert nor counsel conceded 
that defendant’s machine was not an infringement of the first claim 
of said original patent; that everything else except the specific com- 
bination of said first claim of the original patent had not been an- 
ticipated by others, and finds as matters of law that said invention 
was not restricted to the specific combination of said first claim of 
the original patent, and that such combination therein claimed was 
not all that the inventor was entitled to claim, and that said reissue 
was valid. 
Eleventh. And your petitioner further shows that at the 
219 ~ihearing of said cause a large number of corn-planters and 
patents were introduced in evidence to show the improve- 
ments in corn-planters and the devices employed in operating them 
more successfully by means of combined hand levers and foot 
treadles, but the only exhibit which was regarded by the court as 
tending in any degree to show an anticipation of the invention by 
said Runstetler, as your petitioner verily believes, and as appears 
from the dissenting opinion of the district judge, was the Defend- 
ant’s Exhibit “Evans Corn Drill and Planter;” that the said ex- 
hibit was not pretended by the said defendant —, and was not in 
fact, a practical working machine, but lad been constructed, for the 
purposes of this case, to represent a machine which it was claimed 
had once existed. Defendant’s witness, Austin C. Evans, who con- 
structed said machine and exhibit, on page 134 of the defendant’s 
printed record, testifies as follows on cross-examination : 
“56 X Q. The Exhibit ‘the Evans Corn Drill and Planter’ has 
been constructed specially to illustrate the original, which was de- 
stroyed, has it not? 
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“A. It has—except one part.” 

The one part referred to by the witness is shown by his other tes- 
timony to be a small piece of iron, which he calls a latch and which 
was found shortly before the witness testified in a pile of scrap iron; 
that the machine which the said exhibit was intended to represent 
was stated by the defendant’s witnesses to have been constructed 
in the spring of 1878; that it was used for planting corn upon one 

occasion, and one only, during the spring, after which it was 
220 returned to the shops of its manufacturers at Springfield, 

Ohio, and was cast aside and never used a second time; that 
the factory in which said machine was was destroyed by fire in 
1882, and said machine, with the exception of the wrought-iron 
latch aforesaid, was destroyed at that time; that the exhibit used in 
this case was manufactured for the purpose of representing the ma- 
chine thus destoyed in 1882, and was so stated by defendant’s wit- 
nesses ; that the entire testimony relating to said exhibit rested in 
the recollection of the witnesses only, and related to matters which 
had transpired fully six years prior tothe time of testifying. It was 
a single machine and without a duplicate and was, as your your pe- 
titioner verily believes, nothing more than an abandoned experi- 
ment, if it was even that, and the undisputed testimony in the case 


says, on information and belief, that the said machine represented by 
the Exhibit “ Evans Corn Drill and Planter” constitutes what is re- 
ferred to by his honor Judge Baxter in his said opinion as antici- 
pating the invention of said Runstetler, and was the only evidence 
shown upon the hearing of said cause which addressed itself to the 
judges as tending in any degree to show an anticipation of said in- 
vention; that the said exhibit could not be operated successfully at 
the said hearing, and the difference between it and complainant’s 
corn-planter is well stated in said dissenting opinion to be the dif- 
ference between failure and success. And your petitioner respect- 
fully submits that a valuable invention, such as is shown in said re- 

issue letters patent, should not be invalidated or destroyed 
220$ by an abandoned experiment, which rests only in the hazy 

and uncertain recollection of witnesses and is not supported 
by any memorandum or certain evidence. 

Twelfth. And your petitioner shows unto your honors that the 
said invention is very useful and of the greatest utility, as appears 
by the proofs in this cause ; that your petitioner has expended large 
sums of money, amounting to many thousands of dollars, for build- 
ings, machinery, and materials to supply the demand for said in- 
vention, and is now prepared to do soand has made many contracts 
for the delivery of machines for the coming season, but since the 
publication of the decision of his honor Judge Baxter other manu- 
facturers are offering to make and sell said invention, and, in con- 
sequence, some of your petitioner’s orders and contracts have already 
been revoked; that if your petitioner is compelled to await the cor- 
rection of the errors herein set forth by an appeal to the Supreme 
Court of the United States a final decision herein by said Supreme 
Court cannot be had, as your petitioner is advised and believes, be- 

16—359 
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fore 1888; that pending said appeal all manufacturers will be at 
liberty to use the device described and claimed in said reissue 
patent, and that, owing to the great popularity of the improve- 
ment, very many persons will engage in the manufacture thereof, 
and that thereby your petitioner will be subjected to unfair compe- 
tition, iis business will be ruined, and the investments aforesaid will 
be either rendered entirely valueless or, at least, greatly depreciated 
in value; and if said Supreme Court should, as your petitioner 

verily believes it would, pronounce said reissue valid the 
220} infringement of petitioner’s rights therein will have become 

so general and widespread tliat it will then be utterly impos- 
sible for your petitioner to check the same or to recover the damages 
it will have suffered thereby, and all rights secured by said reissue 
will be utterly and forever lost to your petitioner. 

Wherefore your. petitioner, conceiving that this cause and the 
matters above mentioned are proper to be reheard before your 
honors, humbly prays that the said cause may be reheard, and that 
a decree finding the validity of said reissue and making perpetual 


_ the injunction against the defendant may be granted; and for such 


other orders and findings as to your honors may seem: meet and the 
circumstances of the case may require; and your petitioner will ever 
pray, ete. 
FARMERS’ FRIEND MANUFACT- 
URING CO., 
By E. W. WITHEY, 
Its Agent and Solicitor. 
WOOD & BOYD anp 
EDWARD W. WITHEY, 


Solicitors and of Counsel for Petitioner. 


221 Unitrep Srates oF AMERICA, a 
Western District of Michigan, Southern Division, | ° 


On this 23d day of February, A. D. 1885, personally appeared be- 
fore me Edward W. Withey, to me known to be the person who sub- 
scribed the foregoing petition, and who, having been by me first 
duly sworn, did depose and say that he is one of the solicitors for 
said complainant, and signed said petition for it and in its behalf 
and is authorized so to do; that said petition is true of his own 
knowledge, save as to the matters which are therein stated to be on 
information and belief, and as to those matters he believes it to be 
true. 

WILLARD F. KEENEY, 
Notary Public in and for Kent County, 
in said District and Division. 


[Endorsed :] Petition for rehearing. Filed Feb’y 24, 1885. H. 
M. Hinsdill, clerk. Refiled March 4, 1885. John McQuewan, dep. 
clerk. 
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229 Orders. 


Tue Unitrep States or AMERICA, v. 
Western District of Michigan, Southern Division, { * 


U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the eity 
of Grand Rapids, on the 2 day of March, in the year of our Lord one 
thousand eight hundred and eighty- five, and of the Independence 
of the United States of America the one hundred and ninth—present, 
the Honorabie Solomon L. Withey, district judge—among the pro- 
ceedings then and there had were the following, to wit: 


plainant, 
Us. 
THe CHALLENGE CorN-PLANTER Company, Defendant. } 


THe Farmers’ Frienp MANUFACTURING Company, Com- ) 
a — 
> No. 789. 


This cause came on to be heard upon the complainant’s petition 
for a rehearing, counsel for the respective parties being present, and 
it appearing that a proper consideration of said petition involves a 
hearing on all the merits of said cause the same as a rehearing, and 
it being requested by counsel that said petition be heard before the 
presiding justice of this court and one or both of the other judges, 
and it being considered inexpedient to hear and determine the mat- 
ter of said petition at the present term of said court, it is ordered 
that the final decree heretofore entered herein be vacated and set 
aside, and that said cause be continued until the next term of said 
court without prejudice to the right of either party to apply to the 
court for such proceedings in said cause as counsel may advise. 


923 Orders. 


‘Tue Unrrep STATES OF AMERICA, ‘i 
Western District of Michigan, Southern Division, } ss 


U. S. Court. 


At a session of the cireuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 3 day of March, in the year of our Lord one 
thousand eight hundred and eighty-five, and of the Independence 
of the United States of America the one hundred and ninth—present, 
the Honorable Solomon L. Withey, district judge—among the pro- 
ceedings then and there had were ‘the following, to wit: 


FARMERS’ FRIEND MANUFACTURING COMPANY, Com- | 
— \ No. 789. 
Tue CHALLENGE Corn-PLANTER Company, Defendant. | 


In this cause, the final decree entered herein having been vacated 
and set aside, in order that the petition for rehearing filed by said 
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complainant herein may be heard and determined at the present 
term of said court,and counsel for the respective parties being pres- 
ent, on motion of Edward Taggart, Esq., one of the solicitors for said 
defendant, it is ordered that the said final decree be now re-entered 
as of this date without prejudice to the rights of said complainant 
to file its petition for rehearing, and, on motion of Edward W. Withey, 
one of the solicitors for said complainant, it is ordered that said 
complainant have the right to file its petition for a rehearing of said 
cause or to refile the petition already filed herein at its election. 


224 | Orders. 


THe UNITED STATES OF AMERICA, } 


. . , . — ’ nr 8§ 
Western District of Michigan, Southern Division, § 
U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
-of Grand Rapids, on the 3 day of March, in the year of our Lord 
one thousand eight hundred and eighty-five, and of the Independ- 
ence of the United States of America the one hundred and ninth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


FARMERS FRIEND MANUFACTURING COMPANY, ~~ 

jlainant “ee 
I mea -No. 789. 
THE CHALLENGE CorN-PLANTER Co., Defendant. } 


This cause came on to be heard upon the pleadings and proofs 
and arguments of counsel, and the court, being fully advised, doth 
find that the equities are with the defendants, and it is ordered, ad- 
judged, and decreed that the temporary injunction heretofore granted 
in this cause be, and the same is hereby, dissolved and the bill of 
complaint dismissed, and that the defendants do recover their costs, 
to be taxed. 


Approved. 
(Signed) JNO. BAXTER. 
225 Orders. 
THe UNITED States OF AMERICA, 


. . . . . y 2s > $$ 
Western District of Michigan, Southern Division, | 
U.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids, on the 4 day of June, in the year of our Lord one 
thousand eight hundred and eighty-five, and of the Independence 
of the United States of America the one hundred and ninth—pres- 
ent, the Honorable Stanley Matthews, associate justice Supreme 
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Court—among the proceedings then and there had were the follow- 
Ing, to wit: 


THE FARMERS’ FRIEND MANUFACTURING ra ace cece 
ainant o - 
’ - No. 789. 


Us. 
THE CHALLENGE CorRN-PLANTER CoMPANY, Defendant. 


The petition for a rehearing of said cause, on file herein, came on 
to be heard, and it appearing that the allowance of the prayer of 
said petition involves a rehearing of said cause upon its merits and 
a review of the decision of the circuit judge heretofore made herein, 
both upon questions of law and of fact, and it being deemed inad- 
visable to rehear said cause upon its merits and to review said de- 
cision, the prayer of said petition is therefore denied. 

The said complainant, by its solicitors, prays an appeal from the 
final decree heretofore entered herein to the Supreme Court of the 
United States, which is allowed, and the penalty of its bond is fixed 
at one thousand dollars. 


226 UNITED STATES OF AMERICA: , 


The Cireuit Court of the United States for the Sixth Cireuit and 
Western District of Michigan. In Equity. 


THe Farmers’ FRIEND MANUFACTURING CompPpANy, Complainant, 
Us. 
Tue CHALLENGE Corn-PLANTER Company, Defendant. 


Know all men .by these presents that we, The Farmers’ Friend 
Manufacturing Company, a corporation organized under the laws 
of the State of Ohio and doing business at Dayton, Ohio, the com- 
plainant above named, as principal, and Frank E. Brown and John 
Sehler, both of Grand Rapids, Michigan, in said district and di- 
vision, as sureties, are held and tirmly bound unto The Challenge 
Corn-Planter Company, a corporation organized under the laws of 
Michigan, the defendant above named, in the penal sum of one 
thousand ' dollars ($1,000.00), lawful money of the United States of 
America; for the payment of which we bind ourselves, our and 
each of our heirs, executors, administrators, successors, and assigns, 

jointly and severally, firmly by these presents. 
227 Sealed with our seals. Dated the 17th day of June, 1886. 
The condition of the foregoing obligation is such that 
whereas a final decree was rendered in said cause by said court on 
the 19th day of February, A. D. 1885, and re-entered therein on the 
3rd day of March, 1885, dismissing said complainant’s bill of com- 
plaint. with costs to said defendant ; 

And whereas said complainant, considering itself aggrieved 

thereby, has heretofore prayed an appeal from said decree to the 


Cn ee Nae ee | a oe 


mn Ms ale EE BEE EE ta ln ie, Tne 


i 
5 
: 
3 


126 THE FARMERS FRIEND MANUFACTURING CO. VS. 


Supreme Court of the United States, which was heretofore and on 
the 4th day of June, 1885, duly allowed : 

Now, therefore, if the said complainant shall duly prosecute its 
said appeal with effect and, moreover, pay the amount of costs and 
damages rendered and to be rendered in case the said decree shall 
be affirmed, then the foregoing obligation shall be null and void ; 


otherwise to remain in full force and virtue. 
FARMERS’ FRIEND M’F’G CO., 


By B. KUHNS, Pres. SEAL. 
FRANK E. BROWN. - ISEAL. 
JOHN SEHLER. SEAL. 


Attest: V. P. VAN HORNE, Sec’y. 


228 UniTep SraTeEs oF AMERICA, as 
Western District of Michigan, § ~ 


Before me, on this 20th day of June, 1885, personally appeared 
John Sehler, one of the sureties in the annexed bond, who made oath 
, that he is worth the sum of one thousand dollars in property not 
exempt from execution over and above his just debts and liabilities. 
[SEAL. | JOHN McQUEWAN, 
Deputy Clerk U. 8S. Circuit Court, West. Dist. of Mich. 


Unitep STaTes OF AMERICA, 
Western District of Michigan, | 


P ss . 


Before me, on this 27th day of June, 1885, personally appeared 
Frank E. Brown, one of the sureties in the annexed bond, who made 
oath that he is worth the sum of one thousand dollars in property 
not exempt from execution over and above his just debts and lia- 
bilities. 
[ SEAL. ] JOHN McQUEWAN 
Deputy Clerk U. S. Circuit Court, West. Dist. of Mich. 


I hereby approve of the foregoing bond. 
L. WITHEY, 
Dist. Judge 


[Endorsed :] U. 8S. circuit court, west. dist. Mich., so. div. In 
equity. Farmers’ Friend M’f’g Co., complainant, vs. Challenge Corn- 
Planter Co., defendant. Supersedeas bond. Filed June 27, 1885. 


H. M. Hinsdill, clerk. 


229 United States Circuit Court, Western District of Michigan, 
8S. D. In Equity. 
THE Farmers’ Frienp M’r’a Co. 
vs. 789. 
THE CHALLENGE CoRN-PLANTER Co. 
It is agreed that the annexed printed testimony shall be consid- 
ered a true copy of the original on file, and the clerk is requested to 
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certify the same, together with the annexed file wrappers and copies 
of patents, to the Supreme Court as a part of the transcript. 
June 15, 1885. 
WOOD & BOYD, 
Solicitors for Compl't. 
STEM & PECK, 
Solicitors for Defendant. 


230 Stipulation. 


United States Circuit Court, Western District of Michigan, Southern 
Division. In Equity. 


THe Farmers’ Frienp M’r’a Co. 
Us. 
THe CHALLENGE CORN-PLANTER Co. 


For the purpose of saving expense, it is hereby stipulated by and 
between the parties to this cause as follows: : 

1. That the corn-planter marked “Complainant’s Exhibit Chal- 
lenge Rotary Drop” was made and sold by the defendant at Grand 
Haven, in said district, and correctly represents other planters made 
and sold by it in the usual course of business between the date of 
the reissued letters patent sued on and the filing of the bill herein. 

2. That any notary public or other duly authorized officer for the 
taking of testimcny may act as special examiner for the taking of 
proofs herein, and that the testimony shall be taken by question and 
answer. 

Dated June 20, 188-4. 

WOOD & BOYD, 
Solicitors for Complainant. 
EDWARD TAGGART, 
Defendant's Solicitor. 


Examination of witnesses on behalf of the complainant, under the 
67th rule, in equity, as amended, pursuant to the annexed notice 
and stipulation. 


231 Present: Edward Boyd, for the complainant, and Arthur 
Stem, for the respondent. 
By request of parties, it is ordered that the depositions be taken 
by question and answer. 


William B. Richards. 


Wittram B. RicHarps, a witness produced on behalf of the com- 
plainant, being first duly sworn, deposeth and saith, in answer to 
interrogatories propounded to him by Epwarp Boyp, Esq., of coun- 
sel for the complainant, as follows : 

1 Q. State your name, age, residence, and occupation. 

A. My name is W. B. Richards; age, 54; residence, Galesburg, 
Illinois; my occupation is solicitor of patents and expert in patent 
cases, 
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2 Q. What have been your opportunities of becoming familiar 
with and understanding patents for corn-planters ? 

A. In the course of my business I have prepared a great many 
applications for corn-planter patents and for reissues of various corn- 
planter patents. I have frequently made examinations of the vari- 
ous patents for corn-planters, and prior to the fire in the Patent Office 
have several times examined all the models of corn-planters in that 
office. I have been called on by various manufacturers to prepare 
opinions in reference to numerous corn-planter patents, and as to 
the state of the art in connection with such patents, to be used in 
suits in court and for various other purposes. I have conducted 
several interference cases in connection with corn-planter patents 
and applications therefor, and have acted as expert in United States 
courts 1n several patent cases. 

3 Q. What have been your opportunities for becoming familiar 
with corn-planter machines”? 

A. For many years I have paid particular attention to all classes 
of corn-planter machinery. I have been in several factories and 
seen the various operations in making them. I have seen. 
and examined a great many of them at State and county 
fairs and on sale in many places. I have had occasion to 
examine a great many different planters in preparing opinions and 
in acting as expert in different cases,and have seen various planters 
operate in the field, and also operated them myself. My office is 
across the street from one of the most extensive corn-planter manu- 
factories in the world, in which I have had occasion to frequently 
very critically examine various corn-planters manufactured by other 
parties and obtained by that manufactory for various purposes. 


i c) 
kt) heb 


(Counsel for complainant here offers in evidence reissue letters 
patent No. 10155, dated July 11, 1882, and issued to the complain - 
ant, as the assignee of Michael Runstetler, as a reissue of letters pat- 
ent dated August 10, 1880.) 


4. Have you examined said reissue letters patent No. 10155; 
and, if so, do you understand the principle of construction and 
mode of operation of the invention as therein shown, described, and 
claimed. 

A. I have examined the reissue patent referred to in the question, 
and believe I understand its principle of construction and mode of 
operation. 

o Q. Have you examined the defendant’s corn-planter, marked 
“Complainant’s Exhibit Challenge Rotary Drop ;” and, if so, do you 
understand its principle of construction and mode of operation ? 

A. I have examined the exhibit referred to in the question, and 
believe I understand its principle of construction and mode of op- 
eration. 

6 Q. Please institute a comparison between the improvement 
specified in the first claim of said reissue and the defendant’s said 
planter and state how they agree or differ, and give your reasons for 
any opinion you may express. 
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A. In order that the comparison which I may make between the 

invention recited and claimed in the first claim of the reissue 

10155 and the Exhibit Challenge Rotary Drop may not be 

233 misunderstood, I will first state what | consider the invention 

to be which is recited and claimed in said first claim of the 
reissue. 

As stated in the claim, the invention therein recited has reference 
to a combination of parts to be used in a corn-planter of that class 
in which a rear main frame mounted on supporting wheels is hinged 
to a front runner frame. The combination recited in the claim ts a 
foot treadle, which may be used and operated by the feet of the op- 
erator for the purpose of elevating the runners, and also for the pur- 
pose of depressing the runners to force them into the ground, and a 
“ hand-lever adapted also to raise or elevate the runners when de- 
sired, and further adapted to force them into the ground or depress 
them, the adaptation of these parts further being such that the 
operator may use the hand lever and foot lever in conjunction, and 
thereby use the force derived from both his hands and feet both to 
force the runners into the ground when desired and to elevate them 
when desired or required; or when less force is required the operator 
may both elevate and depress the runners with his feet alone, acting 
on the foot lever or with the hand lever alone, moving it by means 
of his hands. As shown and described in said reissue, the hand and 
foot levers are made to act in “ conjunction,” as recited in this first 
claim, by means of being connected with each other, and having one 
and the same conneetion te the forward frame. 

In the Exhibit “Complainant’s Exhibit Challenge Rotary Drop ” 
[ find the same class of corn-planter shown and described as in this 
reissue patent and recited in the first claim thereof. I also find both 
a hand lever and a foot lever connected with each other and con- 
nected by one and the same connection to the forward frame, and 
adapted to act together in such manner that the operator may use 
the foot lever to raise and elevate and also to depress the runners, 
and may use the hand lever for the same purpose, and, when de- 
sired or necessary, may use both of said levers in conjunction to 

both raise and depress the runners of the planter. In fact, I 
234 find in this exhibit every element or part recited in the first 

claim of the reissue patent 10155, and the elements or parts 
of the exhibit are combined in such manner that each element or 
part performs the same function as recited in the first claim of this 
reissue, and the elements or parts of the exhibit in combination also 
perform the same function in substantially the same manner as they 
do in combination, as recited in said first claim. 

7 Q. Please make a similar comparison between the invention re- 
cited and claimed in the second claim of said reissue and said Ex- 
hibit * Complainant’s Exhibit Challenge Rotary Drop.” 

A. For reasons given in the first paragraph in last answer, | will 
state what I consider to be the subject-matter of the second claim of 
the reissue 10155. Briefly stated, the second claim is for a combina- 
tion of the same parts as the first claim, with the introduction of the 
further feature or part in the second claim of a lock, by means of 

17—399 
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which the hand lever may be locked to the main frame of the 
planter and thereby held in such manner as to hold both the hand 
lever and the foot lever, and thereby lock the front and the rear 
frames of the planter to each other and prevent any vertical flexure 
between them, so that the additional function may arise of holding 
the runners firmly in the ground when desired or required and of 
lifting and locking the runners out of the ground when desired or 
required. 

In the exhibit referred to in the question a lock is used in con- 
nection with the hand lever, which is the same kind of a lock, oper- 
ates in the same manne! r, and performs the same functions In com- 
bination with the foot and hand levers and the other parts of the 
planter as does the lock recited in the second claim of the reissue 
10155; hence I find in the exhibit all the elements recited in the 
first claim of this reissue, and, further, also recited in the second 
claim thereof, and also find the additional element recited in the 

second claim of the reissue, and further find each and all the 
235 elements, including the additional element of the lock, 
adapted to perform the same functions, severally and in com- 
bination, in the exhibit as recited in the second claim of the reissue. 

8 Q. Please make a comparison between the invention specified 
in the third claim of said reissue and said Exhibit “ Complainant’s 
Exhibit Challenge Rotary Drop” and state the points of resemblance 
or difference which you find, giving your reasons for such opinion 
as you may express. 

A. For the reasons stated in the first part of my answer to ques- 


tion 6, I will state what I consider to be the subject-matter of the 


third claim of the reissue 10155. ‘The same elements are recited in 
this third claim as recited in the first claim, and their combination 
is the same in the third claim as in the first claim; the elements or 
parts recited in the third claim perform the same functions, separ- 
ately and in combination, as performed by the same elements or 
parts, separately and in combination, in the first claim. In the 
third claim a special feature is recited which is not found in the first 
claim—that is, that the hand and foot lever are rigidly connected 
with each other. 

In the exhibit referred to in the question I find all of .these ele- 
ments arranged to operate separately and in combination in the 
same manner and for the same purpose as in the third claim of the 
reissue 10155. I further find in the exhibit the means for connect- 
ing the hand and foot levers rigidly to each other, when in opera- 
tion, in such manner as to cause them to act together in precisely 
the same manner as thev are caused to act together by their rigid 
connection recited in this third claim. This difference in the man- 
ner or method of producing rigidity between the hand and foot 
levers in the exhibit from the manner of producing rigidity between 
them, as shown and described in the reissue, does not affect their 
operations or functions in the least, in so far as they are recited in 

the third claim, and as no specific method is recited in the 
236 claim for producing the rigid connection between the hand and 
foot lever, 1 do not construe the claim as limited in the least 
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to any specific method or means of producing that rigid connection 
between said levers; hence I find the same combination of levers 
with the same special rigid connection in the exhibit as recited and 
claimed in this third claim, having the same functions arising from 
the rigid connection of the levers in the exhibit as in said claim. 


(Counsel for complainant herein states on the record that no de- 
cree will be asked on any of the claims of the reissue except the first 
three.) 


Cross-examination : 


10 X Q. Were you not retained by the Deere & Mansur Consists 
or some one representing them, to testify.as an expert in the case 
brought by these same complainants against the Wait Manufact- 
uring Company ? 

A. No, sir. 

11 X Q. Did not Mr. Atkinson communicate with you in relation 
to that e: ise ? 

A. It may be possible that he has mentioned the case to me, but 
neither he nor any member of the firm of Deere & Mansur Com- 
pany, either by letter or any other manner, ever said anything to 
me in reference to testifying as an expert in that case that I now 
have recollection of. 

12 X Q. Was there anything said to you about any other case in 
which the reissue here sued on was involved ? 

A. Yes, sir; there was. I was retained ina suit under the re- 
issue against Deere & Mansur Company. 

> X Q. Did you give them a verbal or written opinion on the 
reissue here sued on? 

I never gave them a written opinion nor a verbal opinion un- 
less the fact that I advised them that they had better compromise 
the matter could be construed as an opinion. 

14 X Q. When did you give them that advice ? 
237 A. Immediately after I had first seen all their defenses ; 
some time last winter; I think it was in January last. 

15 XQ. Did you advise them to settle on any terms upon the 
ground that thev were likely to be defeated in a trial, or because 
special inducements were offered that made a settlement more de- 
sirable than a contest ? 

A. I did not know at the time and do not know yet what induce- 
ments were offered them. I thought at the time they ran a great 
risk of being defeated in the suit, and I think that is the substance 
of the advice that I gave them. 

16 X Q. This advice was given in Chicago, was it not? 

A. It was. 

17 X Q. On the oceasion of a meeting of the defendants and com- 
plainants for the purpose of discussing the question of a compro- 
mise, was it not? 

A. I was there mainly for the purpose of taking depositions in an 
interference proceeding between the McCormick Harvesting Ma- 
chine Company and the Minneapolis Harvester Works, and my rec- 
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ollection is now that Mr. J. R. Bennett, of New York, had writte 
me that he would be there at that time, and desired to consult m 
in the ease referred to and some other cases, and that Deere & Mansu 
would at that time have several corn-planters there for me to ex 
amine. I don’t remember that he stated to me the parties woul 
meet there for the purpose of a compromise, or that any one else s 
informed me. I havean indistinct recollection, however, that ther 
was an intimation of something to that effect in some of his letter: 

18 X Q. Parties did meet there and did compromise the case, di 
they not? 

A. They did meet there, and it is my understanding that the 
compromised at that time. 

19 X Q. There was at that time pending a suit brought by Deer 

& Mansur Co. against the Farmers’ Friend M’t’g Company o: 
238 the Atkinson patent, which was compromised at the sam 

time and was one of the elements in the settlement or com 
promise, was it not? 7 

A. I was not retained in that suit and I know nothing about i 
but I believe I have heard there was such a suit talked of or pend 
ing, and that some kind of a disposition was made of it at that time 
but I don’t know what that disposition was. 

20 X Q. Did not the Farmers’ Friend Co. and the Deere & Man 
sur Company, the parties to those two suits, enter into a combina 
tion at that time? 

A. I did not hear their discussion of the matter, except a ver: 
small part, possibly as I passed in and out of the room two or thre 
times, but I believe that I understood from some of them that the’ 
had partially completed a combination of some kind, the exact nat 
ure of which I do not know. 

21 X Q. In answer 6 you say, “As shown and described in sai 
reissue, the hand and foot levers are made to act in conjunction, a 
recited in this first claim, by being connected with each other an: 
having the same connection to the forward frame.” Suppose ; 
planter, Was constructed with the foot and hand levers not connecte 
to the forward frame by one and the same connection, would it in 
fringe this claim, in your opinion ? 

A. It would not, unless the connection was made in some manne! 
of which I have no conception at present. 

22 X Q. Suppose the hook on “ Complainant’s Exhibit Challenge 
Rotary Drop,” which connects or is capable of counecting the hand 
and foot levers, were removed, would the planter then infringe this 
reissue, No. 10155 ? 

A. As that planter is constructed, if the hook referred to in the 
question was removed there would be no connection between the 
hand lever and the foot lever. The hand lever could not then be usec 
at all to raise or lower the forward frame. The two levers could no 
be used in conjunction, and the planter would not, in my opinion 

infringe the reissue patent 10155. 
239 23 X Q. Without the hook referred to can the hand leve) 
on Exhibit Challenge Rotary Drop be used to force the run. 
ners into the ground ? 
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A. If by the hook is meant the short bar which carries the hook 
and which is pivotly connected to the hand lever to remove it ren- 
ders the hand lever inoperative either to raise or lower the runner 
or to force them into the ground. 

24 X Q. By hook I mean hook, and nothing else, and I ask if the 
hook was removed whether the hand lever would operate to press 
the runners into the ground ? 

A. If the question refers to the hook part of the bar alone and 
does not refer to that part of it which acts on top of the foot lever, 
then if the hook was removed the hand lever could still be used to 
force the runners into the ground. 

25 X Q. It could be used for that purpose in conjunction with the 
foot lever, could it not ? 

A. It could. 

26 X Q. Such a construction would not infringe reissue 10155, 
would it? 

A. It would not, in my opinion. 

27 X Q. What do you understand to be the meaning of the words 
“in conjunction,” as used in the claims in this reissue? 

A. I understand it as used in this specification to mean that the 
levers may be used together, each to aid the other. 

28 X Q. Suppose the levers were constructed independent of one 
another, so that the operator might use one without operating the 
other or if he chose might use both at the same time, would such a 
construction infringe this patent ? 

A. I think not. 

29 X Q. Is it not essential in this patent that when one lever is 
used or operated the other must of necessity move or operate with it? 

A. Being, as they are, connected to the runner frame by the same 

connection, it is. 
240 30 X Q. In the third claim of this patent is there any ele- 
ment not found in the first except the feature of the rigid 
connection between the two levers? 

A. There is not. 

31 X Q. Is not this rigid connection between the two levers to be 
understood in construing the first claim ? 

A. I think not. It is the specific feature in the third claim, but 
a connection between the levers which was not entirely rigid but 
which would still permit of all the functions of the levers must be 
understood in the first claim. 

32 X Q. The construction covered by the first claim involves such 
a connection between the two levers that when one moves the other 
tinust move, does it not? 

A. It involves such a connection between the two levers that when 
one is moved sufficiently to raise or lower the front frame to any 
practical extent the other will also move and can be moved to aid 
it, but that connection between the levers need not be such as to 
prevent either of them moving to a slight extent without moving 
the other. 

34 X Q. The nature of the machine is such that when either 
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of the levers is operated during the operation the relations of th 
two levers—that is, their connection—is rigid, is it not? 

A. It is. 

35 X Q. Is not that the sense in which the word rigid is used 1 
the third claim ? 

A. I think not, else there would be no difference between the fir: 
and the third claim. 

386 X Q. In the second claim of reissue 10155 the only elemer 
not found in the first is the locking device in connection with th 
hand lever, is it not ? 

37 X Q. Are not hand lock levers such as described in this pater 
old? 


A. No, sir; I think not. The hand lock lever described i 
241 this patent adapted to operate in conjunction with the foc 
lever as set forth in these claims is, I think, new. 

38 X Q. Is not a hand lock lever constructed to raise and lowe 
the runners operating precisely like the one shown in this pater 
not connected with a foot lever old? 

A. Hand levers for raising and lowering the forward frame of 
planter or a runner frame are old. 

,39 X Q. Have they not for some time prior to the date of th 
patent been constructed, used, and operated substantially like th 
one shown in this patent, with the exception of its connection wit 
the foot lever? 

A. I don’t recall any at present. 

40 X Q. Is there anything novel in the peculiar form or opera 
tion of this hand lever beyond its connection and relation to th 
foot lever? 

A. No, sir. 

41 X Q. Were not foot levers constructed like the one shown it 
this patent but not connected with the hand lever old prior to th 
date of this patent? 

A. A similar foot lever is shown in patent granted to J. W. At 
kinson March 9, 1880, No. 225,318. 

42 X Q. You were the solicitor who took out this patent, wer 
you not? 

1 . 

» 438 X Q. Hand lock levers constructed to raise and lower the fron 
runner frame of corn-planters constructed and operating substan 
tially like the one shown in this reissue, except for its connectior 
with the foot lever, were old in 1880, were they not? 

A. I do not recall any. 

44 X Q. What is there novel about the construction and opera 
tion of this hand lever aside from its connection with the foo 
lever ? 

A. There is not anything claimed in the reissue 10155 as nove 

in it aside from its combination with the foot lever. 
242 45 X Q. Then the invention covered by the first, second, an¢ 
third claims of this reissue relates merely to the connectior 
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and relation of the two levers, the levers themselves independently 
being old; is this correct ? 

A. The invention recited in the claims referred to in the question 
involves the combination of the two levers, but I have not said that 
either the foot or hand lever used alone was old. 

46 X Q. Are not substantially such levers used independently 
old ? 

A. A foot lever adapted to raise and lower the forward frame and 
also depress it is, 1 think, somewhat older than the Atkinson patent, 
to which I have already referred, but I do not just now recall any 
old hand lever which was constructed substantially as shown in this 
reissue and which was adapted to raise and lower and depress the 
forward frame and to be locked as is the hand lever in the reissue. 

47 X Q. The lever in reissue 10155 is attached to the front run- 
ner frame by means of a slot and roller; do you consider that means 
of connection the same or the equivalent of a link connection ? 

A. I consider it a full equivalent of the link connection in the use 
to which both are applied in these corn-planters, as both perform the 
same functions. 

48 X Q. I now show you a cut of the corn-planter, with a hand 
lever connected to the front runner frame by means of a link instead 
of a slot, and ask you if the lever shown in said cut is not substan- 
tially the same as the hand lever in reissue 10155, considered aside 
from the connection with the foot lever. 

A. The cut is not very clear and it cannot be told with certainty 
from it just how it is mounted and connected with the rear and for- 
ward frames, but I think it is substantially the same lever as the hand 
lever shown in the reissue 10155, without reference to the foot lever. 

49 X Q. Assuming that the planter shown in this cut to 

243 have been made prior to the Runstetler patent sued on, I ask 

you whether, in view of said planter having such a hand 

lever—Atkinson patent and others having the foot lever like the one 

shown in reissue 10155—what there is new in the first three claims 

of this reissue, except possibly the manner of connecting the two 
levers ? 

A. In view of the state of facts assumed in the question there 
would be new the combinations recited respectively in each of the 
three claims. 

(Said sketch is offered in evidence and marked Defendant’s “ Ex- 
hibit Hand Lock Lever.”) 


50 X Q. If, prior to the date of this patent, a hand lever and foot 
lever had been rigidly connected in one machine for raising and 
lowering in conjunction, would there then be anything novel in the 
first three claims of this reissue? 

A. It would not affect either of the three claims, in my opinion. 
It would not affect the first claim, because neither lever, as described 
in the question, would be adapted to depress or force the runners 
into the ground, and, further, because neither lever, as described in 
the question, is connected to the forward frame by the same connec- 
tion as the other lever. 
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It would not affect the second claim for the same reasons and for 
the further reason that the hand lever described in the question is 
not a lock lever, and it would not affect the third claim for the same 
reasons given as to why it would not affect the first claim. 

51 X Q. If, prior to the date of this patent, a lock hand lever for 
raising and lowering and depressing and a foot lever for the same 
purpose were combined in the same machine and rigidly connected 
together so as to be used in conjunction or independently, would 
there then be anything new in the first three claims of this reissue ? 

A. It would depend, in the first place, upon what these levers were 
used to raise and lower and depress. Levers are used in corn-plant- 

ers to raise and lower and depress the scrapers. 
244 52 X Q. You stated in answer 46 that a foot lever independ- 
ent of the hand lever, such as shown in the patent, is some- 
what older than the one shown in the Atkinson patent. Can you 
mention some older ones like the one shown in the drawing of this 
reissue or the Atkinson patent? 

A. I have not the copies of this class of patents present, neither 
have I any digest of them, nor the Patent Office reports present to 
refer to, and | cannot now designate any particular patent to which 
I referred. 

53 X Q. I now show you and offer in evidence letters patent of 
the United States No. 167,612, granted J. Kelly September 14, 1875, 
and ask you whether the corn-planter there shown would infringe 
either of the first three claims of reissue 10155. 

(Objected to as irrelevant and incompetent.) 

A. It would not, in my opinion. 

54 X Q. In a planter constructed in accordance with that patent 
the hand and foot levers are capable of being rigidly joined for 
jointly raising or lowering the front runner frame and for locking 
the same either in or out of the ground, are they not? 

A. The hand and foot lever, as shown in the Kelly patent, may 
be connected with each other by a latch or hook bar in such manner 
that they may be used jointly to raise and lower the forward runner 
frame and to lock the forward frame out of the ground, but while 
so connected by the latch or hook bar as to be used for those pur- 
poses they cannot, either separately or jointly, be used to depress 
the runner frame or force the runners into the ground, and while so 
connected in operation if it became necessary for the operator to 
force the runners into the ground he would have to disengage the 
latch or hook bar, then re-engage it on its other side with the foot 
lever, when he might use the hand lever alone to force the runners 

into the ground, but could not use the foot lever for that pur- 
245 pose in conjunction therewith without rising from his seat, 

walking forward on the planter, and placing his foot on the 
forward end of the foot lever, which would not, in my opinion, be a 
very practical operation. 

56 X Q. Suppose there was on the foot lever in front of the point 
at which it is pivoted to the frame a piece extending up within 
reach of the driver’s feet, provided with a foot plate, would the con- 
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struction and operation then be equivalent to that shown in reissue 
10155? 

A. It would not; mainly because, as I stated before, the combina- 
tion is such that the device is not capable of performing the various 
functions without a change made in connecting the hand and foot 
lever, which involves an operation that would render the machine 
impracticable. 

58 X Q. Suppose the latch B was attached positively or rigidly to 
the foot lever at any convenient point and the part added to the foot 
lever as described in question 56, would it not then perform all the 
functions in substantially the same manner as claimed in the first 
three claims in reissue 10155? 

A. If the latch B was rigidly connected with the foot lever the 
device could not operate at all. It would be necessary in order to 
make it operative to either connect it with the foot lever by two dif- 
ferent connections, as shown in the patent, or else connect it there- 
with in a manner similar to that in which the latch connects the 
hand and foot levers in Complainant’s Exhibit “ Challenge Rotary 
Drop.”, 

59 X Q. I will change the word rigidly in the last question to 
the words by means of a pivot and ask you to answer the question 
so changed. ! 

A. No, sir; it would not, for the main reason that it could not be 
pivoted at any one point in the latch bar and perform these differ- 
ent functions. In order to adapt it to raise the runner frame and 
lift it above the ground, as the Kelly device is organized, the con- 
nection between the latch and foot lever must be at a point on the 

latch considerable lower than that point at which the latch 
246 must be hinged or pivoted to said foot lever in order to force 

the runners into the ground’ unless such an extent of sweep 
was given to the hand lever that its use would not be practical. 


Adjourned until to-morrow morning, Thursday, July 17, 1884. 


Tuursbay, July 17, 1884. 

Met pursuant to adjournment, and further taking of depositions 
was continued. 

60 X Q. In your last answer you say that the construction therein 
described, viz., the construction shown in the Kelly patent with the 
changes, consisting of the attachment to the front lever in front of 
the point at which it is pivoted to the frame of a piece extending 
upward within reach of the driver’s feet, supplied with a foot plate, 
and the hook or latch B, pivoted to the rear end of the foot lever, 
would not perform the functions covered by the first three claims, 
because if so constructed the sweep of the hand lever would be so 
wide as to make it impractical. I now ask you if that would be 
remedied by making the points at which the two levers are pivoted 


to the rear frame nearer together? 


(Objected to as immaterial and irrelevant.) 
18—359 
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A. If the pivot points of the hand and foot levers were brought 
so near together that a practical sweep of the hand lever could be 
used to operate the foot lever connected to the latch or link B by a 
single pivot point, then I think the leverage would be lost; so much, 
however, would depend upon different ways the fulcrums of the two 
levers could be moved in order to bring them nearer together that 
it would be difficult to say whether they ‘might or not be so arranged 
by bringing them closer together that they would perform the fune- 
tions of “the three claims. "I do not believe, however, that the dis- 

tance between them could be diminished to produce any such 
247 functions while the hand lever is pivoted in rear of the axle 

and the foot lever in front of it, as shown in the Kelly patent. 
A reorganization of the parts would, in my opinion, have to be made 
to adapt the machine shown in the Kelly patent to the functions 
recited in the three claims of the reissue. 

61 X Q. If the pivotal points of the two levers were brought 
closer together would it not reduce the sweep of the hand lever? 

A. If the pivotal point of the foot lever was moved backward it 
might be made to reduce the sweep of the hand lever, but even 
then the foot lever, as shown in the Kelly patent, and with the latch 
pivoted to said foot lever, as stated in question 59, could not be 
operated at all independent of the hand lever. 

62 X Q. If the foot lever was provided with the front piece de- 
scribed in question 59, would your last answer apply? 

A. It would. 

63 X Q. Do you use the word independent in answer 61 in the 
sense that it is used in the reissue? 

A. I mean that the foot lever could not be used to raise and lower 
the forward frame when the driver was so circumstanced that he 
could only use his feet and could not use his hands, as often occurs 
when his hands are occupied in driving and keeping the team or 
draught animals in a straight path, and especially if his hands were 
occupied in driving over obstructions, and when he might find oe- 
casion to raise and lower the runner frame to de ‘posit the seed at the 
proper depth. 

64 X Q. I now show you letters patent No. 231,104, being the 
original of reissue 10155, and ask you whether you find any claim 
in said original which would be infringed by Exhibit Challenge 
Rotary Drop? | 

A. Lam nota court to decide questions of infringement, but as 
an expert merely I would say that the question of whether Chal- 
lenge rotary drop infringed the first claim of the patent 231,104 

would depend upon the construction which a court might 
248 _—give to the words in that claim as follows: “ having its front 

end slotted and connected to the runner frame by a bolt pass- 
ing through said slot.” My own construction of it would be such 
that I would consider it an infringement. 


W. B. RICHARDS. 
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William H. Lefevre. 


r . 

WiitiAM H. Lereyre, a witness produced on behalf of the com- 
plainant, being first duly sworn, deposeth and saith, in answer to 
interrogatories propounded to him by Epwarp Boy», Esq., of coun- 
sel for the complainant, as follows : 


1 Q. What is your name, age, residence, and occupation ? 

A. William H. Lefevre; age, 47; residence, Dayton; traveler in 
the implement trade for the Farmers’ Friend M’f’g Co. 

2Q. Haw long have you been thus traveling for the Farmers’ 
Friend M’f’g Co. ? 

A. Since April, 1877. 

3 Q. Prior to that how had you been engaged ? 

A. I had been traveling in the reaper trade; commenced in 1870. 

4. Were you familiar with the principal corn-planters manu- 
factured in 1879 and some years previous? 

A. Yes, sir. 

5 Q. Name the principal manufacturers in 1879. 

A. Deere & Mansur Co., Brown, Beedle & Kelly, Challenge, Avery, 
Hearst & Dunn, Keystone, Climax, Union, Rockford. 

6 Q. State whether any of these planters of which you were fa- 
miliar in 1879 employed hand and foot levers combined, to be oper- 
ated by the driver from his seat, for elevating and depressing the 
front frame and forcing the runners into the ground; and, if so, 
which. 

(Objected to as irrelevant and immaterial in complainant’s prima 
facie case.) 

A. The Beedle & Kelly planter was the only one, I believe. 
249 7 Q. Are you familiar with the corn-planters generally in 
the market at the present time or up to last season ? 

A. Yes, sir. 

8 Q. State how many of these employ levers for the purpose and 
to be operated as mentioned in the preceding question. 

A. Well, I will give you the names as near as I can remember. 
Deere & Mansur, Challenge; Champion, or Beedle & Kelly’s planter; 
Evans & Foos, the Peoria and Keystone. That is all I think of at 
this time. By the Peoria planter | mean the one made by Hearst 
& Dunn. 

9 Q. How is it with reference to the Richmond Champion ? 

(Objected to as irrelevant and immaterial.) 

A. That has a lever. 

10 Q. About how many planters containing the levers has the 
Farmers’ Friend M’f’g Co. made and sold, commencing with the 
trade of 1880? 

(Objected to as irrelevant and immaterial.) 


A. About twenty-two thousand. 
11 Q. Into what States have these planters been introduced ? 
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(Objected — as irrelevant and immaterial.) 

A. New York, New Jersey, Pennsylvania, Delaware, Maryland, 
Virginia, West Virginia, Kentucky, Ohio, Michigan, Illinois, Wis- 
consin, lowa, Nebraska, Kansas, Missouri, Tennessee, Indiana, and 
different other Southern States—I don’t just remember where; and 
California—m—we have sold them, too,in California. 

12 Q. Have you made an examination for the purpose of approx- 
Imating the number of patents which were issued prior to 1880 for 
corn-planters and check rowers; and, if so, what is the number, ap- 
proximately ? 

A. I have; yes,sir. The number is about twelve hundred. 

(Deposition objected to by counsel for the defendant as irrelevant 
and immaterial, and cross-examination waived.) 


WM. H. LEFEVRE. 


950 “ Rebuttal.” 


Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue FARMERS’ FRIEND MANur’G Co. 
Us. 


Tue CHALLENGE CoRN-PLANTER Co. 


Examination of witnesses on behalf of the complainant under the 
67th rule,in equity, as amended, pursuant to the annexed notice. 


Present: Edward Boyd, Esq., and E. W. Withey, Esq., for the 
complainant, and C. M. Peck, Esq., for the respondent. 

By request of parties it is ordered that the depositions be taken 
by question and answer. 


Samuel D. Fogle. 


SAMUEL D. FoG.e, a witness produced on behalf of the complain- 
ant, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by E. W. Wiruey, Esq., of counsel 
for complainant, as follows: — 


1 Question. State your name, age, residence, and occupation. 

Answer. Samuel D. Fogle; age, 35 years; residence, Fairfield, 
Greene county, Ohio; occupation, farmer. 

2 Q. What was your occupation in 1877 and 1878? 

A. I was handling farm implements of all kinds, with farming ; 
I done both. In 1877 I lived at Enon. In 1878 I lived at Fair- 
field, where I do now; moved there in the spring. 

3 Q. Did you know the Evans Manufacturing Company of Spring- 
field, Ohio, if that was the name under which they were doing busi- 
ness in 1878? 
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A. Yes,sir; I did. It has changed—had different names; I think 
that was the name of it that season. 
(It is agreed that the corn-planter shown to the witness 
251 is the same in all respects as the Defendant’s Exhibit Evans 
Planter.) 


4Q. Did you ever buy any corn-planters of the Evans Company? 

A. Yes, sir. 

5 Q. When did you first buy corn-planters of them ? 

A. I think it must have been in 1878. 

6 Q. Were the corn-planters you parchased of them in 1878 simi- 
lar to the corn-planter shown you this morning—Defendant’s Ex- 
hibit “ Evans Planter?” 

A. Yes, sir. 

7 Q How many like that did you buy in 1878? 

A. I really didn’t buy any. [took it out to try and sell for them, 
and did sell one. 

8 Q. What time in the vear was it? 

A. When I first saw it was some time along in April. I know I 
had it in my barn about two weeks. 

9 Q. Have you sold any of those corn-planters for that concern or 
its successors since ? 

A. Yes, sir; every: year up to within two years. Two years ago 
I left off. 

10 Q. Have you examined this morning Defendant’s Exhibit 
“ Evans Corn Drill and Planter?” 

A. Yes, sir: I have. 

11 Q. When did you first see a machine constructed like the ex- 
hibit? 

A. Last week, one day. I guess it was last Wednesday, Septem- 
ber 24, 1884. 

12 Q. During the years 1877, 1878, and the years following were 
you or were you not frequently in the factory of the Evans Com- 
pany, at Springfield, Ohio? 

A. Yes, sir; I have been there several times. 

13 Q. Did you at any time see there any machine similar to the 
Defendant’s Exhibit “ Evans Corn Drill and Pianter?” 

A. No,sir; I never did. 
252 14 Q. Have you been recently in the office of the Evans 
and Foos Manufacturing Company, at Springfield, Ohio? 

A. Yes, sir. 

15 Q. When? 

A. I was in their shop last week—the 25th, I believe. 

16 Q. What was the occasion of your going there? 
A. I went for an itemized bill. 

17 Q. What did they say to you? 


(Objected to as incompetent.) 


A. When I went in Mr. Evans was not there. I inquired for 
him. They said he had stepped out to dinner. They asked my 
business. When I told them they said they could help me out with 
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that. The book-keeper went and got some books; said he could 
give me everything up to the fire—I believe that was the way of 
it—and the balance he said I would have to wait until Mr. Evans 
came in. Mr. Evans came in and I[ told him my business, and he 
said he guessed he could help me out. He stepped out to a desk ; 
then he came back and asked what I wanted with it; then he 
stepped back to the desk again; then he came back and said he 
couldn’t go any further. I can’t swear positive, but believe that was 
the words he said, and he said all his books were destroyed—every- 
thing. He said he had some unsettled accounts and he would have 
to jump at the bills to coilect them. 

18 Q. Did Mr. Evans, during this interview, examine or refer to 
any books of account in his office, in your presence ? 

A. He went to the desk, if I took notice right; then he came 
back. <A book was lying on.the desk. 

19 Q. Did he refer to any book while at the desk? 

A. He just took a book, opened it, and laid it right down. 

20 Q. Where did he take the book from? 

A. Just right above him—right above the desk. 
- 21 Q. What did he say to you just after he had looked at this 
book ? 

A. He came back and asked me what I wanted with the 


bill ? 


253 22 Q. Did he refer to the book a second time? 


A. I think not. He stepped back to the desk and said he 

couldn’t go a bit further, as everything was destroyed by the fire. 

23 Q. Did they make up any statement for you at the office? 

A. Yes, sir; I had that before he came in. 

24 Q. Can you produce it? 

A. Yes, sir. 

Witness produces the statement and complainant offers it in evi- 
dence and marks it “ Complainant’s Exhibit A.” 


“ COMPLAINANT'S Exaursit A.” 
Monthly Statement. 
Ledger folio. SPRINGFIELD, Onto, Sept. 25, 1884. 


Mr. 8. D. Fogle, Fairfield, Ohio, in account with Evans & Foos Man- 
ufacturing Co. 


1881. 
I, TEU crcininchtnann:cietiiivinabsinbtissia aii Cilia ick ee $105 00 
SE SO > nssasinsncriinsntinieeisian sar eeaheneniaiecnenenntinihcigiteliintins 28 50 
NBO issc-nonistsciisihihniensea sient ssealpgeiai So 30 00 
1882. 
TEL: BOD iiscrsesssdimninesneiensaiceccoiein vniatlasieesmibes 30 00 
a ce -- .* pengclichnieeammiein aacamhakia 60 00 
et wn. * seeiepetiaaesinilicacinanapinilitaiaiiiaimaan 60 00 


$313 50 
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Cr. 
1881. 
Aug. Fe OF GR scncne cess ccnenc ccesssineee $30 00 
1882. 
50. FA OP Bei Ricccinetinne cnenes cons teen ee 88 50 
3 GI ccintiditinn conencunanne ‘eahenitiih 45 00 
Aue, &, OF O0tResccsassssensccececossee 150 00 


$313 50 $315 50 


(Objected to as incompetent and irrelevant.) 


25 Q. How many corn-planters like the Defendant’s Exhibit 
Evans Planter did you take in 1878? 
204 A. I got two; the first I ever got. 
26 Q. Did you go to the factory in Springfield at the time 

you got them? 

A. Yes, sir. 

27 Q. Did you see any others similar to the ones you got there? 

A. Yes, sir; several of them. 


Cross-examination : 


28 X Q. Where were you, and what were you doing in 1879? 

A. I was still farming and selling implements together at Fair- 
field. 

29 X Q. To whom did you sell the first corn-planter you had like 
Exhibit “ Evans Planter?” 

A. To a man by the name of Clark. 

30 X Q. Where did he live, and where does he live now ? 

A. He lived close to Yellow Springs. He lives some place in the 
West—I think in Kansas; he moved West. 

31 X Q. How long did you have that planter before you sold it 
to Clark ? 

A. I don’t knew; I suppose some three or four weeks. 

32 X Q. Who asked you to go to Evans’ shops last week to get 
this account, Exhibit A? 

A. I went on my own accord. 

33 X Q. Didn’t any one suggest your going to do it? 

A. No, sir. 

34 X Q. Who were present in the room at the time of your con- 
versation with Mr. Evans last week ? 

A. I didn’t know any of them. I saw one of the men several 
times, but did not know any of them by name. 

30 X Q. When did you sell Clark his machine? 

A. I think it was in 1878. 

36 X Q. What time in the year? 

A. Along in May. 
255 37 X Q. What makes you think it was in 1878, instead of 
1877 or 1879? 
A. That was the year after Mr. Evans made an assignment. 


RENE TNS ANE fe 
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38 X Q. What was the year after Mr. Evans made an assignment ? 

A. After he made it, in 1878. He made it in 1877, I think. 

39 X Q. Had you been doing business with him before his as- 
signment ” 

A. Yes, sir. 

40 X Q. What did you mean in answer 17 where you say the 
book-keeper said he could give you everything up to the fire? Did 
you mean everything prior to or after the fire ? 

A. I understood him to say he could give me everything, and 
after he handed me this he said he couldn’t give me anything more 
until Mr. Evans came—until he got the other books. 

4i X Q. Did you understand the book-keeper to mean that he 
could give you everything before or everything after the fire? 

A. I understood him to say he could give me everything until he 
handed me that; then he said he couldn’t do any more until Mr. 
Evans came. 

42 X Q. How many Evans machines did you sell in 1879? 

A. I couldn't tell positive; some two or five; I don’t just remem- 
ber—somewhere along there. 

43 X Q. How many did you sell in 1877 ? 

A. I did not sell any. 

44 X Q. How many in 1878 ? 

A. One, if I remember right. 


Re-examination: 


45 R. Q. What enables you to fix upon the year 1878 as the year 
in which you first sold planters like Defendant’s Exhibit “ Evans 
Planter ?” 
256 A. It was the year after the assignment; that is all I have 
got to go by. 
46 R. Q. Have you anything besides your recollection that makes 
you think that 1877 was the year of the assignment ? 
A. Yes, sir; I have a receipt of a bill that was unpaid before the 
assignment; that was paid to other parties—to Mr. George Spence. 
47 R. Q. Who was George Spence ? 
A. He was the man he made an assignment to. 
48 R. Q. Can you produce that receipt ? 
A. Yes, sir. 
49 R. Q. Do so. 
(Objected to as incompetent.) 
The receipt is introduced and offered in evidence and marked 
“Complainant’s Exhibit B.” 


“ COMPLAINANTS Exuisit B.” 


Received of S. D. Fogle eleven 9; dollars, in full for harrow, 
Aug. 4, 1877. 
$11.50. 


GEO. SPENCE, 
Assignee of Evans Mac. Co. 
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(Objected to as incompetent and irrelevant.) 


50 R. Q. This receipt, as I understand, was the final settlement of 
an account that you had with the Evans Co. ? 

A. Yes, sir. 

51 R. Q. And you commenced selling corn-planters like Exhibit 
“ Evans Planter” in the spring next after this receipt was given ? 

A. Yes, sir; every year after that, except the two last years, if I 
remember right. 

(Objected to as not re-examination.) 


S. D. FOGLE. 
257 Calvin R. Phebus. 


Carvin R. Puesvus, a witness produced on behalf of complainant, 
being first duly sworn, deposeth and saith, in answer to interrogato- 
ries propounded to him by Epwarp boyp, of counsel for the com- 
plainant, as follows: 

1Q. Are you the Calvin R. Phebus who testified in this case at 
Xenia on behalf of the defendant? 

A. Yes, sir. 

2 Q. Since so testifying have you examined the dropping mechan- 
ism of Defendant’s Exhibit Buckeye Planter? 

A. I have. 

3 Q. State whether you made the castings for said dropping 
mechanism or any parts of the same; and, if so, which? 

A. I made the cover plate that has the cut-off, the plate on which 
the dropping plate rests, and the bed plate. I know nothing about 
the rotary plate, the star, or the driver. 

4 Q. State whether while you were with the Shawnee Agricultural 
Company you ever saw a drop plate driven by a star, as shown in 
the Exhibit Buckeye Planter. 

A. I never did, sir. 

5 Q. State whether any of the rotary plates before you represent 
those made by you for the spring trade of 1878; and, if so, which. 

A. This one with the lugs on the bottom. 

(Counsel here offers in evidence the plate referred to by the wit- 
ness in the last answer and marks the same “ Buckeye, 1878, Rotary 
Plate.”) 


(Objected to as irrelevant and not in rebuttal.) 


6 Q. Look at the two drivers I now show you and state whether 
you recognize the same; and, if so, when they were made and for 
what purpose. 

A. They were made while I was in Xenia, along between 1877 
and 1878, and they were used for corn-planter to drive the plate 
with the lugs on in Complainant’s Exhibit “ Buckeye, 1878, Rotary 
Plate.” 


258 (Counsel for complainant offers in evidence two drivers re- 
ferred toand marks the same “Complainant’s Exhibits Buck- 
eye 1878 Drivers.” 
19—359 
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(Objected to as irrelevant and not in rebuttal.) 


7 Q. Since testifying before have vou reflected more fully as to 
whether you had made the cast-iron formers; and, if so, what is 
your present opinion ? 


(Objected to as improper and not in rebuttal.) 


A. My present opinion is that there is something wrong about it, 
and I can’t get it straightened out, somehow or another; having 
made so many formers, | would’t like to be positive about it. 

8 Q. Was anything said to you, and, if so, what and by whom, 
before you gave your former testimony as to the Shawnee Agricult- 
ural Company not having made any planters after you left them? 

A. I would state that there was. That gentleman from Michi- 
gan—lI forget his name—Schofield or Schoftel—informed me that the 
Shawnee Agricultural Company had not made a planter since I left 
their employ, and also that they had found a planter with a hand 
lever to work in conjunction with a foot lever which was made in 
1876. 

9 Q. Again referring to the bed plate of the Exhibit Buckeve 
Planter, state whether those you made were precisely like it; or, if 
not, what change has been made. 

A. To the best of my knowledge, this is about the same. I will 
not be positive about it, though. 

10 Q. I call your attention to the two lugs upon the side of the 
bed plate and ask you whether these were on the plates cast by 
you? 7 

A. I don’t think they were on. 


Cross-examination : 


11 X Q. Had you, while with the Shawnee Company, any- 
thing to do with the setting up and putting together of corn- 
planters ? 
259 A. I had not, sir. 
12 X Q. Do you know whether or not they usually carried 
in stock numbers of castings of different parts of their planters? 

A. I do not, sir. 

13 X Q. When Mr. Schofield brought with him to Dayton the 
Exhibit Lever Former did you not at once recognize it and tell him 
that you had made castings from it? 

A. I state that Mr. Schofield brought the pattern over to fhe shop 
and asked me if I recognized that pattern. After looking at it a 
long while I thought that I had saw it at Shawnee Agricultural 
Works. The way I thought I recognized it — the piece around the 
side; but, as I said awhile ago, after thinking over this thing, I 
think there was something wrong about it—that is, I think I have 
got it mixed up with something else and can’t get it straightened 
out, somehow. 

14 X Q. What is it that you think you have it mixed up with? 
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A. I think I have got it mixed up with some other kind of works, 
somehow. I think | have made more dies than any man in town, 
or as many, anyhow. 

15 X Q. What is the reason you think you have got it mixed up 
with something else? 

A. Well, since looking at these corn-planters and studying the 
matter over I think there is something that I have got it mixed up 
with; some other kind of work. I can’t get it straightened out in 
my mind, somehow. 

16 X Q. You mean other formers made at the Shawnee works? 

A. That I am not able to state; I can’t tell. 

17 X Q. In whose employ are you now? 

A. No one’s at present. I was out of a job since last Saturday 
a week. 

18 X Q. Have you been promised employment by any one? 

A. Yes, sir. 

19 X Q. By whom? 

260 A. The foreman of the pump shop at Smith & Vaile’s, 

where I quit off, has promised me a job in three or four 
weeks. The foreman at Stout mills will let me kuow when he will 
want a hand, if he should happen to need one. The foreman at 
McSherry’s will give me a job if he needs a hand; in fact, most all 
the foremen in town, where [ have asked for a job, tell me if they 
need a hand they will let me know. 

20 X Q. Has the Farmers’ Friend Co. or its foreman promised to 
give you a job? 

A. I think I asked him fora job. He said if he needed a hand 
when he starts up he would let me know. I also asked the foreman 
at Callahan’s foundry; if he needs a hand he will let me know. I 
think that is all I asked. I mean by him, in this answer, the fore- 


man of the Farmers’ Friend. 
CALVIN R. PHEBUS. 


James W. Atkinson. 


James W. ATKINSON, a witness produced on behalf of complain- 
ant, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by E. W. Wiraey, Esq., of counsel for 
the complainant, as follows: 

1 Q. State your name, age, residence, and occupation. 

A. James W. Atkinson; age, 45 years; residence, Moline, Illinois ; 
occupation, am secretary of the Deere & Mansur Company, manu- 
facturers of agricultural implements. 

2 Q. How long have you been connected with the Deere & Man- 
sur Co.? | 

A. Between 7 and 8 years. 

3 Q. State whether or not a suit was commenced in the United 
States circuit court, in the northern district of L[llinois, in equity, 
wherein The Farmers’ Friend Manuf’g Co. was complainant and The 
Deere & Mansur Co. was defendant; and, if so, what was the object 
of the suit ? 
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(Objected to as incompetent.) 


261 ' A. There was such a suit commenced, and I suppose the ob- 
ject was to prevent our using a combined treadle and hand 
lever on a corn-planter. 

4Q. What patent was alleged by the complainant in that suit to 
be infringed by the defendants ? 

A. Reissue No. 10155. : 

5 Q. Did you have charge of the defense in that suit? 

A. Yes; with our attorneys. 

6 Q. Do you know Mr. A. C. Evans, of Springfield ? 

A. Lhave met him. I have no great acquaintance with him. I 
met him, I think it was,in the winter of 1882 and 1883, at the shops 
of Evans, Foos & Co. or Evans & Foos M’f’g Co., in Springfield, 
Ohio. 

7 Q. For what object did you call upon Mr. Evans at that time ? 

A. To find out what they were manufacturing or had manufact- 
ured that we could use as evidence in the suit referred to. 

8 Q. What did you learn? 

A. I only learned that they were making a planter with a hand 
lever and a kind of foot treadle, such as or similar to the one shown 
in their patent of 1879—similar to the Defendant’s Exhibit Evans 
Planter—and that they made it prior to the reissue No. 10155. 

9Q. Did he show you at that time or any other or say anything 
to you about a machine similar to Defendant’s Exhibit Evans Corn 
Drill and Planter shown you here? 

A. He did not. 

10 Q. Did Mr. Evans know your object in making these inquiries ? 

A. I told him what my object was. 

11 Q. Did you know Michael Runstetler in his lifetime? 

A. I did. 

12 Q. When and where ? | 

A. In Moline, from July, 1877, up to the time of his death, in 
Dayton, Ohio, this last winter. 

13 Q. Was he employed by the Deere & Mansur Company; if 

so, when? 
262 A. He was employed by them from July, 1877, until some 
time in the spring of 1879, I think. 

14 Q. Did you know of his experimenting upon a combined foot 
treadle and hand lever to be used upon corn-planters while in the 
employ of the Deere & Mansur Company? And, if so, state the 
nature of such experiments and the time when made. 


(Objected to as incompetent.) 


A. Some time before he left us—I can’t tell how long—the subject 
of attaching such a lever to our planterin connection with a treadle 
was talked of. I know we went so far as to send over to an adjacent 
malleable iron shop and get a wagon brake or the lever of a wagon 
brake, as being something of the form desired, and placing it in the 
planter in different positions. This was talked of several times, I 
think, and I know he had it in his mind. Iam sure he had it in 
his mind as something desirable to get up. 
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15 Q. Do you know whether he had any special feature in mind 
concerning the action of a treadle and hand lever which he was 
striving to effect; if so, what? 

(Objected to as incompetent.) 


A. I can’t say as to that definitely, but, from the talk and from 
the positions the wagon brake was placed in, it was in a manner 
similar to the one he afterwards made after he left us. 

16 Q. Do you mean the one shown in reissue 10155 ? 


(Objected to as incompetent.) 


A. Yes, sir. I think reissue No. 10155a very natural sequence to 
the talks and experiments in our shops and in their direct line. 

17 Q. Have you examined Defendant’s Exhibit Evans Planter ; 
if so, what do you say as to whether that isa practical working ma- 
chine? 

(Objected to as incompetent.) 

The question is waived for the present. 

18 Q. State what experience you have had in the manufacture 

and sale of corn-planters and their practical operation. 
263 A. I have been since 1877 engaged in the manufacture and 
sale of corn-planters, and have been all my life familiar with 
their operation—ever since I was old enough to use a planter—fa- 
miliar with their operation. 
~19 Q. Question 17 is repeated. 
A. While [ consider it far from the best, it has some degree of 
racticability. 
20 Q. What do you say as to its salability on the market ? 


me 
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(Objected to as irrelevant.) 

A. Its salability is about the same as its practicability. 

21 Q. What, in your judgment, would be the practical operation 
of the Defendant’s Exhibit Evans Corn Drill and Planter, and how 
would that sell upon the market? 

(Objected to as incompetent and irrelevant.) 


A. I don’t consider it a practical machine, and don’t think there 
could be one of them sold that would stay sold if they were guaran- 
teed. 3 

, . * ? 

22 Q. I ask you the same question with reference to Defendant's 
Exhibit Buckeye Corn-Planter. 

(Objected to as incompetent and irrelevant.) 

A. The Defendant’s Exhibit Buckeve Corn-Planter, while to some 
extent practical, I do not think it would be at all salable in the 
present state of corn-planter art or corn-planter trade. 

‘ . . . + 

23 Q. I ask you the same question with reference to Defendant's 
Exhibit Champion Planter? 

(Objected to as incompetent and irrelevant.) 
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A. The Champion planter has been a practical planter, but planters 
or any machines must be judged of comparatively; but, not having 
kept pace with the improvements in corn-planters, I think its sala- 
bility has been relatively injured; so much so that they have re- 
modeled it. 

24 Q. I ask you the same question with reference to the Defend- 
ant’s Exhibit Wright Planter. 


(Objected to as incompetent and irrelevant.) 


264 A. At one time, no doubt, the Wright planter would have 
been considered a very good planter, but compared with the 
first-class planters to-day it is decidedly inferior and its salability 
correspondently restricted. 
25 @. I now ask you the same question with reference to Defend- 
ant’s Exhibit McSherry Wright’s Planter. 


(Objected to as incompetent and irrelevant.) 


A. I shall make the same answer as to the last question, there 
being but little difference between the two. 

26 Q. Mr. Atkinson, how deep ought the runners of a corn-planter 
to sink into the ground when in actual operation planting corn ? 

A. It depends entirely on the soil, but the planter should be so 
made that its runners will admit of its runners being forced into the 
ground not less than five inches. 

27 Q. How deep in the ground is the seed ordinarily dropped as 
compared with the depth to which the runners are forced ? 

A. In speaking of the depth of the runner in the ground, I always 
understand it to be the same as the depth the seed is planted, though, 
in fact, a part of the runner goes about an inch deeper. 

28 Q. What is the minimum depth at which corn is ever prop- 
erly planted ? 

A. There is or can be no established rule; it depends entirely on 
the soil and the season, and on the notion of the farmer; the best of 
corn-raisers differ in regard to it. In our State, or in our part of 
the State, the most of the corn is planted about two or two and a 
half inches, but the range is from one inch in a wet season to, say, 
five inches in such soils as parts of Kansas and Nebraska or, as I 
have heard it stated by dealers from that section, the deeper you can 
get it the better. 

29 Q. To correctly represent upon a level floor a corn- cong and r 
it is when in actual operation in the field, how should it be s 

up? 
265 A. The wheels should be raised from the floor about 2} or 
3 inches. 

30 Q. That would represent the planter when planting corn at 
about what depth ? 

A. At about that depth, 2} or 3 inches. 


L- 
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Cross-examination : 


31 X Q. I infer from what you said in your testimony that you 
consider ita necessary requisite of corn-planters for the present trade 
that they should have combined hand and foot levers; am I correct ? 

A. Well, I don’t know whether you are or not. If you mean by 
that that I think it necessary, in order to sell any corn-planters at 
all, that they should have a combined hand and foot lever you are 
wrong, but if you mean that I think that in order to make corn- 
planters most practicable and most salable, you are correct. 

32 X Q. Do you mean to the extent that planter manufacturers 
cannot make a success of their business as such without combined 
hand and foot levers? 

A. Judging from the fact that all the leading planter manufact- 
urers are adopting such a device as fast as they can or dare, I don’t 
know which governs their action, whether a matter of caution or 
ability. I think I have a right to infer that they think they can 
make a greater success of their business by adopting such a device. 

33 X Q. Aside from this inference that you draw from the actions 
of planter manufacturers, please answer my question. 

A. I think cotn-planter manufacturers cannot make their busi- 
ness as successful without a combined hand and foot lever as they 
can with one. 

34 X Q. Can they make it practically successful without combined 
hand and foot lever? 

A. They can make planters that will do very well,so long as they 

don’t have to compete with anything better or more salable. 
266 35 X Q. That does not answer my question. It is whether 

they can make their business practically successful without 
combined hand and foot levers. 

A. I think I have answered it fully and as fully as I am able to. 
do it. 

36 X Q. Do you consider your company among the leading manu- 
facturers of corn-planters ? 

A. I don’t think there are any just now that we call any better 
than ours. We try to keep up with the times. 

37 X Q. Does your company use combined hand and foot levers ? 

A. Yes, sir. 

38 X Q. Was it ever enjoined from infringing the Runstetler re- 
issue No. 10155? 

A. No, sir. 

39 X Q. It consented that a decree should be taken against it 
wherein an injunction is awarded, did it not? 


(Objected to as not proper cross-examination.) 


A. I think that is a private matter that no one should inquire 
into. 

40 X Q. Leaving this for the present, your company undertook a 
defense of a suit brought by the Farmers’ Friend Manufacturing 
Co. against the Wait Manufacturing Co. for alleged infringement of 
Runstetler patent before referred to, did it not? 
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A. Being, as we supposed at that time, interested in common with 
them in the suit we defended it with them. 
41 X Q. Did you undertake to defray the entire expense in the 
suit against them and employ counsel for that purpose ? 
A. Whatever agreement we had with the Wait Company we car- 
ried out 
42 X CQ. Question repeated. 
(Objected to as not proper cross-examination, as irrelevant, and 
iin material.) 
A. Can I ask a question? If I can, then I ask my coun- 
267 sel, or rather I will ask Mr. Boyd, having no counsel, whether 
I am expected to answer questions to m: atters of private busi- 
ness which have no connection with this case. 


(Counsel for complainant replies that the question of defendant’s 
counsel being entirely irrelevant to any issue in this case and not 
being cross-examination. the witness is not bound to reveal anything 
in relation to his private business, and counsel takes the responsi- 
bility of advising him that he may decline to answer if he desires, 
bat has no objection to his answering in any way he may see fit.) 

3 X Q. Question repeated. 

(Objected to as not proper cross-examination, as irrelevant, and 
immaterial. 

A. I decline to answer. 

(Defendant’s counsel gives notice here that he will ask for a rule 
compelling the witness to answer.) 

44 X Q. You come here from Moline to give your testimony vol- 
untarily, do you not? 

A. I came voluntarily. 

45 X Q. What interest, if any, has your company in the Runstet- 
ler reissue ? 

A. We don’t own the least part of it that I know of. 

46 X Q. Do you individually own any interest in it? 

A. Not that I am aware of. 

47 X Q. By what right, then, does it use a combined hand and 
foot lever ? | 

A. I decline to answer that for the same reason I did before. 

48 X Q. Is it not a fact that your company, after it undertook the 
defense of the Wait suit, neglected to take any evidence whatever in 
the defense of that suit, as well as a suit against it, and that with an 
understanding with the complainants in this case it permitted a 
consent decree in Chie: ago to be taken? 

A. I decline to answer any and all questions pertaining to those 

matters at this examination. 
268 49 X Q. Why do you decline ? 
A. Because I think it is best not to answer. I think it is 
entirely irrelevant to this case, and that they are private business 
matters which no one has the right to inquire into. 
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(Defendant’s counsel gives notice as above.) 


50 X Q. Did Michael Runstetler, when he left the employ of vour 
company, at once go into the employ of the Farmers’ Friend Co. ? 

A. I think he left the employ of our company some time in the 
spring, and [ don’t know just what time he began in the Farmers’ 
Friend Co. The last I think he did for our company was out on 
the road during the season, about the time of corn planting or dur- 
ing the corn-planting season, as near as I can tell now. 

51 X Q. In answer to question 40 explain what you mean by say- 
ing we defended it with them. 

A. I decline to answer, being in regard to matters referred to in 
answer 49. 

52 X Q. Would it affect your business in any way to answer these 
questions ? | 

A. I decline to answer that also, as it is in the same line. 


(Defendant’s counsel declines to cross-examine further until he 
can get a rule of the court either to strike out the entire deposition 
of this witness or compel him to answer, or in lieu thereof stand 
committed for contempt.) 

JAMES W. ATKINSON. 

Adjourned until to-morrow morning, Tuesday, Sept. 30, 1884, at 
9 o'clock. 

GEORGE O. WARRINGTON, 
Notary Public. 


TurspDAY Mornina, Sept. 30, 1884. 
Met pursuant to adjournment, when further taking of depositions 
was continued. 


269 Joshua C. Norris. 


JosHua C. Norris, a witness called on behalf of complainant 
being first duly sworn, — in answer to interrogatories propounded to 
him by E. W. Witney, Esq. : 


1 Q. State your name, age, place of residence, and occupation. 

A. Joshua C. Norris; age, 43 years; residence, Dayton, O.; ama 
carpenter by trade. 

2 Q. Do you know the John Dodds rake factory ? 

A. Yes, sir. 

3 Q. Have you ever been employed there; and, if so, when? 

A. I have been working there since 1871; I think it was the first 
year I started there. 

4 Q. You were employed there, then, in tlhe year 1877 and years 
following ? 

A. Yes, sir. 

5 Q. Do you know of their manufacturing corn-planters for 
Wright & Eckert during those years, 1877 and 1878? 

A. Yes, sir. 
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6 Q. Did you assist in any way in the manufacture of those ma- 
chines ? 

A. Yes, sic, I did; I cut the biggest part of the wood-work in the 
wood department, and I helped set up some of the planters, too. 

7Q. I call your attention to the Defendant’s Exhibit Wright 
Planter, shown you this morning, and ask you when you first saw 
one of those planters with a link connecting the hand lever and foot 
treadle? 

A. Well, that is the first one I ever saw—the exhibit is; it was 
this morning the first time I ever saw it with a link on. 

8 Q. State how the hand lever and foot treadle were connected to 
the front frame in the planters manufactured by Dodds for Wright 

_ & Eckert in 1877 and 1878. 
270 A. Well, they were connected with three chains. There were 
two of them connected with the foot lever on the rear frame, 
and that connected with the front frame, and those levers were on 
the right-hand side of the seat; the third chain was connected with 
the hand lever. 

9 Q. Were you in and about the shops of John Dodds daily, or 
almost daily, during those years, 1877 and 1878? 

(Objected to as leading.) 

A. Yes, sir; I was. 

10 Q. Would or would you not have noticed whether any planters 
were made With the link instead of a chain attached to the hand 
lever ? 

A. Yes, sir; I undoubtedly would have noticed it. 

11 Q. What time in the year 1877 did they commence manufact- 
uring these planters ? 

A. I think it was in September some time. 

12 Q. Were those the first that were manufactured there to your 
knowledge? 

A. Yes, sir; they were the first. 

13 Q. Do you know whether any of these planters were sent back 
to the factory or not by persons who purchased them ? 

A. Well, I don’t know; a great many of them came back, but | 
don’t know whether they had been sold or not. We took them apart 
and painted them over again—those which were sent back. 

14 Q. How long, if you know, was the Dodds Company in dis- 
posing of those planters ? | 

A. Well, there was about four or five years that we had planters 
there. 

15 Q. How many of them were there ? 

A. There was a thousand, I believe, they contracted for; that is 
what we got out, a thousand. 


Cross-examination by C. M. Peck, of counsel for defendants: 


16 X Q. Your principal occupation was that of carpenter or wood- 
worker in the shop, was it not? 
271 A. Yes, sir; I didn’t do much carpenter work, though; I 
was running machinery. 
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17 Q. How many planters did you assist in setting up after the 
parts were finished ? 

A. Well, I couldn’t tell just exactly how many I helped set up. 
I might have helped set up 50 or 100, or more than that; I don’t 
know just how many; that was during the whole season ; it was not 
just at the beginning, but during the whole season, that I helped. 

18 X Q. Did you help set up any of those which were returned 
to be made over ? 

ao No; I think not; I don’t think I had anything to do with 
them. 

19 X Q. The hand levers in these planters were not made all pre- 
cisely alike, were they ? 

A. No, sir; not exactly. They were made alike, but were not lo- 
cated on the machine in the same place. 

20 X Q. Some of them had hooks on their lower projecting elbows 
for the attachment of a chain, while others didn’t; is not that the 
case? 

A. Yes, sir. 

21 X Q. Did you have anything to do with the shipping of the 
planters? 

A. No, sir; I did not. 

JOSHUA C. NORRIS. 


Sebastian Ritty. 


SeBAsTIAN Rirry, a witness produced on behalf of complainant, 
being first duly affirmed, in answer to interrogatories propounded 
to him by E. W. Wrruey, of counsel for complainant, deposeth and 
saith as follows: 

1 Q. State your name, age, residence, and occupation. 

A. Sebastian Ritty ; age, 57; residence, Dayton, Ohio; I learned 
carriage-making as my first trade; foreman in John Dodds’ agri- 

cultural shops. 
272 2. How long were you foreman there? 
A. Over in that shon 8 years—between seven and eight— 
on that side of the river. 

3 Q. Were you foreman there from 1877 until the works burned 
down ? 

A. Well, I was there until the lst of August, 1884. 

4 Q. Do you know the corn-planters manufactured by Dodds for 
Wright & Eckert in the fail of 1877 and subsequent years? 

A. Yes, sir. 

5 Q. How was the hand lever in machines made in the fall of 
1877 and 1878 connected to the front ranner frame ? 

A. Well, they were made with a chain. 

6 Q. When were the first machines made with a hand lever con- 
nected with the front runner frame with a link, as shown in De- 
fendant’s Exhibit Wright Planter? 

A. That was made in about 1880, as near as I can recollect. In 
spring of 1880. 
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7 Q. How many of those machines were made with the link ? 

A. Well, I couldn’t state the exact number. There were levers 
and links made and put on old planters; the first were sent to 
Middletown. ‘That is the only thing I remember about it. 

8 Q. Can you give us some idea as to how many levers were nade 
with the links? State it in round numbers. 

A. I suppose there was about thirty or forty altogether. 

9Q. Were any of these links put onto new planters—that is, be- 
fore they were originally sold ? 

A. Yes, sir. 

10 Q. How many? 

A. Twenty-five or thirty—somewhere along there. 

11 Q. How many planters did Dodds manufacture for Wright 
and Eckert? 

A. We made a thousand. 
273 12 Q. Were any of them returned to the shop after hav- 
ing been sold? 

A. Yes, sir. 

13 Q. How long before they were all finally disposed of? 

A. I think the last one sold was in the spring of 1885. 


Cross-examination by C. M. Peck: 


14 X Q. Didn’t you tell me, Mr. Ritty, at the time your first affi- 
davit was taken that while links were put on some of the planters 
you couldn’t tellexactly when the first was put on, whether it was 
in 1878 or 1879 or 1880; that you had no means of knowing the 
exact time? 

A. I don’t remember. 

15 X Q. That hasn’t been many months ago, has it? 

A. I don’t think it has been many months. 

16 X Q. Don’t you recollect telling me that you suggested the use 
of the links in place of the chains? 

A. I believe I did tell you that. 

17 X Q. That is correct, isn’t it? 

A. Well, 1 believe that is. 

18 X Q. Don’t you also recollect telling me that you put one or 
two links on some of the first planters that were returned ?. 

A. No, sir. 

19 X Q. What makes you think it was in 1880 instead of 1879 
when some of these links were first put on? 

A. Well, the reason of that I have got a memorandum book over 
there where [ had a shipping boss in the warehouse by the name 
of Young, and he commenced in the fall of 1879, up until spring 
of 1881, when season closed in 1881, and there were no changes 
made on the original planter until then—that is, about the original 
planter. 

20 X Q. Do you mean until the time he began ? 

A. Not until spring of 1880. We didn’t make none until the 
spring of 1880, when we sent them out. 
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274 21 X Q. Were these changes made the year before Mr. 
Dodds was enjoined in the suit of Wisner against him ? 


(Objected to as not cross-examination, because it does not appear 
that the witness knows anything of any such suit.) 


A. These changes were made in 1580—in spring of 1880. 

22X Q. That does not answer my question. Question is repeated. 

A. I haven’t kept no memorandum of Mr. Dodds’ being enjoined. 

23 X Q. You recollect the fact that be was enjoined, don’t you, 
and know that it was in the spring of the year? What I want to 
know now is whether these changes were Baie in the spring before 
Mr. Dodds was enjoined from making the Reindeer rake, which you 
have testified in another suit contained some of your patents. 


(Objected to as not being cross-examination, because the witness 
has already testified that he does not recollect when Mr. Dodds was 
enjoined.) 


A. I don’t know whether it was in the spring of the year or fall 
that Mr. Dodds was enjoined. 

24X Q. Didn’t you have charge of remodeling the Reindeer rake 
after that injunction ? 

A. Yes, sir. 

25 X Q. Can’t you remember what time in the year that was? 

A. I think it was in 1880—in fall of 1880. 

26 X Q. In whose employ are you now? 

A. No one’s. 

27 X Q. Haven’t you been engaged by the Farmers’ Friend Co. 
to work for them when they start up? 

A. There is no time set. 

28 X Q. But you have been engaged by them, haven’t you ? 


A. Yes, sir. 
SEBASTIAN RITTY. 


275 V. J. Williams. 


* et 
“ 


._ J. WILLIAMs, a witness produced on behalf of complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Ek. W. WITHEY, of connsel for com- 
plainant, as follows: 

1 Q. State your name, age, residence, and occupation ? 

A. Valconion J. Williams; age, 52 years; residence, Dubuque, 
Iowa; agricultural implement dealer. 

2 Q. How long have you been dealing in agricultural imple- 
iments ? 

A. Since 1860. 

3 Q. State what experience you have had in selling and in watch- 
ing the practical operation of corn-planters ? 

A. I have been selling planters for sixteen years, and most of the 
time as a general dealer. Of course my experience is mostly in 
those I have been dealing in—Vandevier, Challenge, and Farmers’ 
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Friend and Climax. We got those in their day, and got the best, 
as we thought, that we found in the market. We found the rotary 


drop to be the most practical and most desirable. 
(The testimony of this witness so far objected to as it does not 
appear to be in rebuttal.) 


4 Q. Have you operated or watched the operation of the various 
kinds of corn-planters ; and, if so, to what extent? 


(Same objection.) 
(Counsel for complainant'states that these questions are merely 


preliminary.) 


A. We found planters that we have handled that were difficult 
to regulate their depth—to make them deeper or shallower. We 
found a growing demand for some device that would regulate the 
depth of a planter in running deeper or shallower and raising it out 
of the ground in different conditions of the soil. 

5 Q. What I wish to have you state now is not results, but what 

your experience has been in the practical operation of 
276 ~=corn-planters—that is, how much experience in their opera- 
tion have you had? 

A. Well, I have had 15 years’ experience in handling them since 
1868. 

6 Q. Have you examined Defendant’s’ Exhibit Evans Planter 
shown you here; and, if so, what is your opinion of it as a practi- 
cal machine, and how would it sell in the market ? 


(Objected to as incompetent.) 


A. I have had no practical experience with it, and, of course, 
about all I ean say about that it, of course, don’t strike me favor- 
ably, and don’t occur to me that you can raise the runners suffi- 
ciently out of the ground or force it into the ground as readily as 
some other planters. I think a lever is objectionable in the center. 
I don’t think it would sell—it wouldn’t with me—as well as the 
Challenge or Farmers’ Friend. I have had an opportunity of hand- 
ling it, but prefer the Farmers’ Friend or Challenge. 

7,Q. [ask you the same question with reference to Defendant’s 
Exhibit Evans Corn Drill and Planter shown you here? 


(Same objection.) 


A. My answer would be the same as above, so far as the drill it- 
self is concerned. 

8 Q. Whatis your opinion of Defendant’s Exhibit Buckeye Planter 
as a practical machine, and how do you think that would sell in the 
market? 

(Same objection.) 


A. I think that is too complicated, and the character of its con- 
struction is such that it would not be marketable in our market. 
I don’t regard their raising and lowering as practical at the present 
day. 


“J 
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9 Q. Lask you the same question with reference to Defendant’s 
Exhibit Champion Planter. 

A. Well, it is substantially the same as the Buckeye ; some points 
are better, but is not practical, Ithink. Itishard totell. It wouldn’t 
sell in our market, of course. Challenge and Farmers’ Friend are 

favorites, and Union and Deere & Mansur. 
277 10 Q. I ask you the same question in reference to Defend- 
ant’s Exhibit Wright Planter. 

(Same objection.) 

A. I would make my answer the same as the Buckeye. I don’t 
see much difference; I don’t think either of them would do in our 
country. : 

11 Q. I ask you the same question with reference to Defendant’s 
Exhibit McSherry Wright’s Planter. 

(Same objection.) 

A. I don’t think the lever attachment isa desirable one; you can’t 


press into the soil or raise it out of it sufficiently to meet the de- 
mand in regulating their depth. I should regard it as unsalable. 


Cross-examination by C. M. Peck, counsel for defendant: 


12 X Q. Have you ever tested or had any practical experience 
with any of the planters used as defendant’s exhibits about which 
you have been testifying ? 

A. No. 

VALCONLON J. WILLIAMS. 


C. S. Woodrow. 


C. S. Wooprow, a witness produced on behalf of complainant, 
in answer to interrogatories propounded to him by Epwarp Boyp, 
of counsel for complainant, deposeth and saith: 


1 Q. State your name, age, residence, and occupation. 

A. Charles S. Woodrow; age, 32; residence, Columbus, Ohio ; oc- 
cupation, farmer. 

2 Q. What experience have you had in the sale of corn-planters? 

A. I sold planters in the spring of 1877 and 1878. 

3 Q. Whose planters did you sell in 1878; what was its name? 

A. Buckeye planter, Shawnee Agricultural Company, at 

Xenia. 
278 4 Q. For what season’s planting were these sold ? 
A. For 1878. 

5 Q. About how many did you sell? 

A. In the neighborhood of forty—that is, to the best of my recol- 
lection. I can’t be positive. I have nothing to show. 

6 Q. Did these planters give satisfaction to the purchasers ? 

A. No, sir. 

7 Q. State whether many of them were returned. If so, what was 
done to them? 

A. There was only one returned that year. 
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8 Q. Look at “Complainant’s Exhibit Buckeye 1878 Rotary 
Plate” and state how the dropper plates on the planters sold by you 
in 1878 compared with it. 

A. It was the same. 

9 Q. State whether any of those planters had a hand lever for 
raising or lowering the runner frame. 

A. No, sir. 

10 Q. If you have a cut illustrating these planters please produce 
it. 

A. I have and produce the same. 

11 Q. State how said ent was received and from whom. 

A. From C. W. Trader, on letter-head, or rather on the back of it. 

12 Q. In whose handwriting is said letter, if vou know? 

A. It is in the same handwriting that all the letters were that I 
received from Mr. Trader with his name signed to them. I never 
saw him write and could not swear positively that it is his hand- 
writing. 

13 Q. Did you receive from the Shawnee Agricultural Company 
the planter promised by said letter would be sent to you? 

A. I did, sir. 

14 Q. When did you receive it? 

A. Lam not positive to the exact time, but it was in the 
279 ~=fore part of January, 1879, shortly after this letter was written. 

15 Q. Did that planter contain a hand lever for elevating 
or lowering the runner frame ? 

A. No, sir. 

16 Q. Was there any change in its dropping mechanism from 
those you had sold in the spring ot 1878? 

A. Yes, sir. 

17 Q. Describe, generally, what the difference was. 

A. The points in 1878 for driving the drop plate were cast with 
the drop plate or attached to it by solid castings, and for 1879 there 
was a star which had two little lugs on it; those lugs fit into holes 
in the drop plate. 

18 Q. How did the seeding mechanism of the planter which you 
received in January, 1879, compare with the seeding mechanism of 
Defendant’s Exhibit Buckeye Planter ? 

A. It is just the same. 7 

19 Q. What was the name of your business concern when the 
planters were sold by you? 

A. Patrons’ Agricultural Association of Columbus, Ohio. 

20 Q. How long did you continue in business and who succeeded 
you ? 

A. From the 1st of April, 1877, to March 1st, 1879; J.G. Edwards 
& Co. succeeded me. 


(Counsel for complainant here offers in evidence the cut and letter 
——_ by the witness and marks the same “ Complainant’s Ex- 
ibit Buckeye Cut.”) 
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280 SHAWNEE AGRICULTURAL Co., MANUFACTURERS OF AGRI- 
CULTURAL IMPLEMENTs. 
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XENIA, O., Dee. 6, 1878. 
C.S. Woodrow, Esq., sup’t., Columbus, O. 

DeAR Sir: We received your contract with letter of Mr. Lough, 
to be as per contract inclosed, which, if we accepted your proposition— 
that is,to give you a planterand drill for favors shown us last season—— 
why to return this and you would sign a copy which you had and 
return tous. We accept your proposition, and in addition to the 
number ordered in this contract we will send you one extra, no 
charge. We feel satisfied that you will have no trouble this season, 
as we have at great expense perfected our planter and have a drill 
that has no equal. Please send us a copy of this signed, and oblige. 
Hope you will do something for us on rakes this season if possible. 


C. W. TRADER, 8’v. 


21 Q. You have said that only one of the planters sold in spring 
of 1878 was returned. but that they did not give satisfaction. 
281 You may explain why more of them were not returned. 

A. Complaints came in that the cora went around on the 
seed plate and returned into the box instead of dropping down to 
the ground, as it should. I puta spring on the cut-off that was 
made of sheet brass that covered the holes upand kept the corn in 
tiie holes in the seed plate until it came around to the holes of the 
shoe to drop down to the ground, and took them out and put them 
on all the planters I had sold; that kept the planters out for that 
year. Thatone that was returned came home before we knew any- 
thing was the matter with it. 

The entire testimony of this witness is objected to as not in re- 
buttal and irrelevant, and cross-examination waived. 
CHARLES 8S. WOODROW. 
21—359 
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Henry C. Darnell. 


Henry C. DARNELL, a witness produced on behalf of the com- 
plainant, being first duly sworn, deposeth and saith, in answer to 
interrogatories ‘propounded to him by Epwarp Boyp, Esq., of counsel 
for the complainant, as follows : 


1 Q. State your name, residence, and occupation and age. 

A. Henry C. Darnell; 53 years old; am a farmer and tile-maker ; 
live near Grove City, Franklin county, Ohio. 

2 Q. State what experience you have had in the sale of corn- 
planters. ' 

A. Began selling them in 1877 and quit in 1881. 

3 Q. Where did you sell them in 1877 and what was the name of 
your firm? 

A. Number 101 E. Town street, Columbus, Ohio. Name of firm 
was the Patrons Agricultural Association. 

4Q. How long did that association continue in business, and by 


-what was it succeeded ? 


A. Two years. It was succeeded by J. G. Edwards & Co. 
5 Q. Did you continue with J. G. Edwards & Co.? 
282 A. I did; I was the Co. 
6 Q. By whom was the planter made which you sold for 
the spring of 1878, and what was it called? 

A. By the Shawnee Agricultural Co., of Xenia, Ohio. It was 
called the Buckeye corn- planter. 

7 Q. Look at Complainant ’s Exhibit “ Buckeye, 1878, Rotary Plate” 
and state how it compares with rotary plates on the planters sold by 
the association for 1878. 

A. It is the same plate that was on for that year. 

8 Q. State whether any of the planters for that year sold by you 
contained a hand lever for elevating or lowering the runner frame. 

A. They had none. 

9 Q. Were the planters sold by you for 1879, 1880, and 1881 made 
by the Shawnee Agricultural Co.? 

A. They were all made by it, except one or two planters. I sold 
one or two Evans planters. 

10 Q. What change, if any, was made in the Buckeye planter for 
1879” 

A. A change was made in the plate. The plate was made open 
and driven by an extra piece. 

11 Q. Look at the seeding mechanism of Defendant’s Exhibit 
“Buckeye Planter” and state how it compares with those sold by 
you for 1879. 

A. Those I sold in 1879 had that feed plate and driving arrange- 
ment. 

12 Q. Do you mean those sold for the spring of 1879? 

A. Yes, sir. 

13 Q. Was any change made in the drill attachment at that time; 
and, if sc, what? 
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A. A change was made, but I don’t know as I can tell what the 
old one was. I never sold one with the drill attachment that was a 
success. 

14 Q. Did any of the planters which you sold for the spring 
283 of 1879 contain a hand lever for raising or lowering the run- 
ner frame? 

A. They did not. 

15 Q. State whether any of the planters sold for 1878 were re- 
turned; and, if so, in what proportion and what, if anything, was 
done to them. | 

A. There was, I should think, nine-tenths of them sent back to 
the shop, and we had the plates changed from the old drop to the 
new. 

16 Q. In sending these to the shop for this purpose were the com- 
plete machines forwarded, or only one part? 

‘A. Only the front part was sent. 

17 Q. Have you examined Defendant’s Exhibit “ Buckeye Planter” 
here shown to you? 

A. Yes, sir. 

18 Q. When and where did you first see a planter having a hand 
lever for raising the runner frame like that on the exhibit? 

A. The first I saw it was in our store in the spring of 1880. 

19 Q. Did you sell Buckeye planters for the spring 1880 having 
such a lever ? ; 

A. Part that I sold had; those that I held over from the year be- 
fore didn’t have. 

20 Q. Did all those which you received that spring from the Shaw- 
nee Agricultural Co. have such a lever ? 

A. They did. 

21 —. Did you receive such levers separate from planters from 
the Shawnee Agricultural Co. at any time; and, if so, when ? 

A. I did, in the spring of 1830. 

22 Q. What did you do with such levers? 

A. Put them on planters I had from the year before, and one, I 
believe, I put on a planter I had sold the year before. 

23 Q. Were the planters which you sold in 1881 the same as the 

Buckeye with the hand lever sold the year before? 
284 A. They were the same. 


The testimony of the witness objected to by counsel for defendant 
as irrelevant and not in rebuttal and cross-examination waived. 


HENRY C. DARNELL. 


Adjourned until to-morrow morning, Wednesday, October Ist, 
1884, at 9 o’clock a.m. 
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WeEDNESDAY MoRNING, October 1st, 1884. 
Met pursuant to adjournment. 


Victor P. Van Horne. 


Victor P. VAN Horne, a witness produced on behalf of complain- 
ant, being first duly sworn, in answer to interrogatories propounded 
to him by Epwarp Boy p, Esq., of counsel for complainant, deposeth 
and saith as follows: { 


1 Q. State your name, age, residence, and occupation. 

A. Victor P. Van Horne; 35 years old; I am secretary of the 
Farmers’ Friend Manufacturing Company; residence, Dayton, Ohio. 

2Q. For how long has your company manufactured corn-planters ? 

A. Since 1879; for the spring of 1879. 

3. Q. Were you acquainted with Michael Runstetler during his 
lifetime—I mean the Michael Runstetler named in letters patent re- 
issue 10155—and, if so, under what circumstances did you become 
acquainted with him ? 

A. I was; he was employed by us as the general superintendent. 
I met him first when he came here, about October 15, 1879. 

4 Q. When did he enter the employ of your company and how 
long did he continue ? 

A. His time is credited since October 20, 1879. He continued in 

our employ until the time of his death, in February, 1884. 
985 5Q. What wasthe first work which he did after coming into 


your employ ? 4 
A. His first work was to construct a corn-planter. 
6 Q. State whether he reconstructed the planter as made by you 
for the spring of 1879, and, if so, and if you have any model repre- 
senting the planter as reconstructed by him, you will please produce 
the same. 
A. No, sir; he at once put up a planter represented by the model 
herewith offered. 
(Complainant’s counsel offers in evidence the model produced by 
witness and marks the same Complainant’s Exhibit Runstetler 
Model.) 
7 Q. I observe that the model does not contain seeding mechan- 
ism; you will please state to what extent the model represents the ° 
planier made by Mr. Runstetler. 
A. The model represents the planter made by him in all respects 
except the boxes and dropping device - 
8 Q. When was this first planter completed ‘ ? 
A. It was not longer than two weeks from the time of his employ - wil 


ment by us. 
9 Q. When was the next planter like the first completed, and 
what use was made of it and when ? 
A. It was completed Nov. 28, 1879. It was expressed November 
29th following to D. Mulholland, Ottawa, Illinois. 
10 Q. W hat was Mr. Mulholland’s business and what was the ob- 
ject of expressing it to him ? 4 
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A. He was oneof our traveling agents, and the planter was shipped 
him as a sample to show the dealers in that place. 
11 Q. State whether Mr. Mulholland was at that time engaged in 
making contracts for the sale of planters for the following season. 
A. He was. 
12 Q. Was this planter used that fall by any one else as a sample 
for the making of contracts for the next season ? 
286 A. It was. It was shipped to Peoria, and was used for that 
purpose there. 
3 Q. State whether contracts were made at Ottawa and Peoria 
for the following season. 


(Objected to as irrelevant and not in rebuttal.) 


A. They were. 

14 Q. What style of planter did your company make and sell for 
the season trade of 1880? 

A. They were represented by the model shown, “Complainant’s 
Exhibit Runstetler Model.” 

15 Q. How many planters did your company sell like the model 
for the year 1880? 

A. Nearly thirteen hundred. 

16 Q. If you have a circular containing a cut of the planter you 
have been speaking of you will please produce it, and state when the 
same was issued. 

A. It is herewith offered. It was issued the latter part of Decem- 
ber, 1879, or early in January, 1880. 


[aners ? 
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Said circular is herewith offered and marked “ Complainant’s Ex- 
hibit Farmers’ Friend Circular.” 
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WEDNESDAY MORNING, October 1st, 1884. 
Met pursuant to adjournment. 


Victor P. Van Horne. 


Vicror P. Van Horvz, a witness produced on behalf of complain- 
ant, being first duly sworn, in answer to interrogatories propeunded 
to him by Epwarp Boyp, Esq., of counsel for complainant, deposeth 
and saith as follows: 

1 Q. State your name, age, residence, and occupation. 

A. Victor P. Van Horne; 53 years old; [ am secretary of the 
Farmers’ Friend Manufacturing Company; residence, Dayton, Ohio. 

2 Q. For how long has your company manufactured corn-planters ? 

A. Since 1879; for the spring of 1879. 

3 Q. Were you acquainted with Michael Runstetler during his 
lifetime—I mean the Michael Runstetler named in letters patent re- 
issue 10155—and, if so, under what circumstances did you, become 
acquainted with him? 

, A. I was; he was employed by us as the general superintendent. 
I met him first when he came here, about October 15, 1879. 

4 Q. When did he enter the employ of your company and how 
long did he continue? 

A. His time is credited since October 20, 1879. He continued in 

our employ until the time of his death, in February, 1884. 
285 5Q. What wasthe first work which he did after coming into 
your employ ? 

A. His first work was to construct a corn-planter. 

6 Q. State whether he reconstructed the planter as made by you 
for the spring of 1879, and, if so, and if you have any model repre- 
senting the planter as reconstructed by him, you will please produce 
the same. 

A. No, sir; he at once put up a planter represented by the model 
herewith offered. 

(Complainant’s counsel offers in evidence the model produced by 
witness and marks the same Complainant’s Exhibit Runstetler 


Model.) 


7 Q. L observe that the model does not contain seeding mechan- 
ism; you will please state to what extent the model represents the 
planter made by Mr. Runstetler. 

A. The model represents the planter made by him in all respects 
except the boxes and dropping device. 

8 Q. When was this first planter completed ? 

A. It was not longer than two weeks from the time of his employ- 
ment by us. 

9Q. When was the next planter like the first completed, and 
what use was made of it and when ? 

A. It was completed Nov. 28, 1879. It was expressed November 
29th following to D. Mulholland, Ottawa, Illinois. 

10 Q. What was Mr. Mulholland’s business and what was the ob- 
ject of expressing it to him ? 
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A. He was oneof our traveling agents, and the planter was shipped 
him as a sample to show the dealers in that place. 
11 Q. State whether Mr. Mulholland was at that time engaged in 
making contracts for the sale of planters for the following season. 
A. He was. 
12 Q. Was this planter used that fall by any one else as a sample 
for the making of contracts for the next season ? 
286 A. It was. It was shipped to Peoria, and was used for that 
purpose there. 
13 Q. State whether contracts were made at Ottawa and Peoria 
for the following season. 


(Objected to as irrelevant and not in rebuttal.) 


A. They were. 

14 Q. What style of planter did your company make and sell for 
the season trade of 1880 ? 

A. They were represented by the model shown, “ Complainant’s 
Exhibit Runstetler Model.” 

15 Q. How many planters did your company sell like the model 
for the year 1880? 

A. Nearly thirteen hundred. 

16 Q. If you have a circular containing a cut of the planter you 
have been speaking of you will please produce it, and state when the 
same was issued. 

A. It is herewith offered. It was issued the latter part of Decem- 
ber, 1879, or early in January, 1880. 
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Said circular is herewith offered and marked “ Complainant’s Ex- 
hibit Farmers’ Friend Circular.” 
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287 THe Farmers’ FRIEND CoRN-PLANTER. ITs SALE AND Suc- 
CESS UNPRECEDENTED. FARMERS ENTHUSIASTIC IN THEIR 
PRAISES AND DeEaLerRS EARNESTLY SEEKING ITS SALE. MANU- 
FACTURED BY FARMERS’ FRIEND M’r’a Co., Dayton, Onto. THE 
FARMERS FRIEND PLANTER. 


In offering our corn-planter to the trade of 1880 we point with 
pride to its record of last season, and have a conscious satisfaction 
that the improvements since made will make us the acknowledged 
leaders of the corn-planter trade. Its superior features have never 
been questioned, and the weak places that could only be developed 
by its first season’s use in the field have been strengthened, so it is 
without a defect and with a combination of advantages that can- 
not be approached. 

We ask a careful examination of the following features, which are 
among its special advantages : 
~ The corn when passing. into the ground is in full view of the oper- 

ator. 
288 The corn passes directly from the “ cut-off” into the runner 
valve and is dropped with marvelous accuracy. 

The drop cannot be made to catch, lock, or work hard; it oper- 
ates the plate from near the outside; works light and has a short 
stroke; 1s positive in all its action, and is without friction and wear, 
and it cannot fail to work with a check-rower. 

It plants and always covers in hard or soddy ground. 7. 

The runners can be held in hard ground or out of loose ground 
without any effort of the operator. 

One runner can drop in a_hollow or dead furrow or pass over an 
obstruction without affecting the other, and one cannot run in 
deeper than the other. 

The runners can be lockedjdown at any depth, making it a rigid 
planter. 

The driver has perfect control of the planter with either a foot or 
hand lever; with the foot lever or treadle pressing on one end raises 
the runners on the other—holds them in the ground. With the 
hand lever the runners can be raised and also forced aud held down 
into the’ground. ‘ 

It can be regulated to plant at any depth. The entire weight of 
the machine, driver and dropper, can be held on the runners to 
plant hard ground. 

The boxes are made with cast-iron ends, which are bolted to the mn 
frame, rendering it impossible for any part of the drop to loosen cr 
become out of order. 

The check-rower is fastened to the frame, making it perfectly 
solid, with no possibility of its racking any part of the machine. 

The driver’s seat ison a curved standard, making it a comfortable, 
durable, and handsome seat. 3 

Both the driver’s and dropper’s seats are adjustable, and both are 
on the wheel frame, so there is no weight on the horses’ necks. 


as 
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The runners are of an improved pattern, made from the best ag- 
ricultural steel, and formed entirely by machinery, so they are free 
from marks and defects and have a very high polish. 

A drilling attachment is added when it is desired, making fora 
small additional expense two machines in one. 

In symmetry of proportion, in beauty of finish, and excellence of 
construction it has no equal. 


289. The Farmers’ Friend Corn-Planter. Unequaled in Every Respect. 


It is universally conceded that no machine of any kind was ever 
introduced that has met with so much favor among dealers and 
farmers and attained so great a degree of success the first season as 
the Farmers’ Friend Corn-Planter. 

It became a favorite as soon as it was placed on exhibition, and 
constantly grew in popularity, and ended the season by a record in 
the field that has never been equaled. , 

We thank our patrons who kindly helped us give it a reputation, 
and to them, together with the new customers who are seeking it, 
we offer a machine that is the climax of corn-planter invention. 


17 Q. By what name were these planters known ? 

A. The Farmers’ Friend. 

18 Q. If your company has made a planter without the hand 
lever state when it commenced and by what name it is known. 

A. We made such a planter for the trade of 1881, and have made 
it up to the present time. It has been known as the Farmers’ 
Friend, Jr.,and as Farmers’ Friend lock treadle. 

19 Q. Inall respects, except the hand lever, how does this machine 
compare, as to construction, with the Farmers’ Friend ? 

A. It is identically the same in all other respects except the hand 
lever and its connections. 

20 Q. State whether the treadle and locking device on this Jr. 
planter has been made in accordance with reissue letters patent 
10155. 

A. They are correctly shown in that reissue. 

21 Q. State whether the same means have been employed to in- 
troduce these two styles of planters to the trade. 


(Objected to as irrelevant and not in rebuttal.) 


A. Both planters have been advertised in all of our regular cir- 
culars. 

22 Q. State how the sales of the two classes compare and whether 
any inducement has been offered for the purchase of the one without 
the hand treadle by way of reduced price. 

290 (Same objection.) 

A. I cannot better answer your question than by saying that out 
of about 22,000 corn-planters manufactured we have made only 
about five hundred of the Jr. or lock treadle machine, and this 
notwithstanding we have offered the last-named planter at a lower 
price. 


: 
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23 Q. If, after selling the Jr. or lock treadle planter, you have 
been ci alled upon to substitute the treadle and lever of the “ Farmers’ 
Friend ” state the circumstances. 

(Same objection.) 

A. Dealers have purchased both styles of planters, and when the 
“Farmers’ Friend” was shown they were unable to sell the other, 
and were obliged to get the necessary attachments to change it. 
One spring we ran out of some things necessary to put up the 
“Farmer’s Friend” planters, and, having the others in stock, shipped 
them out on orders for the “ Farmers’ Friend,” with an explana- 
tion and statement that they would be changed if the purchaser 
wished. In most of these cases we made a further reduction in 
price, but still were subsequently called upon to furnish a large 
number of levers for these machines. 


Cross-examination by C. M. Peck: 


24 X Q. I understood you to say that some two weeks after 
Michael Runstetler entered into the employ of your iar om © which 
would be some time during the first week in November, 1879, he 
had completed a machine like the Complainant’s Exhibit Runstetler 
Model. Is that correct? 

A. Yes, sir. 

25 X Q. Did your company at that time determine to build ma- 
chines like this for the season’s trade of 1880? 

A. We did conclude as soon as the machine was completed, as 
stated. 

26 X Q. Did you notify agents and dealers generally of your in- 
tention to build these machines during the fall of 1879? 

A. I cannot answer that question definitely, but it is very 
291 natural that in our regular business and correspondence we 
should have done so. 

27 X Q. Does your company keep letter-press copies of your cor- 
respondence with your agents and dealers ? 

A. Yes, sir. : 

28 X Q. Do you know a Mr. P. N. Aulton or Oulton, of Gran- 
ville, Illinois? 

A. I have no recollection of him. 

29 X Q. Will vou please turn to your letter book, under date of 
November 24, 1879, and state whether you did not write to this gen- 
tleman, in which letter this machine is referred to and his trade so- 
licited? If you find such letter please produce it for the examiner 
to take a copy of it. , 

A. The letter referred to is as follows 

Nov. 24, 1879. 


J. A. Outen, Danville, Il. 

DEAR Str: We have yours of the 22d inst. Will you handle our 
drill if satisfactory arrangements can be made on both the drill and 
planter? The drill we can furnish as low: as any first-class ma- 
chine, but no lower; but we will make a low price on the planter if 
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you will handle them both. Let us know about this, and how many 
you will order of each kind to guide us in making a discount. Mr. 
Runstetler, who is the originator and patentee of the Deere planter, 
is now with us. We have taken the best features of that machine, 
and the best of the Champion, and added a few improvements of 
our own, which puts us at the head of the planter trade. We have 
a foot treadle for managing the runners, and a hand lever with 
which we can lock them in any position and throw the whole weight 
of the driver and the runner frame on the runners. Either this 
lever or the treadle can be used, which is of the greatest advantage 
in working up the trade. 
Yours truly, FARMERS’ FRIEND M’'EF’G CO., 
STENOGRAPHER. 


30 X Q. It is in evidence that your company sued the Deere & 
Mansur Company, in the northern district of Illinois, for 
292 alleged infringement of the Runstetler reissue here in suit, 
and in which suit a decree was entered awarding an injune- 

tion, though none was issued. It is also in evidence that the Deere 
& Mansur Company are still manufacturing planters containing 
combined hand and foot levers. What is the agreement, if any, be- 
tween your company and the Deere & Mansur Co. by which the 
latter continues the use of these levers? 

A. | understand that after our suit was brought against the Deere 
& Mansur Co. they spent much time and research in endeavoring 
to find something that would be an answer, or that from the use of 
which they might be successful in defending the suit; that they were 
unable to find what in their judgment would be such, and were ad- 
vised by their attorneys to make a compromise, which was effected, 
and they are now manufacturing their planter under a license from 
ee 

31 X Q. Who were their attorneys ” 

A. Well, I can’t give the names of the attorneys. I think they 
were Harding and Bennett. 

32 X Q. What was the consideration of the giving of this license ? 

(Question objected to as irrelevant, immaterial, and not cross- 
examination, and witness is instructed that he may decline to an- 
swer.) 

A. I shall merely say that the license itself was a part of the con- 
sideration, and will decline to answer the question more directly. 

33 X Q. At the time of the settlement with the Deere & Mansur 
Company there was a suit pending against your company in the 
southern district of Ohio in which the Deere & Mansur Company 
were complainants, and wherein an injunction is asked against the 
alleged infringement by you of the Atkinson patent, and in which 
suit your company is under bond. Is not that the fact? 

(Objected to ‘as irrelevant, immaterial, and not cross-examina- 
tion.) 
293 A. Iam unable to answer the question. 


22—309 . 
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34 X Q. Don’t you know the facts inquired about? 
(Same objection.) 


A. The only answer I can give to that question is now on the 
record. 

39 X Q. You do know, however, that there was such a suit pend- 
ing at the time of the settlement, do you not? 


(Same objection.) 

A. I have heard it talked about, but have had nothing to do with 
it personally, and know so little concerning this part of it that I 
shall decline definite answers to this or like questions. 


Redirect examination by Epwarp Boyp: 


oe 


36 R. Q. Referring to copy of letter produced in answer 39, state 
what interest, if any, your company had in the patent or patents 
under which the Champion planter was manufactured prior to No- 
vember 24, 1879. 

A. We have a half interest in the following patent, which is the 
one referred to: Reissue Jarvis Case, No. 8547, date, January 21, 
1879. 

37 R. Q. State, if you know, whether the manufacturers of the 
Champion work under a license under that patent from Mr. Case. 


(Objected to as incompetent and calling for hearsay.) 


A. I am quite sure they did. 

38 hk. Q. State whether your company became interested in the 
patents of the Mr. Runstetler referred to in said letter under which 
the Deere planter had been manufactured. If so, in what way ? 

A. It did. When Mr. Runstetler left the employ of the Deere & 
Mansur Company he was given a release without prejudice to any- 
thing he had at that time or formerly, and when he entered our 
employ he assigned to us all of his interest in the patents and im- 
provements under which the Deere planter was being manufact- 
ured. 


V. P. VAN HORNE. 


294 Valconlon J. Williams. 


VALCONLON J. WILLIAMs, being recalled as a witness, deposeth 
and saith, in answer to interrogatories propounded by E. W. Wiruey, 
as follows: 

1 Q. How many kinds of corn-planters manufactured by the 
Farmers’ Friend Co. do you sell ? 

A. Three kinds, Farmers’ Friend, Farmers’ Friend, Jr., and Day- 
ton. . 

2 Q. What is the difference in construction in the Farmers’ Friend 
and Farmers’ Friend, Jr.?, 


— 
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A. The Farmers’ Friend has a ratchet lever combined with the 
foot treadle, while the Farmers’ Friend, Jr., has no lever and the 
ratchet is on the treadle; it is locked with a pawl; otherwise they 
are similar. : 

3 Q. How do the two machines compare in their selling quali- 
ties ? 

A. The Farmers’ Friend, Jr., is not salable in our trade, and 
while we have sold it we have had to procure the lever attachment 
to put on it to make it the same as the Farmers’ Friend. We have 
always mi ade a difference in the price of the two planters, selling 
the Farmers’ Friend, Jr., two dollars less. 

4 Q. Do I understand that persons to whom you have sold the Jr. 
machine have returned them to be changed to the other style ? 

A. In some cases; yes, sir; they have been returned, and in other 
cases we have sent them the attachments with instructions how to 
put them on, they paying us the difference in the cost. 

oQ. To how great an extent have you been required to make this 
change in the machines sold by you‘ 

A. In all that we have had we have had to m: ake that change. 
We have never had one that stuck. 

6 Q. How, then, do you regard planters without levers as com- 

pared with planters having the lever and treadle device 
295 like the Farmers’ Friend machine with reference to their sell- 
ing qualities ? 

A. The Farmers’ Friend, Jr., are unsalable with us by reason of 
hot having the lever device. 

7 Q. I will again call your attention to the various defendant’s 
exhibits concerning which | examined you yesterday, and ask you 
generally whether you regard them as salable machines. 

(Objected to as incompetent.) 

A. I do not. 

8 Q. Would you, in your opinion,.be able to handle any of them 
in your business ? : 

(Sarne objection.) 

A. I don’t think they could be sold at any price in our market. 


Cross-examination by C. M. Peck: 


9 X Q. Under what name are you doing business? 

A. V. J. Williams Implement Company. It is a corporation 
under our State law. 

10 X Q. Are not the Farmers’ Friend Company or its members 
the originators and principal stockholders in said company ? 

A. They were not the originators. They hold some stock in it. 
They were among the original incorporators. They are not the 
principal stockholders. 

11 X Q. What office do you hold in said company ? 

A. Iam manager; that includes the office of secretary and treas- 
urer under our by-laws. 


VALCONLON J. WILLIAMS 


liz THE FARMERS’ FRIEND MANUFACTURING CO, VS. 


Andrew Runstetler. 


ANDREW RunNstTer_er, a witness produced on behalf of complain- 
ant, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Epwarp Boyp, of counsel for com- 
plainant, as follows: 


296 1 Q. State your name, age, residence, and occupation. 
A. Andrew Runstetler ; 47 years ; residence, Dayton, Ohio; 
occupation, superintendent of the Farmers’ Friend Manuf’g Co. 

2. State what experience you have had in the manufacture and 
sale of corn-planters. 

A. I have been in the business ever since 1863, experimenting, 
making improvements, ete. I have been selling planters a great 
deal, and have been on the road selling them a great deal. 

3. Was Michael Runstetler your brother? 

A. He was my brother. 

4 Q. Where and with whom were you both engaged in 1878 and 
1879? 

A. In 1878 we were both engaged with Deere & Mansur Com- 
pany, in Moline, Illinois, up to the spring of 1879. Michael Run- 
stetler, my brother, was there during the summer of 1879, but was 
not engaged with any firm during thesummer. I continued on with 
Deere & Mansur Co. until following spring of 1880. 

9 Q. Can you state when your brother left Deere & Mansur Com- 
pany more definitely ” 

A. My brother left Deere & Mansur Company in March, 1879. 

6 (). Before leaving did he describe to you a plan for attaching a 
hand lever to a corn-planter which was being manufactured by the 
Deere & Mansur Company which contained a foot treadle substan- 
tially like that shown in Defendant’s Exhibit Atkinson Patent ? 

A. He did talk to me in the fall of 1878 regarding putting a lever 
onto the planter which would bea great benefit to it, with regard- 
ing handling the planter. : 

7 Q. Do you know whether his relation with the Deere & Mansur 

Company at the time he left and for some time previous was 
297 satisfactory or otherwise, and do you know of any. reason 

which he had at that time for not there bringing out or put- 
ting in use improvements which he had perfected ? 

(Objected to as irrelevant.) 

A. They were not satisfactory. He did not altogether agree with 
one of the partners in the concern, for the reason that he would not 
go ahead and make further improvements. ‘The reason was he did - 
not think he would stay there, for he did not think he could get 
along any further with the partner in the concern. 

8 (). The reason for what ? 

A. He did not want to stay there for the reason that they did not 
want to go ahead and make further improvements, and he did not 
want to stay there because he expected to go elsewhere to make 
planters. 
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9 Q. Have you examined and do you understand the operation of 
Defendant’s Exhibits Evans Planter, Evans Corn Drill and Planter, 
Buckeye Planter, Champion Planter, Wright Planter, and Me- 
Sherry’s Wright Planter ? 

A. Yes, sir. 

10 Q. Through what States have you sold planters? 

A. I have sold planters in Ohio, Indiana, Illinois, lowa, Nebraska, 
Kansas, Missouri, and Wisconsin. 

11 Q. In addition to the exhibits to which your attention has 
been called are you familiar with the* principal planters manufact- 
ured since you have been in the business ? 

A. lam. 

12 Q. State whether, in your opinion, either of the exhibits to 
which your attention has been called would satisfy the demands of 
the trade, and give your reasons for such opinion as you may ex- 
press. 

A. I don’t think any of them are successful or have been success- 
ful in the trade in my experience, for | wouldn’t know where to go to 
sell any of them, for [ don’t think [ would succeed in selling enough 

of them to pay my expenses—that is, excepting the Cham- 
2)8 pion planter. In my experience they had some trade on 

their planter, and there is good reason for it. Parties that 
have made the Wright planter had money and means sufficient 
enough to carry on the planter business, and had the planter been 
a good one they would have continued. While I was selling planters 
on the road we never took them in consideration, for we did not 
consider their machines fit to go to the trade, and at the present 
time I honestly don’t believe where other good planters are known 
that you could give one of them away. 

13 Q. What kind of a planter did you sell immediately before the 
Farmers’ Friend ? 

A. The Deere & Mansur Company. 

14 Q. Did that have a treadle without a lever? 

A. Yes, sir; it had a treadle without a lever. 

15 Q. You may state your experience in introducing the Farmers’ 
Friend as to how it was received by dealers. 

A. 1 went to the different fairs in the fall of 1880, and I traveled 
through Illinois and Iowa, and I met very good success with the 
planter on account of the advantages [ had over other planters. 
Wherever I showed the lever and treadle combined and handled the 
machine I invariably made a trade, wherever I showed the machine. 
There were some of the other traveling men on the road in opposi- 
tion to me made it their business talking against the lever and 
treadle combined, but it didn’t last but a little while until I found 
they nearly all copied after us. When I met, two years ago, Mr. 
Shamlin, traveling for the Wait Manufacturing Co., I saw the lever 
on the planter. I asked him if he had it. He said it was a good 
thing and he said they had to have.it,and he said he thought it was 
worth stealing, and he told me they had engaged the best attorneys 
they could get to break down the patent. 

16 Q. With whom is Mr. Shamlin now, if you know? 
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A. The last time I saw him he was with the Challenge Corn- 
Planter Works. [saw him at the Chicago fair two weeks ago. 
299 17 Q. Did Mr. Wright, the manufacturer of the Wright 
planter, one of which is an exhibit in the case, ever express 
his estimate of the hand lever? If so, when and where, and what 
was said ? 
(Objected to as incompetent and not in rebuttal.) 


A. I met Mr. Wright two years ago at Indianapolis fair. I was 
showing up a planter to a party, a farmer friend. He stood there 
and listened to it and he told me that the lever on a planter was of 
no use. He said he put one on his planter and it was no earthly use 
there. 

i8 Q. Was Mr. Wright exhibiting a planter at the fair? 

A. Not that I know of; had there been one I think I would have 
seen it. 

19 Q. Have you sold the Farmers’ Friend, Jr., or lock treadle 
planter ? 

A. Yes,sir; I have. 

‘20 Q. How did your success in the sale of it compare with that of 
the “ Farmers’ Friend ?” 

A. I believe there would be about twenty Farmers’ Friend to one 
Farmers’ Friend, Jr., or lock treadle planter. The most I ever sold 
of the Jr. at one place, to the best of my recollection, I sold at lowa 
City. I sold them some 9 or 10 Jr. planters, and when the retailing 
commenced he wrote me a letter to Davenport, lowa, to send him 
the lever and attachments for allof them. I had several such places 
as those and had to change them. 

21 Q. Which of those two planters sold at the higher price ? 

A. The Farmers’ Friend, with the lever and treadle combined. I 
generally made it a point, when they were running on prices, that 
the dealer could get more money on the Farmers’ Friend planter 
than they could on one without the lever and treadle combined. 


(The entire deposition of this witness objected to as immaterial, 
incompetent, and not in rebuttal, and cross-examination waived.) 


ANDREW RUNSTETLER. 


300 Adjourned until to-morrow, Thursday morning, October 2, 
1884, at 9 o’clock a. m. 
THURSDAY, October 2, 1884. 


Further taking of depositions continued. 


Wilson M. Baker. 


_.Witson M. BAKER, a witness produced on behalf of complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Epwarp Boyp, of counsel for complain- 
ant, as follows: 


1 Q. State your name, age, residence, and occupation. 

A. Wilson M. Baker; age, 37; residence, Urbana, this State ; oc- 
cupation, manufacturer of carriages and buggies and dealer in agri- 
cultural implements. 
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2 Q. If your business has included the sale of corn-planters, state 
for how long. 

A. Well, we have been engaged in selling corn-planters since 1876, 
at Urbana. 

3 Q. What planters have you sold ? 

A. Brown, Climax, Champion, Union, Farmers’ Friend, Wright, 
Evans. 

4 Q. Have youexamined Defendant’s Exhibit McSherry’s Wright 
Planter, here shown to you? 

A. Yes, sir. 

5 Q. Is it substantially the same as those sold by you? 

A. Yes, sir; that one is substantially the same as that sold by us. 

6 Q. When did you sell this? 

A. In 1877, 1 think, we sold the MeSherry. 

7 Q. What do you say as to the salability of such planter at the 
present day ? 


(Objected to as incompetent.) 


A. Well, it wouldn’t have any sale in the section of the country 
that I am acquainted with; certainly wouldn’t be any market 
for it. 
301 8 Q. Have you examined Defendant's Exhibit Wright 
Planter; and, if so, what do you say as to its salability ? 
(Same objection.) 
A. Well, I hardly think it would sell in our country. There 
wouldn’t be much market for it, if any; 1 have examined it. 
9 Q. Answer a similar question as to Defendant’s Exhibit Buck- 
eye Planter. 
(Same objection.) 


A. I have examined it. Well, I shouldn’t regard it a planter that 
would sell with us at prices of first-class goods. 

10 Q. Have you examined Defendant’s Exhibit Evans Planter, 
and is it substantially like the Evans planter which you have sold ? 

A. Yes, sir. | 

11 Q. State how the sale of it at the present time would compare 
with such planters as you are now selling. 


; (Same objection.) 

¥ A. Well, I would think there would be all of from seven to ten 
dollars difference. It would be very hard to get a sale at any price. 
~_— 12 Q. Have you examined Defendant’s Exhibit Evans Corn Drill 


and Planter; and, if so, did you ever see a planter like it before? 
A. I have examined it; I never saw one like it before. 
13 Q. What do you say as to the salability of a planter like it? 
(Same objection.) 
A. I wouldn’t think it could be sold in our country. 
14 Q. When did you sell the Champion planter? 


A. We have had some sales and been handling some of their 
planters since 1878 and 1879 ; from that time up to 1882. 
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15 Q. When did you commence to sell the Farmers’ Friend ? 
A. I think we commenced selling that planter in 1881. 
16 Q. Why have you not sold the Champion since 1882? 


(Objected to as irrelevant and not in rebuttal.) 


302 A. Well, we have had no calls for it in our place of busi- 
ness—that is, substantially no calls—the demand being for 

the Farmers’ Friend. 

17 Q. State whether the Exhibit Champion Planter, here shown 
you, is substantially like that sold by you. 

A. Yes, sir; it is substantially the same. 

18 Q. State whether the devices for elevating the runners have 
been changed since you sold the Champion. 


(Objected to as irrelevant and not rebuttal.) 


A. Well, I think I noticed a change in that. 

19 Q. Did the Brown, Climax, and Union planters which you 
sold have hand levers for operating the front frame? 

(Same objection.) 

A. No, sir; they hadn’t levers for operating when we sold them. 

20 Q. What class of planters does the trade in vour section of the 
country demand at the present time as regards the lever devices? 

(Same objection.) 

A. Those that have levers—that is, levers that have the most facili- 
ties for locking and holding in the ground and convenience connec- 
tion made flexible or rigid. 

Cross-examination waived. 


WILSON M. BAKER. 


Circuit Court of the United States for the Western District of Michi- 
gan, Southern Division. In Equity. 
THe Farmers’ FRIEND Manur’G Co. 
v8. 
THE CHALLENGE CoRN-PLANTER Co. 
Examination of witnesses on behalf of the complainant, at Xenia, 
Ohio, October 4, 1854. 
Present: E. W. Withey and Edward Boyd, for the complain- 
303 ant, and C.M. Peck, for the respondent. 
By request of parties it is ordered that the depositions be 
taken by question and answer. 
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Isaac B. Jones. 


Isaac B. Jones, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Epwarp Boyp, Esq., of counsel for the 
complainant, as follows: 


1 Question. State your name, age, residence, and occupation. 

Answer. My name is Isaac B. Jones. I live in Xenia, Ohio; 62 
years old. I am acting as carpenter for the Orphans’ Home at this 
time. 

2 Q. How long have you been at the Orphans’ Home? 

A. Well, I went there in the winter of 1880, and have been there 
ever since. According to their books it was January, 1880. 

3 Q. Had you been in the employ of the Shawnee Agricultural 
Company of Xenia, Ohio; if so, during what years, and when did 
you leave? 

A. Well, I can’t tell exactly what year. They had been running 
about a year when they came for me to make patterns for them. | 
think it was about a year, for they had some patterns made before 
I got there. I continued to work for them until the winter of 1878 
and 79; then the first summer after I left there | worked in town here 
inaroom with Mr. Tiffany. The next fall, or rather the next winter, 
[ went to the home. 

4Q. While you worked for the Shawnee Agricultural Company 
were you familiar with the different corn-planters made by it? 

A. Yessir; I think it was. 

5 Q. Look at the Defendant’s “Exhibit Buckeye Planter” and 
state whether, while you were working for the Shawnee Agricultural 
Company, it made any planters having a hand lever for elevating 
the runner frame as shown in said exhibit. 

A. No; I didn’t see any made there, when I was there, of that 

kind. 


304 6 Q. Could they have been made without you seeing them ? 
(Objected to as incompetent.) 


A. I don’t know how; all of their work was done in the room 
where | was making my patterns. There was a tite, in the sum- 
mer time, while they were not running, that I was not there. 

7 Q. Look at Defendant’s “ Exhibit Improved Buckeye Machine ’ 
and state what, if anything, you did to the model, and when and 
where it was. 

A. The old device had a different arrangement for moving the 
foot treadles, and they came to me during the summer, while I was 
working in town—the summer of 1879—they came to me and 
wanted me to take the foot lever off and in its place fix the hand 
lever; I done it. Mr. Collier brought the models to me and I 
changed two of them to that device. It was my own shop, but I 
had it rented of Mr. McMillan. 


’ 


ISAAC B. JONES. 
23—359 
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C. W. Trader. 


Also Mr. C. W. TrapER was duly sworn on behalf of the com- 
plainant, and testified as follows: 


1 Q. Are you the Charles W. Trader who heretofore testified in 
this cause on hehalf of defendant ? 

A. Yes, sir. 

2 Q. If your company sold one of your Buckeye corn-planters to 
Erastus Bonner, mentioned by you in vour former deposition, state 
the date of such sale and delivery of the same. 

A. It was sold May 1d, Is7d: I suppose they took it the same 
day; | have no knowledge of that. 

3 Q. Look at Complainant’s “ Exhibit Buckeye Cut” and state in 
whose. handwriting the letter is. 

(Objected to as irrelévant and not rebuttal.) 


A. It is my handwriting. 


305  Cross-examination: 


1X Q. If you have anv other cut of any other form of corn- 
planter than that shown in the exhibit just handed you, you will 
please produce the same. 

A. Here is one. 


Defendant's counsel offers the same in evidence and has it marked 
“ec ,— . Pass oo ° ° > > : a . ** 

Defendant’s Exhibit Colored Buckeye Cut. 

2X Q. Please state who furnished you with these cuts like “ Ex- 
hibit Colored Buckeye Cut.” 

(The offer of the exhibit and all questions relating to it objected 
to as not cross-examination.) 


A. J.8. Morgan & Co., of Cincinnati, O. 

3X Q. From what did J. S. Morgan & Co. make these cuts ? 

A. From a photograph we furnished them. 

4X Q. From what was the photograph taken? 

A. Taken from a full-sized planter. 

5 X Q. If you have any correspondence from J. 8. Morgan & Co. 
relating to these cuts, you will please produce the same. 

A. Here they are. 


. 


Defendant’s counsel offers the same in evidence and has them 
marked “ Defendant’s Exhibits Morgan Estimate and Bill,” respect- 
ively. | 

6 X Q. I notice that the estimate is dated July 3d, 1879. Had you 
furnished Morgan & Co. with a photograph of your planter at that 
time? 

A. Yes, sir. 

CHAS. W. TRADER. 
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John P. Beacham. 


Also Joun P. BeEacHAM was presented as a witness for the com- 
plainant, and after being duly sworn testified as follows : 


1. Are you the John P. Beacham who heretofore testified in 
this cause in behalf of the defendant ? 
A. I am. 
306 2 (. Look at the rotary drops before you and state which 
of them was made by the Shawnee Agricultural Company 
for the next season’s trade after you entered its employ, on the 21st 
day of December, 1877. 


(Objected to as irrelevant and not rebuttal.) 


A. I have not had much experience with those castings. This is 
the one that was made for the next season’s trade after I went there. 
(Witness refers to the rotary plate in “ Defendant’s Exhibit Buckeye 
Planter.”) I worked on this, dressing it up, when I first went there 
and for some time after, at different times. (Witness refers to “Com- 
plainant’s Exhibit Buckeye, 1878, Rotary Plate.”) 

3 Q. Which of the two plates referred to was used on the planters 
sold for the spring planting for the spring of 1878? 

A. I think they used some of both—the first mentioned, princi- 
pally. 

4. What season of the vear did you make the first hand lever, 
referred to in your former testimony ? 

The latter part of May or the first of June. 
5 Q. Was that the May or June next following the time you com- 
me — working for the company ? 
[ can’t say positive; | think, though, it was. 
: .o Was a test made 1 in the field of that lever’ 
There was. 
7 How soon after you made it? 
A. I think within 3 or 4 days. 
8 Q. Where was the test made ? 
At Mr. Erastus Bonner’s. 
9 Q. What did you next do by way of making hand levers, and 
when ? 

A. After the test they sent for me to come back and change it ; 
about the time [ could not say; but | did change it. 

10 Q. Was any field test made of it after the change ? 

A. Not to my recollection. 

11 Q. When did you make any other lever or others of the same 

kind ? 
307 A. To the best of my recollection I think about the first 
week in September following I made a half a dozen, more or 
less, I think. 

12 Q. Were these half a dozen like the one as changed after the 
test ? 

A. They were, as near as | could make them. 
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13 Q. Were all these different levers made by hand ? 
A. They were. 
14 Q. Did you at any time have a former for shaping them over? 
A. Had no former until after those mentioned were made. 


JOHN P. BEACHAM. . 


Erastus Bonner. 


Also complainant presented Erastus BoNnNER as a witness, who, 
after being duly sworn, testified as follows: 


1 Q. State your name, age, residence, and occupation. 

A. My name is Erastus Bonner; my age is 56 years; my resi- 
dence is Xenia township, about a mile and a half south of Xenia, 
Ohio, and at present my occupation is that of a florist. 

2 Q. Did you at any time buy a Buckeye corn-planter from the 
Shawnee Agricultural Company of Xenia, O.? 

A. Yes, sir. 

3 Q. Where did that planter remain for the summer after you 
bought it ? 

A. It remained on my farm. 

4Q. Where you live now? 

A. Yes, sir; and where I lived then. 

5 Q. Did you ever buy any other Buckeye planter ? 

A. No, sir. 

6 Q. Did you ever have any other corn-planter made by the Shaw- 
nee Agricultural Company on that farm ? 

A. No, sir. 

7 Q. Did your planter have a lever for raising the front frame ? 

A. My recollection is that it had a foot lever. 


308  Cross-examination: 


1X Q. Did you, personally, have anything to do with that 
planter, or have you any distinct recollection of its construction ? 

A. I had very little to do with it, and I have no distinet recollec- 
tion of its construction. 

2 X Q. Did you own or have on your farm a corn-planter before 
you bought that one from the Shawnee Agricultural Company? 

A. I didn’t own one; we occasionally hired or borrowed one be- 
fore I bought that one. 

ERASTUS BONNER. 


Jorden Robb. 


Also complainant offered Mr. JonpeN Ropp as a witness in its 
behalf, who, after being duly sworn, testified as follows: 


1 Q. State your name, age, residence, and occupation. 

A. My name is Jorden Robb; I am 32 years old ; I live in Xenia, 
O.; I am a laborer. ; 

2 Q. If you worked for the Shawnee Agricultural Company state 
when you commenced, how long you continued, and in what ¢a- 
pacity. 
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A. I commenced to work there in the year 1877; about the latter 
part of October I went there. I worked there from that time up to 
the Ist of April, 1884. I was a general purpose man there. I 
worked at a little of everything. 

3 Q. Look at the rotary drops before you and state which of them 
represent those made at the time you went there. 

A. Well, they had been making a slide when I went there, and 
this is the first one I seen of the rotary. (Witness refers to Com- 
plainant’s Exhibit Buckeye, 1878, Rotary Plate.) 

4Q. Which plate was used on the planter sold for the spring 
trade following your going there? 

(Objected to as irrelevant and not rebuttal.) 

A. This plate here. (Witness refers to Complainant’s Exhibit 

Buckeye, 1878, Rotary Plate.) 
309 5 Q. What kind of satisfaction did these planters give ? 


(Same objection.) 

A. Wasn’t good. They did not give good satisfaction. 

6 Q. Were many of them returned and changed ? 

A. Yes, sir. 

7 Q. What style of drill attachment was made for the year 1878? 

A. They had a drill attachment that was driven by a cog, I think, 
about that time. 

8 Q. If any change was made in the rotary drop and drill attach- 
ment sold in the spring of 1878 state what the same was. 

A. Well, the old drop not giving good satisfaction they made a 
change. This is the change they made; this arrangement here. 
(Witness refers to the drop, “ Defendant’s Exhibit Buckeye Planter.”) 
The drill attachment was changed ; instead of a cog gearing it was 
changed to a chain. 

9 Q. State, if you know, when and where the planter was first 
tested in the field after these changes were made. 

A. Well, the dropping arrangement was tested out here at Gallo- 
ways; I don’t know his first name. 

10 Q. Was Mr. Galloway’s place about }ths of a mile northeast of 
Xenia ? 

A. Very near that distance. 

11 Q. Were you present at the trial ? 

A. Yes, sir. 

12 Q. Who else was there? 

A. Mr. Collier, Mr. Trader, and one of the agents ; I don’t remem- 
ber his name. 

13 Q. Was the agent’s name Mr. Lough? 

A. I think it was Lough ; I could not say for certain. 

14 Q. What part did you take in going to and returning from the 
test ? 

A. I put the machine together and took it apart. 

15 Q. Who drove the team ? 
310 A. Mr. Collier dreve it during the test. I am not sure but 
I drove the team out to the test. 
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16 Q. What season of the year was it? 

A. Well, it was after corn-planting some time; it must have been 
in June or July, I guess. 

17 Q. Were the apples ripe enough to be eaten at the time? 

A. Yes, sir; I knocked apples and eat them at the time. 

18 Q. Was this the first summer after you went there to work for 
the Shawnee Agricultural Company ? 

A. I think it was, sir. 

19 Q. Was there a hand lever for elevating the runner frame on 
the planter tested at Galloway’s? 

A. I think not. 

20 Q. Can you be positive as to this? 

A. Well, I don’t think it was on there. We did not go out there 
to try that; we went out there to try this. (Witness referred to the 
drop to Defendant’s Exhibit Buckeye Planter.) 

21 Q. Look at the casting that I now show you and state what it 
is, if you know. 

, A. That was put on the frame as a foot rest, I think, on the two 
foot levers. 

22 Q. After the hand lever was adopted were these foot rests put 
on all planters containing the hand lever ? 

A. Yes, sir; I think they were. 

(Counsel for complainant offered the foot rest in evidence, and 
— marked “Complainant’s Exhibit Foot Rest.”) 

JORDEN ROBB. 


William H. King. 


Also Witu1AM H. Kina was presented, on behalf of complainant, 
as a witness, who, after being duly sworn, testified as follows: 


1 Q. State your name, age, residence, and occupation. 
A. William H. King; age, 44 years; residence, Xenia, Ohio; car- 
penter. 
311 2 Q. Where are you employed ? 
A. At the Soldiers’ and Sailors’ Orphans’ Home. 

3 Q. If you worked for the Shawnee Agricultural Company, state 
when and in what capacity. 

A. I worked for the Shawnee Agricultural Company from the 
time of its organization up to the 25th of January, 1881. When 
the machinery was running | was a machine hand, and at other 
times putting up and packing machines for shipment. 

4 Q. Were you familiar with the different changes made in the 
planter ? 

A. Yes, sir. 

5 Q. Had you a knowledge at the time of the first hand lever for 
elevating the runner frame ? 

A. Yes, sir. 

6 Q. Did you, with others, go to the farm of Erastus Bonner to 
test a planter having that lever on? 

Yes, sir. 

7 Q. Who went with you? 
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A. Mr. Trader and Mr. Collier. 

8 Q. If at the time of the test there was another corn-planter in 
the field, state what kind of a planter it was and any particular cir- 
cumstances that enable you to remember the fact. 

A. Yes, sir; there was a Buckeye corn-planter in the field. The 
reason I know is because I went to the planter to get the neck-yoke, 
as we had forgotten to take a neck-yoke with us. 

9 Q. Off what did you get the neck-yoke? 

A. Off the end of the tongue of the Buckeye planter that was 
there in the field. 

10 Q. Was the Buckeye planter which was in the field when you 
went there a new one? 

A. Yes, sir. 

11 Q. Was the one you took out to experiment with a new or old 
one? 

A. It was one that was used at the shop to experiment on. 
312 12 Q. What was done with this experimental machine after 
the test at Bonner’s ? 

A. I think it was left in the shop. 

13 Q. Was it there when you quit work in 1881? 

A. I think it was. 

14 Q. Was it ever kept in the office ? 

A. No; I think not. 

15 Q. How soon after, or for what season after the test, were plant- 
ers sold having a hand lever ? 

A. The fall and winter following. 

16 Q. Were all these planters as shipped with a hand lever pro- 
vided with foot rest like “Complainant’s Exhibit Foot Rest?” 

A. Yes, sir. 

17 Q. Do you know for what years the company made slide drops ? 

A. I think in 1877; I have nothing positive, but I think it was 
about that time. 

18 Q. What kind of a rotary drop did they make for 1878 ? 

A. I think this is it; it had a star attached to the plate. (Witness 
referred to “Complainant’s Exhibit Buckeye, 1878, Rotary Plate.”) 

19 Q. What drop was made for the year 1879? 

A. This is the drop made for 1879. (Witness referred to the drop 
of “ Defendant’s Exhibit Buckeye Planter.”) 

20 Q. Look at “ Defendant’s Exhibit Lever Former,” and state 
whether you had anything to do with making the same ; if so, what. 

A. Yes, sir; I helped to form it. 

21 Q. When, with reference to the time of the test at Bonner’s ? 

A. In the fall following; some time in the fall. 


Cross-examination : 
1 X Q. What was it you did to this Exhibit Lever Former ? 
313 A. I got the wood out of the rough and partly shaped it, 
and Mr. Collier finished it up. 
2 X Q. Were you constantly at the Shawnee Agricultural Com- 
pany’s shops, or were there certain seasons of the year you were not 
there ? 
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A. There was a month or six weeks in each year that I would not 
be employed there—about August. 


Re-examination: 


1 R. Q. Were the shops open or closed during the times you were 
absent ? 

A. Mr. Collier and Mr. Trader would be there with one hand at 
that time. I don’t know whether you would call it closed or not. 


WILLIAM H. KING. 


Depositions of sundry witnesses taken before me, J. Guilford White’ 
a notary public within and for the county of Clarke, in the State 
of Ohio, at Springfield, Ohio, at the law office of C. R. Bogle, on 
Monday, October 6, 1884, on behalf of the comlainant, in an action 
pending in the U. 8S. circuit court for the western district of 
Michigan, southern division -—— the Farmers’ Friend Manufactur- 
ing Co. is plaintiff and the Challenge Corn-Planter Co. is defend- 
ant, Edward Boyd and E. E. Wood being present on behalf of 
complainant,and Edward Taggart on behalf of defendant. 


Frank C. Riceansan. 


FRANK C. RicEAnson, being by me first duly cautioned and sworn, 
deposes and says as follows (being interrogated by Epwarp Boyp, 
of counsel for complainant) : 


1 Question. State your name, age, occupation, and residence. 

Answer. Frank C. Riceansan; Springfield, Ohio; I am thirty- 
three, and a machinist—a_ wood-worker. 

2 Q. Where did you work, and for whom, in the latter part of 

1876 ? 
314 A. I worked for the Evans Machine Company, I think it 
was. The factory was located on the southeast corner of 

Main and Jackson streets, west end, Springfield, Ohio. 

3 Q. How long did you work for them at that time ? 
A. I worked for them from the latter part of 1876 to about June, 
1877. 

4Q. What did you work at? 

A. When I started there I made flasks for the foundry, and then 
after that I worked on one-horse corn drills. 

5 Q. During that time were there any two-horse corn-planters 
made there? 

A. Not that I can remember of. 

6 Q. Were there any hanging shelves in the first story of the 
building at that time? 

A. No, sir. 

7 Q. Did the building extend to the corner of Jackson street, or 
was there a vacant space on the corner at that time ? 

A. There was a vacant space, I believe, at that time. 

8 Q. When did you next work for the Evans Company ? 

A. In December—about the 30th, I think—’78, : 
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9 Q. Did you continue to work for them from that time on to the 
end of 79? 

A. No, sir. 

10 Q. How long did you continue to work for them ? 

A. Lean’t give the exact month or date, but at the end of the 
season of LS79 | went out. 

11 Q. By season what do you mean ? 

A. What I would call the season is from the beginning of the fall 
till the work (the drill and harrows) was run out. 

12 Q. About what time of the year would this be ? 

A. About March or April. : 

13 Q. When you went back to work on December 30, 1878, or 
soon after, did you see any two-horse corn-planters there ? 

A. Yes, sir. 
5 14 Q. During youremployment at that time were two-horse 
corn-planters returned to the shop ? 

A. Yes, sir. 
15 Q. When had these planters been made ? 


(Objected to as incompetent, for the reason that the witness has 
not shown that he had any knowledge as to when they were made.) 


A. There was one or more, I couldn’t tell now, but there was one 
in the front room. ‘They were made when | was gone away. 

16 Q. What was done to these planters that were returned ? 

A. We repaired the feed on a great many of them and others were 
left there. 

17 Q. Describe generally the lever mechanism for operating the 
runner frame of the planter, which was there when you returned 
there on Dec. 30, 1878. In doing so you may refer to the model now 
before vou. 

A. That lever on the planter was like this (witness refers to the 
lever on the model shown), and the frame of the machine was Just 
like this one, excepting there was a casting on the back bar for to 
hold the marker. ‘There were stirrups on theside bar. The wheels 
were just like these. The tongue was like this. Where this bolt is 
here that holds the seat bar there was a standard like the one for the 
foot rest for a dropper seat. The seat and the seat bar was just like 
this, with a catch between the seat and lever for a foot rest. The 
foot rest is just like that one. The cutter bars and the beam were 
just like this. ‘The first machine I seen only had one wouden brace, 
one on each side, with a stirrup in them close to the beam, but after- 
wards they added an iron brace on the outside. The cutters and 
posts were something on the order of this model. 


(Counsel for complainant here offers in evidence the model re- 
ferred to,and marks thesame “Complainant’s Exhibit Evans Model.”) 


316 18. Q. How did the planters which were returned and 
changed or repaired, as you expressed it, compare or differ 
with the one that you have described as there on the 30th of Dec., 
1878? 
A. They were the same—the same planter. 
24—359 
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19 Q. Were these planters also made for the season of 1879? 

A. The wood-work, so far as I can remember, was the same; but 
I think (I am not certain about that) that there was a new feed put 
on and the dropper seat was changed from this seat bolt with a bar, 
which had two standards on the beam for the dropper seat; that 1s 
about all I know about that machine. 

20 Q. Look at Defendant’s Exhibit “The Evans Corn Drill and 
Planter,” and state whether you ever saw a planter like it at the 
shops of the Evans Manufacturing Co. 

A. I looked at the planter, and I can remember of putting a new 
set of wheels on a machine like that one out there, and either one or 
two hopper lids, I am not certain—it is either one or two. As far 
as I can remember that, it was a machine like that —as far as I can 
remember. It may be there are different changes on it, or a differ- 
ent machine, but I did not pay much attention to it. [ can remem- 
ber the seat—the driver’s seat. I think that is all I did to the ma- 
chine—put on them wheels and hopper lids. 

21 Q. Were the machines upon which you put the wheels and 
hopper lids sold ? 

A. I suppose the machine was sold or it wouldn’t have come back 
for repairs. I don’t know anything about that. It left the shop 
after | put the wheels on. 

22 Q. You mention different changes in the Exhibit Evans Corn 
Drill and Planter, and I call your attention specially to the hand 
lever for operating the runner frame and ask you whether you ever 
saw a planter at the Evans works with such a hand lever? 

(Objected to as leading and incompetent and as misstating the 
testimony which the witness gave as to the changes.) 


O17 A. That one old machine. I didn’t see it set up, but it had 
a lever; but whether it was just exactly like that one out there 
I can’t say. 

23 Q. State whether, when you returned to work in 1878, the dif- 
ferent shelvings were the same as when you left in June, 1877. 

A. There wasn’t any when [ came back, but I put some there. I 
put some pigeon holes for castings on the south side of the front 
room, and I put a rack, shortly after, on the west side. The posts of 
that rack reached from the floor to the ceiling, About seven feet 
from the floor up—perhaps not as high as that, | don’t remember 
the distance—I put an extra floor or shelf, whatever you might call 
it, upon which there were drill handles, felloes, and spokes for wheels 
for two-horse corn-planters. There were also some wind engines. 
The vanes of the wind engines were on that rack. The castings of 
the wind engines were on the floor, right under that rack, and along- 
side of them castings was an old corn planter or drill—which one of 
the two I don’t remember—it was one horse. Afterwards that 
planter was taken to the cellar, and in the southwest corner of the 
floor rack I had a lot of old castings. They were old feeds from 
machines and had been thrown there for the scrap pile, and there 
were a lot of single drill wheels in that same corner. Inthe middle 
rack, on the north side of the one I was speaking of, Mr. Evans had 
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his corn in there for his horse, and in those pigeon holes there were 
different castings put for the machines—the one I have described 
from the model. 

24 Q. When you went back to work in December, 1878, was there 
a two-horse corn-planter on any kind of a shelf suspended from the 
ceiling of the first story ? 

A. Not that I can remember of now. 

25 Q. If there had been do you think you would remnember it? 

A. If I had had anything to do with it [would have remembered 

it if it was there. 
318 26 Q. Could it have been there without you seeing it ? 
A. If there had been anything piled over it I wouldn’t 
have noticed it, because I hadn’t anything to do with it. 

27 Q. If nothing was piled over it would you have noticed it? 

A. Well, I don’t know but what I would. There were always 
some machines, corn-planters, setting in that corner, and it could 
have been among them and I not notice it. 

28 (). Was there a hanging shelf suspended from the ceiling at 
that time? 

A. Only that rack I put up there. 

29 Q. Did you work for the Evans Co. a third time; and, if so, 
when ? 

A. I worked for them a third time. I started to work for him in 
the fall of ISSO—I mean Mr. A. C. Evans, who is sitting here. 

30 Q. By saying you worked for Mr. A. C. Evans, do you mean 
that you worked for the same company, the same place that you 
worked before ? 

(Objected to as leading.) 

A. Well, that is just more than I can tell, just the actual way it 
was, but I think there was some of the brothers went into the firm, 
but the date and year I cannot give. It was in the same shop, on 
the same ground. 

31 Q. Did the planter, on which you put hopper lids and wheels, 
have a hand lever for throwing in and out of gear? 

A. Yes, sir. 

32 Q. Was the vacant lot adjoining the Evans shops afterwards 
occupied by James Nelson for a blacksmith shop ? 

A. Xes, sir. 

33 Q. What corner of the streets was this lot situated on ? 

A. Southeast corner of Main and Jackson. 


('ross-examination by EpwArp TAGGART: 
34 X Q. In what part of the shops of the Evans Manufacturing 
Co. did you work from the time you went there in 1876 until you 
left there in 1877? 
319 A. I worked in the wood department. The first job that I 
worked on was flasks. Then after the shop got to running I 
worked on the second floor, in the wood department, on machinery 
and the bench at different times. I changed about on machinery 
and the bench. 
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35 X Q. How long did you work on the flasks ? 

A. That is a thing I eannot tell; I don’t know when they com- 
menced running the shop, but I know about the time I commenced 
working there on the flasks; it was in or about October. 

36 X Q. What time, as nearly as you can remember, did you com- 
mence working on the second floor on the wood-work ? 

A. I cannot give no time on that. 

37 X Q. In what room did you work on the machinery ? 

A. On the second-floor back room. 

38 X Q. In the fall of 1878 did not Mr. A. C. Evans have a talk 
with vou about getting up 200 two-horse corn-planters ? 

A. That I don’t know; he may have said it; I don’t doubt at all 
but what be did, but I don’t know. 

39 X Q. How many two-horse corn-planters did, the Evans Man- 
ufacturing Co. get out for the season’s planting of 79? 

A. I don’t know as I can tell the number of thon—of any that 
was gotten out all the time I was there. 

40 X Q. What did you do from the time you went there, Dec. 
30th, 1878, until the time that you left there in the spring of 1879 ? 

A. I worked on the corn-drill, one-horse corn-drill, harrows and 
two-horse corn-planter, such as that model was. 

41 X Q. How much wood-work did you get out, and for how many 
two-horse corn-planters, as near as you can remember? 

A. I cannot give any number of them, because I never kept any 
account of them. The only way is, that I got them out in lots of 

ten, fifteen, and twenty-five. 
320 42 X Q. On what floor did you work that year or during 
that season from December, 1878, to the spring of 1879? 

A. On the second floor. 

43 X Q. Did you not learn from Mr. Evans, in the fall of 1878 
that they were to get up and manufacture and put on the market 
a new two-horse corn-planter differing from what they had manu- 
factured before? 

(Objected to as incompetent and not cross-examination.) 


A. Different in the feed; that is all I know about the change. 

44 X Q. You may describe the feed that was made before that 
and the change that was made in the feed. 

A. The plate had little cogs on at the bottom; then there was a 
slide bar that had a dart on it to turn the plate. On the new one— 
I can’t give the name, but I can describe it—on the bar—that is, the 
slide bar, there were two boxes (I’ll call them), and in them boxes 
there was a little journal, and there was an oval frame around the 
beam plate. Now, the dropper plate had little spurs on it, and this 
frame that I was telling you about worked on them pivots, and 
on that oval frame there is a drop on each side, and in working 
= bar backwards and forwards these little drops would turn the 

ate. 

45 X Q. Which was made and used first, the feed with the dart, 
as you call it, or the other one that you have described ? 

A. The feed with the dart on it. 
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46 X Q. When you were at work there in the spring of 1879 did 
you not use the feed with the dart entirely, and do you not remem- 
ber of being compelled to go up and down stairs frequently to grind 
these darts ? 

A. Yes, sir. 

47 X Q. Do you remember of having trouble with these dart 
feeds, of their catching on the points and not revolving the plates ? 

A. Yes, sir; [do; that is why I had to run up and down stairs 

so much. 
321 48 X Q. Did they not {change the feed and put in a differ- 
ent one in 1880? 

A. I don’t remember the year, but that feed that I last described 
was a new feed when I left there. 

49 X Q. That is the feed with the oval arrangement ? 

A. Yes, sir. 

50 X Q. What year was it that you put on the wheels and hopper 
lids to a corn-planter which you say was, as near as you can re- 
member, like Defendant’s Exhibit “The Evans Corn Drill and 
Planter ?” ! 

(Objected to as misquoting the testimony.) 

A. I don’t remember the year. 

51 X Q. Was it while you were at work there, either in 1876 and 
1877, or 1878 and 1879? 

A. I think it was in 1878 and 1879 when Wm. Craybough, the 
painter, was there. 

52 X Q. Was that planter to which you applied wheels and hop- 
per lids constructed like the vlanter Defendant’s Exhibit “The 
Evans Corn Drill and Planter,” as near as you can remember? 

A. I think it was. There may have been different castings on it 
or different patterns of castings. Not being set up and not paying 
much attention to it, 1 can’t tell anyways whether it was Just ex- 
actly the same or not. 

53 XQ. From your best recollections how did the hand lever on 
that machine to which you applied wheels and lids correspond with 
the hand lever which is now on the Defendant’s Exhibit “ The 
Evans Corn Drill and Planter?” 

A. I can’t describe that lever; it had a spring on at the top, and, 
undoubtedly, worked in a ratchet below ; and that is all the descrip- 
tion I can give of it. 

54 X Q. Do you remember by what means it was connected to 
the runner frame? 

A. By bolts on the side bar, I think. 

55 X Q. What other work were you doing in the shop 
322 about the time you put up the shelving on the lower floor 
that you have testified about ? 

A. Working on the machinery and setting up two-horse corn- 
planters and harrows. 

56 X Q. What time of the year was it? 

A. It was in the fall, I think, I put up them shelvings for castings 
for the spring trade. 
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57 X Q. Is it not possible that you put up those shelvings the 
first time you worked there? 

A. No, sir; I may have put the pigeon holes up, but the shelving, 
as I said before, was put up afterwards. 

58 X Q. Did you not in June, 1878, lay a floor in the basement ? 

A. I laid a floor in the basement just before Mr. Evans failed. 
Now, what year that was in I can’t just exactly say ; I think, though, 
1877. 

59 X Q. Did you not use some of the studding (2 x 4) which Mr. 
Evans got for the floor of the basement for supporting the shelving 
on the first floor, and was not the shelving put up at about the same 
time that the floor was laid ? 

A. The studding may have been of the same lot, but I am certain 
that I did not put up that shelving at the time | laid the floor ; it 
was afterwards. 

60 X Q. If Mr. A. C. Evans, Jonathan Evans, and Louis Evans 
should swear positively that there was in the shops of the Evans 
, Manufacturing Co. from the spring of 1878 and during the years 
79, ’80, and 81 a corn-planter similar in every respect to. the De- 
fendant’s Exhibit “The Evans Corn Drill and Planter” you would 
have no doubt, would you, that such a corn-planter was there ? 


(Objected to as improper on cross-examination.) 


A. They can swear if they want to. I never seen but one corn- 
planter, and that is the one I put the wheels on, up to this time, that 
I can remember of. 


The taking of these depositions adjourned until October 7th, at 9 
o'clock a. m, 


323 OcroBer 7tH—9 o’clock a. m. 
The taking of these depositions resumed. 


61 X Q. When and where did you first see the model which is 
marked Complainant’s Exhibit “ Evans Model?” 

A. I first seen the model at Dayton, at the office of the Farmers’ 
Friend Manufacturing Co., last Saturday. 

62 X Q. Who exhibited it to you at that time and place? 

A. Mr. Kuhns and his superintendent. I saw this model there. 

63 X Q. At whose request and for what purpose did you visit the 
Farmers’ Friend Manufacturing Co.’s shop? 

A. I was called from where I work, Mitchell and Hendley’s sash 
and door factory, to see whether I knew anything about that ma- 
chine that is setting out in the doorway (referring to Defendant’s 
Exhibit the Evans Corn Drilland Planter). Not knowing anything 
about that one for certain, | was called to Dayton by the superin- 
tendent, and there I saw the corn-planter on the same principle as 
the model here, and the feed of the first machine, I think, was the 
dart—what I call the old feed—and the other one, I think, was the 
new feed—what I call the new feed, the one with a frame around it. 

§4 X Q. When you went to work for the Evans Manufacturing 
Co., about the 30th of Dec., 1878, did you see any full-size planters 
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in their shops constructed like Complainant’s Exhibit the Evans 
Model ? 
A. Yes, sir. 
65 X Q. In what part of the shop ? 
In the front part, where those racks were. 

66 X Q. Was there more than one there at that time ? 

A. Not when I first went back there wasn’t—in December, about 
the 30th, 1878. They had started to get out quite a number—the 
number I don’t know—of this machine, and the foreman was dis- 
charged, and I took his place and finished up quite a number of the 

same machines as this for the spring trade of ’79; but as soon 
324 as they began to go out they began to come back, too, on ac- 

count of the feed. For the fall of "79—that is, when they 
changed the feed—I think, put on the new feed. By the machines 
that came back I have reference to the machines made in the winter 
of ’78 and 79. What was made before then I don’t know anything 
about. This machine and the new feed is ali that 1 know anything 
about. I wasn’t there at work from, I think, the spring of ‘77 until 
‘78, in December. 

67 X Q. Was the corn-planter which you first saw in Mr. Evans’ 
shop, I will say about December 30th, 1878, completed and painted? 

A. It was completed, I think. It was not painted. 

68 X.Q. Was that the first corn-planter constructed like the model, 
Complainant’s Exhibit Evans Model, that you ever saw? 

A. Yes, sir; and it was the only two-horse planter that I know 
anything about that was made there. 

69 X Q. In your direct examination you refer to a vacant space 
on the corner of Jackson and Main streets. You may state whether 
or not that corner was vacant when you went back the second time, 
in December, 1878. 

A. It was not. Nelson’s blacksmith shop was there. The exact 
time when it was put up I don’t know. 


Re-examination by Mr. Boyp: 

70 R. Q. In your cross-examination you were asked if you re- 
membered by what means the hand lever was connected to the runner 
frame in the planters on which you put hopper lids and wheels, and 
I now ask you whether on that planter there was a foot treadle like 
that shown on Exhibit “Evans Corn Drill and Planter.” 

A. That planter you speak about was not put together and I didn’t 
put it together afterwards ; therefore, I can’t say anything about the 

treadle, not paying no attention to it, and that machine I 
325 know nothing about. If it was made in that shop of the 

Evans Machine Company it was made when I was gone— 
while I was gone away. (By “that machine” I mean the Exhibit 
the Evans Corn Drill and Planter.) This (referring to the model) 
is the only machine I know anything about. 

71 R. Q. Have you any recollection of:ever seeing at the Evans 
Manufacturing Company’s shops the latch which connects the arm 
of the haad lever to the foot treadle in the Exhibit “The Evans 
Corn Drill and Planter?” 
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A. I don’t know anything about that machine, as I said before, 
only that I put on the wheels and one or two hopper lids—I don’t 
remember which. 

72 R. Q. Was there a blacksmith by the name of Washington 
George at the shop mentioned by you? 


(Objected to as not proper cross- examination and not concerning 
anything brought out on the cross-examination.) 


A. I always knew it as the shop of James Nelson, but I think 
Washington George was in with him; but at what time and year 
he went in and out I don’t know. 

73 R. Q. Has Mr. Austin C. Evans be en present during the taking 
of your deposition yesterday and to-day‘ 

A. He was here. I think he was here a on I started. 


FRANK C. RICEANSON. 


Wilson Oblinger. 


Also Witson OBLINGER, being by me first duly sworn, deposes 
and says as follows, being interrogated by Epwarp Boyp: 


1 Q. State your name, age, occupation, and residence. 

A. My name is Wilson Oblinger; I am 43; a machinist; I reside 
in Springfield, Ohio. 

2 Q. Did you ever work for the Evans Manufacturing Co.? 

A. Yes, sir. 

3 Q. In what years? 

A. In 1881 and 1882. Before the holidays-and right after. 

4 Q. In what capacity? 

A. Well, [ was a machinist. 
326 5 Q. Have you examined “ Defendant’s Exhibit the Evans 
Corn Drill and Planter ?” 

A. Yes, sir; I have. 

6 Q. Did you ever see a drill and planter like it at the shops of 
the Evans Manufacturing Co.? 

A. No, sir; I don’t know that I ever did. 

7 Q. Was there a hanging shelf suspended from the ceiling on the 
first tloor in the Evans shop while you were there ” 

A. Not that I remember of. 


Cross-examination by Epwarp TaaGart, Esq.: 


8 X Q. How long did you work there? 

A.* Well, I couldn’t have been there more than two months or 
three; I could not be positive which; I couldn’t say whether it was 
a month before the holidays or a month afterwards; it was during 


the holidays. I commenced work, I think, in December. 
WILSON OBLINGER. 
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Edmund H. Ogden. 


Also Epmunp H. Oapen, being first duly sworn, deposes and says 
as follows, the examination being conducted by Mr. Boyp: 


1 Q. State your name, age, occupation, and residence. 

A. My name is Edmund H. Ogden ; age, 40; occupation, a farmer; 
my residence is three miles northeast of Springfield, Ohio. 

2 Q. Have you a corn-planter which was made by the Evans Man- 
ufacturing Co., or parts of one? 

A. I have. 

3 Q. You will please produce the same. 

A. I produce it here. 


(Counsel for complainant here offers the planter in evidence and 
marks the same Complainant’s Exhibit “ Ogden’s Evans Planter.”) 


4 Q. When and from whom did you purchase said planter? 

327 A. I got it from Wiseman, on the ‘corner of Main and 

Limestone streets, Springfield, O., in 1880, as near as I can 
remem ber. 

5 Q. I observe that the dropper seat, rotary plate, and the attach- 
ment to the upper end of the bar for elevating the runners have 
been removed. Please state when and for what reason, if you 
know. | 

A. I didn’t take any notice as to when it wasdone. Mr. Evans 
just sent a man out there with a note requesting parts of the drop- 
per. I didn’t take any particular notice of it; | simply told him 
where the planter was, and for him to take what parts he wanted. 

6 Q. You mean Mr. Austin C. Evans, who is now present ? 

A. Yes, sir. 

7 Q. Did he get the parts named in a previous question ? 

A. I presume that he got them. They were gone. The man took 
them. 

8 Q. About how long ago? : 

A. In August; about the middle, I should think—last August. 

9 Q. Look at Defendant’s Exhibit “ Evans Foot Lever” and state 
whether it is the foot lever which was on your planter, or similar. 

A. Similar. 

10 Q. Have you any knowledge of Mr. Evans testing a planter on 
the farm of Wm. T. Haley ? 

A. Yes. 

11 Q. When? 

A. In 1881. 

12 Q. How close is Mr. Haley’s farm to yours ? 

A. The road lays between us; the one is on one side and the other 
on the other; so that the road divides us. 


EDMUND H. OGDEN. 
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328 O. H. Anderson. 


Also O. H. ANpDERsoN, being by me first duly cautioned and 
sworn and being interrogated by Epwarp Boyp, deposes and says 
as follows: 


1 Q. State your name, age, occupation, and residence. 

A. O. H. Anderson, Springfield, Ohio; I am in the agricultural 
implement business at present: [ am 38 years old. 

2 Q. Do you know Wm. T. Haley, a farmer, of Springfield town- 
ship, Ohio? 

A. I know a Thomas Haley; that is all the name by which | 
have heard him ealled. He lives, I should judge, about three or 
four miles from here, in the neighborhood of Benson’s Mills, east of 
town. 

3 Q. How did you make his acquaintance, and when? 

A. Not positively—I think, but I am not certain, I first made his 
acquaintance about the time I sold him a corn-planter, April 25, 
1878. 

It is admitted by defendant’s counsel that the Thomas Haley re- 
ferred to by the witness is the Wm. T. Haley who testified for the 
defendant. 

4 Q. What was the corn-planter called ? 

A. The Buckeye, if I remember rightly. 

5 Q. When and how did Mr. Haley pay for the planter? 

(Objected to as irrelevant and immaterial.) 

A. He paid cash, May 7, 1878, $30; May 14, 1878, $11. That is 


all in full. 
O. H. ANDERSON. 


329 Circuit Court of the United States for the Western District of 
Washington, S. D. In Equity. 
THe FARMERS’ FRIEND MANUFACTURING Co. 
US. 
THe CHALLENGE Corn-PLANTER Co. 
Examination of witnesses on behalf of complainant, under the 67th 
rule, in equity, as amended, pursuant to the annexed notice. 


Present: E. E. Wood and Edward Boyd, for the complainant, and 
Arthur Stem, for the respondent. 

By request of parties it is ordered that the depositions be taken 
by question and answer. 


Bs 
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Peter Bates. 


Perer Bares, a witness produced on behalf of the complainant, 
being duly sworn, deposeth and saith, in answer to interrogatories 
propounded to him ‘by Epwarp Boyp, Esq., of counsel for the com- 
plainant, as follows: ! 


1 Q. State your name, age, residence, and occupation. 
A. Peter Bates; age, 56; residence, Greene county, Ohio; occu- 
pation, farmer. 
2 Q. Do you own a Champion corn-planter? 
A. Yes, sir. 
3 Q. How long have you had it? 
A. Well, [ am not right certain of that; | might have it five 
years; I think it is five years. 
4 Q. Is it like the planter shown you here this morning, Defend- 
ant’s Exhibit Champion Planter? 
A. It 1s. 
5 Q. You may state how, when planting in hard ground, you force 
the runners into the ground. 
A. We have nothing to do it with; we have nothing of that kind 
about the planter that I can see. I don’t see nothing, and that is 
all the fault I find with the planter. 
330 6 Q. If you used any weights on the front frame for this 
purpose, state what. 


(Objected to as leading.) 


A. I set a boy on each box. 

7 Q. On which boxes? 

A. On the box you put the corn in. 

8 Q. How many people would you then have on the planter alto- 
gether ? 

A. I had one to drop, and the driver who stood upon the axle-tree 
of the wheel, and I had a boy on each box. 


Cross-examination: 


9 X Q. How many boys have you got? 

A. Six. 

10 X Q. All farmers are not so blessed. Do you know what they 
do when the supply of boys is short for weighting their Champion 
planters % 

A. Some of them.may be short, and I don’t know what they would 
do, without they put on a big stone. 

11 X Q. Have you owned any other corn-planter during the last 
five years? 

A. No, sir. 

12 X Q. How much corn have you planted with the machine you 
have ? | 

A. We run from thirty, forty, to fifty acres a year. Some years 
not so much. 
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13 X Q. Do you always use the boys for weights, or only when 
planting in hard ground ? 

A. Only in hard ground. 

14 X Q. Had you planted corn with this planter yourself ? 

A. No, sir. | 

15 X Q. Who does your planting ? 

A. My boys. 

16 X Q. Do you understand the operation and the way to use the 
latch and hook that connect the hand lever with the foot lever in 

this machine? 
331 A. The boy teil me he does. 
17 X Q. You never tried to use it yourself ? 

A. No, sIr. 

19 X Q. Do you know practically from your own experience 
much about corn-planters ? 

A. Yes, sir. 

20 X Q. Is there anything in your planter to prevent the oper- 
ator from forcing the runners into the ground by means of the hand 


lever ? 

A. Not that I know of; you cannot do it with that. 

21 X Q. Did you ever try ? 

A. Yes, sir. 

22 X Q. I thought you said awhile ago that you never used it ? 

A. I did not use it, but at the end, when the boys could not get the 
corn in, I tried it and could not do it. 

23 X Q. Where did the driver ride on your machine ? 

A. When the ground is hard he stepped off onto the axle; where 
the ground was soft he stepped onto the seat. 

24 X Q. When he stood on the axle, as you say he did in hard 
ground, he could not use the hand lever very conveniently for fore- 
ing the runners into the ground, could he? 

A. He couldn’t use it at all. 

25 X Q. Did you ever try to force the runners into the ground by 
means of the hand lever when the hook was fixed as it now is in 
this model—that is, with the shoulder of the hook below the pin that 
goes across the slot in the foot lever ? 

A. No, sir. 

26 X Q. Don’t you think that if the driver sat in his seat 
and had the hook that connects the foot and hand levers arranged 
as it is now arranged in this model he could use the hand lever to 
force the runners into the ground ? 

A. I don’t see how; you might; I won’tsay, I never have tried it. 

27 X Q. Then you never tried to use the hand lever for foreing 

the runners into the ground ? 
332 A. No, sir. 

28 X Q. Will you please look at the Champion corn-planter 
exhibit, which you say is like the one you own, and tell me whether 
or not the driver sitting in his seat could force the runners into the 
ground by the hand lever either with his hand or with his foot ? 

A. I could not state that question; that is a thing that I have 
never examined. 
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29 X Q. Didn’t you get on the planter and try it? 
A. Yes, sir. 
te-examination: 
30 R. Q. Do you know of others using planters like yours; and, if 
so, how did they operate ? 


(Objected to as not re-examination.) 


A. Well, they done tolerable. I came up to my brother’s when 
Howard was planting corn, and he was after the planter with a hoe 
covering what the planter had left open—that it did not putin. I told 
him he should make the driver stand on the axle-tree; so he did, 
and he said it done better. 

31 R. Q. You said something upon cross-examination that was 
not taken down about following your planter yourself with a hoe 
for the purpose of covering the grain. I ask you to state the facts. 

A. Well, when the ground was a'little hard I went along with a 
hoe behind ta cover it to keep the chickens from eating it. 

32 R.Q. Have you seen a new or improved Champion planter 
within a year ? 

(Same objection.) 


A. Not particular; I have seen them standing in the field; I had 
never been close to them; I saw my boy sitting on Warner's going 
through the field. I now recall that I did walk one round with my 
boy at Warner’s. He told me there was a big advantage of these 

machines. I did not ask him what machine it was, thinking 
333 it was a Farmers’ Friend machine; and he came down tomy 

barn-yard about two weeks ago. Said I, Mr. Warner, you 
have a good corn-planter. ‘Said I, You can force the runners with a 
lever—said [—into the ground when the ground is hard. Said I, 
Your machine is a Farmers’ Friend. No, sir, he said; It is an im- 
proved Champion. I said, How do you know? He said it was the 
improved Champion. 

Recross-examination : 

33 R. X. Who is Howard that was riding on the planter at your 
brother’s ? 

A. Howard was not riding on the planter; Howard was covering 
the corn. 

PETER BATES. 
Albert Wickersham. 


AtBert WICKERSHAM, a witness produced on behalf of complain- 
ant, being first duly sworn, deposes and says in answer to interroga- 
tories propounded to him by Epwarp Boyp, Esq., of counsel for 
complainant, as follows: 

1 Q. Please state your name, age, residence, and occupation. 

A. Albert Wickersham; age, 41 years; residence, Jamestown, 
Greene county, Ohio; occupation, hardware and agricultural imple- 
ment dealer. 
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2 Q. If you have dealt in corn-planters, state for how long and the 
different kinds you have sold in different years. 

A. Well, I have dealt in them eight years: Buckeye, 1877, 1878, 
and 1879; Troy Champion, made by Beedle & Kelly, in 1880, 1881, 
1882, and 1883; Evans & Foos and Farmers’ F riend i n 1882, 1883, 
and 1884. 

3 Q. Were the Evans planters sold by you like the Exhibit Evans 
Planter now shown you? 

A. No, sir. +e 

4 Q. W as there a hand lever for elevating the front frame on any 
of the Buckeye planters sold by you like that on the Exhibit Buck- 

eye Planter now shown you? 
304 A. No, sir. , 
5 Q. In the Buckeye planter sold in 1877 was the feed 
slide.or rotary ? 

A. A slide. 

6 Q. How was this in those sold in 1878? 

A. Rotary. g 

7 Q. How did that rotary plate compare with Complainant’s Ex- 
hibit Buckeye, 1878, Rotary Plate? 

A. I think this is the plate or one like it. 

8 Q. How near is your home to Xenia and how familiar were you 
with the Shawnee Agricultural Company ” 

A. My home is ten miles. I was very familiar with it; I was 
there quite often. 

9 Q. Did you ever see a Buckeye planter prior to 1880 like the a 2 
exhibit here shown you ? 

A. Never, to my knowledge. 

10 Q. Have 2 you ever W orked a Ch: ampion planter in the field ? 

A. I have, sir. 

11 Q. Were these planters like the Exhibit Champion Planter 
now shown you? 

A. Yes, sir. 

12 Q. State what your experience has been with that planter with ; 
reference to iocking the same into the ground. 

A. In 1881 and 1882 we had some trouble in locking it into the 
ground when it became worn—the crane there; I mean the piece 
that runs up and down. That is the piece you lock it into the 
ground with. When it became worn in very rough ground or 
crossing dead furrow it would fly out. After the latch was put on 
there we had no trouble. By latch I mean the little thumb piece 
to hold it down. 

13 Q. What do you say as to the practicability or salableness of 
a planter constructed as the Champion was before the thumb piece 
was added as compared with planters having foot treadles and 
hand levers for operating the machine like the Farmers’ Friend or 
Challenge ? 


335 (Objected to as irrelevant and immaterial.) 
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A. At the present time? 
14Q. Yes. 
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A. Well, now, that is the question. I can sell them myself for 
five dollars more in our territory. 
15 Q. What do you say as to the salability of the Buckeye as 


- 


exhibited here? 

(Same objection.) 

A. It would not sell at all—not in our territory; it wouldn’t sell 
for ten dollars. 

16 Q. Answer a like question as to the Wright planter here shown 
you. 


(Same objection.) 

A. I am of about the same opinion on them, too. 

17 Q. What is your opinion on the same matter as to the Exhibit 
Kvans Planter? 

(Same objection.) 

A. Well, I would say about ten dollars difference as compared 
with the present Farmers’ Friend to-day. The new Evans is not so 
much. 

18 Q. Was there a change made in the feed of the Buckeye planter 
which you received and sold in 1879? 

A. I think there was a change from the lug to the star feed. I 
am very well satisfied that that is the change. 


Cross-examination by ARTHUR STeM, Esq.: 


19 X Q. Are you agent for or dealer in any make of corn-planters 
now; if so, what? 

A. Yes, sir; Farmers’ Friend, Evans & Foos,and Troy Champion. 
[ am not buying any more Troy Champions, but I have one on 
hand, carried over from last year. 

20 X Q. Do you call Complainant’s Exhibit Buckeye, 1878, Rotary 
Plate the star or lug feed or plate? 

A. I call it the lug. 

21 X Q. When did you last buy a Buckeye planter ? 

A. In 1879,1 think. 
336 22 X Q. How many did you buy in that year? 
A. I think it was about twenty-four. 
23 X Q. What kind of feeding plates did they have? 

A. I think they had the star feed. 

24 X Q. Were they all alike in that respect? 

A. That I can’t say. They made a change, and there might have 
been a few with the lug plate. 

25 X Q. Did you sell those twenty-four machines? 

A. Yes, sir; I sold them. 

26 X Q. What was the difficulty about their operation ? 

A. There was considerable. It didn’t hang true, did not go into 
the ground deep enough, and didn’t give very good satisfaction. 
Nevertheless, I sold them, as there was nothing else better around 
that country at that time. They had to take them or nothing. 
They didn’t track right; the wheel didn’t run square behind the 
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drop—that is, some of them, not all of them. I don’t want to state 
that all were that way, but I had a good deal of complaint about 
them. 

27 X Q. They were not like Defendant’s Exhibit Buckeye Planter 
in all respects? 

A. No; not like the one on exhibit there, in all respects. 

28 X Q. Did any of them come back on your hands? 

A. Yer, sir; several of them; but I put them out again the second 
time, and finally made them stick. 

29 X Q. How deep do the farmers generally plant their corn 
around here? 

A. Well, some of them plant 2, 23, and 3 inches. In fact, some 
of them deeper than that, owing to the condition of the ground. 

30 X Q. State whether or not there is any difficulty in foreing or 
locking the runners of the Champion planter into the ground before 
the hook bar or crane, as you call it, has become worn. 

A. You can force it into the ground with it very well until it gets 

so it will knock off—get worn. 
Oot 31 X Q. Please look at the Exhibit Champion Planter and 
state whether you cannot force the runners into the ground 
by the upright lever or hand lever by means of your foot if the 


lock is fastened out by a string or link such as is used on some of 


these other plauters. 
(Objected to as irrelevant and immaterial.) 


A. You cannot. You can force it in, but as soon as you let go of 
it it flies back. 

32 X Q. There is no difficulty about forcing the runners into the 
ground and holding them in by your foot, is there? 

A. Yes, sir; there is. 

33 X Q. Why can’t you force them into the ground and hold 
them there with your foot in the Champion planter ? 

A. It is hard to lock any planter in the ground in hard ground, 
to force it into the ground with your feet, without a lock lever to 
keep it there. : 

34 X Q. Couldn’t you force the runners of the Champion planter 
into the ground with your foot in the manner I have suggested, 
and then release the lock or spring which governs it and lock them 
in? . 

A. Not in all cases with your feet. It is impossible; it is imprac- 
ticable in that planter, as there is no place for your feet to press it in. 

35 X Q. Couldn’t you push it into the ground with your feet by 
pushing against the upright iron lever? 

A. That is not a proper place to force it in; it needs a treadle for 
both feet in order to push it into the ground in some cases. 

36 X Q. Then it is principally a question of your being able to 
use two feet in particularly hard ground, is it not? 

A. Yes, sir; without a lock lever. 

37 X Q. That is, a lock lever on the Champion machine, is it not? 

A. Yes, sir; but not in the case he stated to me, with a string 
around the lever. 
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338 38 X Q. Did you ever handle the Wright planter ? 
A. No, sir. 

383 X Q. You say it would not be salable on the market now to 
the same extent as the Farmers’ Friend or Challenge; why not? 

A. Well, it is not a practical planter. The planter could not be 
sold in the market in our part of the territory at any price, I don’t 
think. 

39 X Q. What is the difficulty or difficulties in it? 

A. The first thing is, itis clumsy, hard to handle, and too much 
gearing about it—not simple enough. 

40 X Q. You do not say that it will not plant corn, do you ? 

A. No, sir. 

41 X Q. There have been a great many lmprovements in corn- 
planters since 1876, have there not ? 

A. Yes, sir. 

42 X Q. What is the objection, in your opinion, to the Exhibit 
Kvans Planter? 

A. Well, there is considerable, but I don’t think it is necessary for 
me to go into the details as an expert to show up their planter; it 
would take me some time to do it. 

43 X Q. You said that it was not as good a planter as the Farmers’ 
Friend; please give your reasons for saying so. 

A. Well, there is a good many reasons for that planter. In the 
first place, in the hanging of the planter the arrangement of the 
levers controlling the planter in and out of the ground, and several 
other reasons [ might give, but I don’t think it is necessary. 

44 X Q. I would like to know what those other reasons are ? 

A. There are several, and I don’t think it is necessary for me to 
take up time to show up the planter. 

45 X Q. Do you decline to give any other reasons? 

A. Yes; I don’t think it is necessary. 

(All that part of the deposition referring to said planter is objected 
to unless witness submits to cross-examination.) 


339 46 X Q. What do you mean by saying that there was a 
change made in the feed of the Buckeye planter, which you 
received and sold in 1879, from the lug to the star feed ? 
A. I mean just this, that the lug was a failure. 
47 X Q. When was that change made? 
A. It was on the 1879 planters. 
48 X Q. Was it on all of them ? 
A. That I can’t answer. 
49 X Q. Did any of them have it in 1878? 
A. Which, the star? 
50 X Q. Yes, sir. 
A. I think not the star not that I saw. 
51 X Q. How many Buckeye planters did you sell in 1878? 
A. I don’t remember now. 
52 X Q. State as nearly as you can. 
A. I suppose I sold fifteen or twenty in 1878. 
3 X Q. Did you have to take any of these back? 
26—359 
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A. I answered that before. I did, and put them out again 
and made them stick. You could make anything stick then in the 
shape of a planter in our section. 

54 X Q. Refer me to your answer in which you have stated the 
number of Buckeye machines, if any, which you had to take back 
in 1878, previous to the last answer. 


(Objected to as improper. Witness answered the last question, and 
if mistaken as to having answered a similar question before tlie 
record will show it, and he should not be called up to examine in 
order to refer counsel to his answer.) 

A. I certainly answered such a question as that. I told him I 
took some of them back and put them out again; so did [ in 1878. 

55 X, Q. You finally made all the planters sold by you in 1878 
stick, did you? 


A. I did. 
‘ 56 X Q. Then the lug feed was not so complete a failure after all, 
was it? 
340 A. It would catch and choke; but, as I have said before, 


you could make anything stick in the shape of a planter— 


that is, that would do fair work. 
A. WICKERSHAM. 


Counsel for complainant here offers in evidence an abstract of title 
to the property of the defendant’s witness, James Nelson, on the 
southeast corner of Main and Jackson streets, Springfield, Ohio, 
under the seal and certificate of the recorder of Clarke county, Ohio, 
and marks the same Complainant’s Exhibit Nelson Abstract. 

Counsel for defendant objects to the offering of said exhibit for 
the following reasons: First, that it is offered here in Dayton, in the 
midst of the cross-examination of complainant’s expert (although 
the notary has entered it in a different place), when it should have 
been offered last week, when taking testimony at Springfield, when 
defendant’s counsel would have had an opportunity to investigate 
the facts to which it relates. Second, there is no witness produced 
to show that it relates to the same property or the same party, as 
alleged by complainant’s counsel, upon which allegation defend- 
ant has no opportunity to cross- -examination. 

“Complainant's Exhibit Nelson Abstract ” shows that the lot on 
the southeast corner of Main and Jackson streets, Springfield, passed 
by warranty deed, dated September 9, 1845, to George Dibert. 

The next transfer is from George Dibert to W ashington George, 
by deed dated November 11, 1877. 

The next transfer is from Washington George to Mary O. Nelson, 
by deed dated February 25, 1880. 

Then follow deeds of trust to which James Nelson is a party. 


‘ 
i 
: 

{ 
i 


THE CHALLENGE CORN-PLANTER CO. 203 


William B. Richards. 


WittiaAm B. RicHarps, a witness produced on behalf of complain- 
ant, being recalled, in answer to interrogatories propounded to him 
by E. E. Weon, deposeth and saith : 


341 1 Q. Have you been examined as an expert in this case? 
A. I have. 

Please look at following letters patent offered as exhibits in 
this cause, to wit: Trader patent, 177,176 ; Schofield & Wise, 96272 ; 
Kimball patent, No. 45502 ; Meyers, No. 113,502, and state if you 
have read and examined them. If yea, please compare the devices 
in said patents, respectively, with the three clauses of the claim in 
reissue No. 10155, and state whether you find them substantialiy the 
same or different in construction, operation, and result from the in- 
vention specified in said reissue, giving your reasons for any opinion 
you may express. 

A. I have examined the patents referred to in the question and 
find them to embody different construction, different combinations, 
and different operations from either of the claims of said reissue. 
The patents referred to are all horse-rakes, a different organization 
from the corn-planter. These rake patents all show curved teeth 
secured to a head which can be tilted on its journal bearings to raise 
and lower the free ends of the rake teeth, or the ends most distant 
from where they are connected to the main frame of therake. The 
corn-planter is a different organization from these rakes, in that the 
two frames are raised at their point of union, and the three claims 
in the Runstetler patent referred to that construction of frame as a 
principal feature in the combination recited. Each of the claims re- 
cites as a principal feature therein a corn-planter of that particular 
construction in which is used a rear main frame mounted on sup- 
porting wheels, and a front runner frame hinged or pivoted to the 
main frame. The drawing shows those two frames hinged to each 
other as in the ordinary class of planters, and adapted to be raised 
at their hinged connection. Neither of these rakes show a frame 
hinged in any such manner; hence neither of them show the main 
features of the three claims of the reissue; neither does either of them 

show an arrangement of lever adapted to operate the two 
342 ~~ frames when hinged to operate as are the two frames in the 

corn-planters. ‘To adapt the levers in these rake patents to 
perform the functions of the levers in this reissue, a nearly entire 
reorganization would be required, and there is not either of these 
rake patents which show levers combined to perform the functions 
arising fromi the combinations recited in either clause of the reissue. 

In the organization of a machine, as shown in the corn-planter 
in the reisue, these levers are hinged to the rear main frame and 
adapted to operate on the front frame, and then, to a limited extent, 
on the rear frame. In the Kimball horse-rake patent the foot levers 
are simply crank projections from the tilting rack head which carries 
the teeth which it elevates, and I cannot see or conceive of any 
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manner in which the corn-planter lever could be attached or ful- 
crumed to the forward frame which it elevates. In the Schofield 
and Wise patents the levers for raising and lowering the rake teeth 
are also nothing more than crank arms projecting from the tilting 
rake head which carries the teeth. They are not in any sense levers 
hinged to one frame and adapted to act on another frame. The 
Meyers patent is the same class. It shows the levers connected with 
the rake head so as to rotate it. The Trader patent shows also the 
levers connected with the rake head and adapted to rotate it so as to 
raise the teeth at their free ends. In order to have these levers 
operate in the horse hay-rakes, as in the corn-planter, they would be 
required to raise the rake head itself; or, in other words, a level 
adapted to operate on a corn-planter as these hay-rake levers would 
simply be adapted to raise and lower the tongue at its forward end. 
These being the facts, | must conclude that I do not find in either 
of the horse-rake patents the combination, the construction, or the 
operation forming the subject-matter of the claims in the reissue. 
3 Q. Your attention is called to the Lane patent, No. 205,762. 
343 State if you are familiar with that patent. If yea, how does 
it agree with or differ from that specified in the first of said 
claim in construction and operation, giving reasons. 

A. The Lane patent also shows a different organization from the 
corn-planter. The Lane patent does not contemplate any raising of 
the forward frame, as is the essential feature in the corn-planter. 
device. The Lane patent does not show the forward and rear frame 
of the corn-planter, nor any equivalent device; neither does it show 
a foot treadle and hand lever adapted to be used in conjunction or 
independently for the purpose of elevating or depressing any part 
of the device ; hence the Lane patent does not show the combination 
recited in the first claim of the reissue, and in fact shows a very 
different construction from that contemplated in the language of 
the first claim of the reissue. I may say the same for the second 
and third claims of the reissue,in connection with this Lane patent, 
that it does not show the combination recited in said claims. 

4 Q. State briefly the letter names of the levers and their connec- 
tion and manner of operation required in the Lane patent to raise 
the plow out of the ground. 

A. To raise the plow out of the ground,as shown in this patent, the 
operator pulls the lever A toward him, thereby presses downward 
on the forward end of the lever C by means of its connection to the 
rear curved arm of the lever H bya link, E. This arm and the re- 
lease of the forward end of the plow beam from the pressure of the 
lever arm D, which is pulled upward by a line, d, in the oneration 
of pulling the lever H towards the driver, and this operation, as 
stated in the specification, may be continued to elevate the plow to 
operate at different depths, aud further continued to lift it clear from 
the ground. The depth of plowing is regulated principally, not by — 
the lever C, but by the action of the arm D in pressing down the 
forward end of the plow beam, thereby turning the sharp forward 
end of the plow downward to a greater or lesser extent to make 
it run, respectively, deeper or shallower. It would be utterly 
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344 impracticable to adjust the depth of running of corn-planters 
in any such manner. 

5 Q. In your previous examination you referred to the Kelly pat- 
ent for corn-planters. I now call your attention to the full-size 
Kelly machine which has been offered as an exhibit in this case. 
How does the operation of such corn-planter agree with the opera- 
tion of the patented device, and would or not your answer as to the 
patent also apply to the Kelly machine ? 

A. The hook 6 shown in the patent is on the front side of the 
curved arm B, and engages with a pin, g, in the forward end of the 
slot in the lever C, while in the Kelly machine the hook referred to 
is on the rear side of the same curved arm. Its function is the same 
in the patent as in the machine. The operation of the machine is 
the same, I think, as the operation of the patent, or so nearly exactly 
the same that my answers made in reference to the Kelly patent 
apply equally as well in reference to the Kelly machine.. 

6 Q. | understand that defendant’s expert stated in substance that 
the Wright planter of 1876 contains substantially the same as the 
devices specified in the first two claims in the reissue of complain- 
ant, No. 10155, and that the Defendant’s Exhibit Wright Planter 
contains the same features as those specified in said first two claims ; 
and, in addition thereto, the invention specified in the third claim. 
What is your opinion as to the comparison of these two machines 
with said claims of the patent? Please give your reasons for same. 

A. An essential feature in the corn-planter shown in reissue 
10155—that is, a hand lever and foot lever which may be used in 
conjunction or independently for depressing the runners—is not 
shown in this Wright machine of 1876, and from this facet | do not 
find in this Wright machine of 1876 the combination made the sub- 
ject of the claim in the reissue, and from the further fact that these 
levers are so differently arranged in the Wright machine of 1876,,. 

and so differently organized from the organization arrange- 
345 ments of the levers in the reissue, | do not find this machine 

to meet this first claim of the reissue. I donot find any means 
shown in the Wright machine of 1876 for forcing and locking the 
runners into the ground, and hence I cannot understand how any 
pérson could construe this Wright machine of 1876 as meeting the 
second claim of the reissue, which clearly recites a hand lever and 
foot lever adapted to operate in that manner as a principal feature 
of the second claim. I might say further that there is not in this 
Wright machine of 1876 any foot treadle adapted for depressing the 
runner frame, as recited in said second claim, and, leaving out other 
considerations, it certainly could not be held that the combination 
recited in this second claim was found in the Wright machine of 
1876 when neither a foot treadle adapted to depress the runner 
frame, nora lock lever to lock it into the ground, nor a lock lever 
and hand lever adapted to be used in conjunction for forcing and 
locking the runners into the ground, was found in the Wright ma- 
chine of 1876. I do not find in the Wright machine any hand 
lever adapted to be used in conjunction with or independently from - 
a foot lever for the purpose of elevating or depressing the runners— 
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a feature which is prominent in the combination recited in the 
first claim of the reissue. This claim is not for two foot treadles for 
performing those functions of elevating and depressing the runners, 
while in the Wright machine there is one foot treadle for depressing, 
another for elevating, the runner frame, and both of tnese levers are 
indispensable in the operation of that machine or in the: operation 
of depressing and elevating its runners. There is a hand lever shown 
in this machine which is adapted, toa very limited extent, to force the 
runners into the ground and to elevate them; but, from the fact of this 
lever not having swing enough to either raise or lower the runners 
sufficiently, and from the further fact that is connected to the forward 
frame by a loose link, which permits the forward frame to rise and fall 

at either or both of its sides, this hand lever is practically useless 
846 in my opinion,and from the further fact of the great difference 

in the organization of the Wright machine from the machines 
shown in reissue, specially the impractical arrangement of the 
levers, | am of the opinion that it does not meet the first claim of 
the reissue or does not show the combination made the subject- 
matter of the first claim in said reissue. For the same reasons and 
for the further reason that the Wright machine does not show a ma- 
chine having a foot treadle and hand lever adapted to be used in 
conjunction for forcing and locking the runners into the ground 
or lifting and locking them out of the ground, I do not find in 
said machine the invention claimed in the second claim; and 
for the same reasons and the further reason that the Wright ma- 
chine does not show a hand lever rigidly connected with the foot 
lever, so that either hand lever or treadle may be used for forcing 
the runners into the ground or lifting them out of the ground, I do 
not find in this Wright machine the subject-matter of the invention 
claimed in the third claim of the reissue. 

7 Q. The wheels -in this Wright machine are elevated ubout 3 
inches higher than the bottom edge of the gash cutter on the run- 
ners; when in this position will the hand lever force the runners 
deeper into the ground or not, and about what is the depth that the 
split heel is required to run in the practical operation of the machine 
in planting corn? * ) 

A. The hand lever in the Wright machine, on account of the stop 
on the,forward end of the rack segment, cannot pass any farther for- 
ward than is shown in the machine as it now stands, and in that 
position the hand lever would not permit the runners to enter the 
ground deep enough for a practical planter in dry ground, dry 
seasons, and at such times and places as it is necessary to plant 
deeper ; and when the hand lever is thrown backwards it will not 
go back far enough to raise the runners high enough above the 
ground for operation in the field. For instance, in turning when the 

wheels were in a low place, or even in any slight depression, 
3847 the runners would scrape sideways in the ground and inter- 
fere with the operation. The Wright machine can only be 
adjusted to plant at a depth a little over two inches, as the wheel 
will sink into the ground somewhat, and even as it now stands on 
the hard floor and adjusted on the blocks it cannot be said to plant 
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three inches in depth. A corn-planter should have capacity to plant 
from three to five inches in depth, and some persons in dry seasons 
and in dry soil want to plant deeper than five inches. 

8 Q. Assuming that this Wright planter was of earlier date than 
the invention in complainant’s patent, would you or not consider 
the combination of frames, hand lever, and foot lever a practical 
and material improvement over the Wright planter, so as to involve 
invention ? 

A. I would consider it such an advance in the art as would in- 
volve invention. 

9Q. Please compare Defendant’s Exhibit Buckeye Planter with 
the devices specified in the first three claims of said reissue and state 
how they agree or differ, in your opinion. 

A. One of the main features in this class of planters is the provis- 
ion made within the planter whereby the runners may be forced 
into the ground, and the combination recited in the first claim of 
this reissue embraces that idea, and provides within the combination 
a hand and foot lever adapted to be used in conjunction, not only 
for the purpose of elevating the runners but also for depressing them. 
| do not find in this Buckeye machine any foot lever adapted to be 
used in conjunction with a hand lever by any action of the feet 
thereon in depressing the runners. In fact, this Buckeye machine 
is so constructed that the tongue is so connectea with the rear 
frame and the forward frame that I would suppose that the 
only difficulty in the machine would be in keeping the run- 
ners out of the ground, and for that reason, as the machine is 
constructed, there are no means provided for depressing the run- 
ners, as the movement of the hand lever is limited and ceases 

at that point where it would begin to act in depressing 
848  therunners. For these reasons I do not find the combinations 

recited in the first claim of the reissue in this Buckeye ma- 
chine. I do not find in this Buckeye machine any foot lever 
adapted to be used in conjunction with a hand lever for forcing and 
locking the runners in the ground; hence I do not find the subjeet- 
matter of the second claim of the. reissue in the Buckeye machine. 
l‘or the same reasons, and for the further reason that the Buckeye 
device does not have a foot iever ot the kind described, and hand 
lever rigidly connected with each other, as contemplated in this re- 
issue, I do not find the subject-matter of the third claim of the re- 
issue. The organization of this machine is so different from the 
corn-planter shown in the reissue, and the levers are arranged so 
differently, and the whole device so impractical,in my opinion, that 
I consider those further reasons for hulding that this Buckeye ma- 
chine does not contain the combinations recited in the first, second, 
and third claims of this reissue. 


Adjourned until to-morrow, Saturday morning, Oct. 18, 1884, at 


8.30 o’clock. 
GEORGE O. WARRINGTON, Notary. 
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SATURDAY MornIina, October 18, 1884. 
Met pursuant to adjournment, and the examination of WILLIAM 


B. RicHarps was continued. 

10 Q. State if you have examined the Evans corn drill and planter 
and understand its operation ; if yea, state first whether you con- 
sider the same to be practically an operative device, so far as it re- 
lates to the use of the lever mechanism for raising and lowering the 
runner frames of the planter and holding them in the various po- 
sitions required for corn-planters of the class like complainant’s ; 
second, whether you would consider that device salable and adapted 
to meet the wants of the trade. 

A. lhave very carefully examined the planter referred to in 
349 the question, and while I consider that a person might plant 
corn with it in so farasthesystem of levers is considered, in rais- 
ing and lowering the forward frame, it would requirea good deal of 
skill to operate it, and if placed in the hands of persons such as or- 
dinarily operate corn-planters would be, in my opinion, a failure 
practically, and that even a skillful operator would have a great 
deal of difficulty in operating it, principally on account of the 
changes that have to be made in the connections between the levers 
to adapt them to raise and lower the runner frame. I think the 
wants of the trade at this day would not be met by that machine, 
and for that reason that it would not be salable. 

(That part of the answer referring to the wants of the trade and 
the market value of the machine objected to as irrelevant, and be- 
cause the witness has not shown himself qualified to offer an opinion 
on that subject.) 

11 Q. I call your attention to the Exhibit Buckeye Corn-Planter, 
the Wright Planter, the Beedle & Kelly Exhibit, the Barlow Patent, 
the Kelly Patent, the Atkinson Patent. Do you find in either of 
them a corn-planter which has an elevating and depressing foot 
lever, adapted to be operated by the feet, for elevating and depress- 
ing the runners, in combination with a hand lever, operating 
through the foot treadle, to lock the treadle in various positions for 
holding the runners into the ground? 

A. I do not. 


Cross-examination by ARTHUR STEM: 


12 X Q. In the exhibits named in the last question do you not 
find in different forms and connections all the elements which are 
combined in the first three claims in reissue 10155 ? 

A. Ido not. It is true that I find in these exhibits a hand lever : 
I also find foot levers; and I also find different kinds of locking de- 
vices, but the combinations of these devices are such as set forth in 

the reissue, and the operation of the same devices affect each 
300 other to such an extent as combined in the reissue patent 

that neither of the elements can be said to perform the same 
function as a single element in the exhibit that it does as a com- 
bined element in the reissue. 
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If no change arose in the function of these parts by placing them 
all on the same machine, and they had all been used before to per- 
form precisely the same functions, singly and on different machines, 
then I would say there was no invention in combining them; but 
if any new results arise in the mechanical operation of the devices 
by their combination, then I would not say or could not say they 
were the saine devices. 

13 X Q. Would your answer be the same if I should add to the 
question the other exhibits offered by defendants which were omitted 
in the last question of direct examination—that is, the Wright 
planter, the Evans planters, the Trader patent, the Lane patent, the 
Schofield & Wise patent, the Kimball patent, the Meyers patent, and 
the Howe and Evans and Slosson patents ? 

A. I would not change the answer. 

14 X Q. What, in your opinion, are the elements which are com- 
bined in the corn-planter, as set forth in the first three claims of the 
reissue ? 

A. The elements that are combined in that reissne, so far as the 
first claim is concerned, are in combination with the two framesof the 
corn-planter hinged to each other, a foot treadle, and a hand lever, 
adapted to be used in conjunction or independently, for the purpose 
of elevating or depressing the runners, as shown in the drawings. 
The foot lever alone may be used for those purposes, as may also 
the hand lever, and they may also be used in conjunction for the 
same purposes, and their construction, arrangemeni, and adaptation 
is such that either one of them alone, or both of them together, may 
be used to elevate the forward frame as high as is ever necessary to 
elevate it, and may be used to depress the forward frame as much 

as is ever required in a practical use of the machine. 
351 In the second claim the elements recited are the two parts 

of the corn-planter hinged to each other, and a foot treadle 
for elevating or depressing the runner frame, in combination with a 
hand lock lever combined in such manner that the foot treadle and 
hand lever are adapted to be used in conjunction for forcing and 
locking the runners into the ground or lifting and locking them out 
of the ground, substantially as set forth in the patent. 

The third claim is for a combination of the elements, the two 
parts of the corn-planter hinged to each other, with a foot treadle 
for elevating or depressing the runner frame, and a hand lever rig- 
idly connected therewith, whereby either hand lever or treadle may 
be used for forcing the runners into the ground or lifting them out 
of the ground. 

15 X Q. A corn-planter consisting of forward and rear frame 
hinged together and a foot lever for elevating and depressing the 
runners, having a hand lever rigidly attached to it for the same 
purpose of elevating and depressing the runners, would be covered 
or included by the combination described in the first claim of the 
patent reissue 10155, would it not ? 

A. It would, and the first claim has a little broader scope still, in 
that the hand lever and foot lever, which are not rigidly connected 
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with each other, and were still combined in the same manner as in 
the first claim, would also be included therein. 

16 X Q. The hand and foot leversshown and described in the draw- 
ings and specifications are represented therein as rigidly attached to 
one another, are they not? 

A. They are. 

17 X Q. Does the foot lever described in this patent perform any 
particular novel function not performed by the foot lever in the At- 
kinson patent ? 

A. Yes, sir; very decided functions. When it is locked down 
by the hand lever shown in this reissue 10155 and locked by 

the hand lever in various positions it will hold the runners 
352 at different depths, to regulate the depth of planting, which 

it will not do without the hand lock lever as shown in the 
Atkinson patent. Again, the foot lever, as shown in the reissue, 
may, on account of its combination with the hand lever, be used to 
a certain extent to raise and lower the forward frame without touch- 
ing the foot lever—a function which it don’t have in the Atkinson 
patent. 

18 X Q. Does the foot lever, per se, shown in the Atkinson patent 
differ in any material respect from the foot lever shown in the re- 
issue 10155? 

A. There are the differences described in my last answer, unless 
the words per se are intended to apply to the foot lever in the re- 
issue. 

19 X Q. These differences arise solely from the combination with 
said foot lever of the hand lock lever, do they not ? 

A. All the differences material in the claims of the reissue do so 
arise. 

20 X Q. Does the hand lock lever shown in reissue 10155 differ 
in any material respect, in construction and operation, from the 
hand lock lever found in the Wright planter of 1876, or the Exhibit 
Wright Planter, except so far as results from its combination with 
a foot lever? 

A. The hand levers shown in the two Wright exhibits, regardless 
of any connection with a corn-planter, are substantially the same 
lever shown in the reissue, but placed as they are in those exhibits 
they are not the same levers, even regardless of their combination 
with the foot treadles, because neither of them is constructed or so 
arranged in reference to the other parts of the planter that it can be 
given swing enough to give the runner frame of the planter the 
proper degree of movement. Forinstance,in the Wright 1876 machine 
the hand lever will'not lower the runners low enough for practical 
planting; it cannot be used to depress the runners at all,and in the 

Wright planter the hand lever alone cannot be used to raise 
303 and lower the runner frame toa practical extent; but the 

main differences between the leversshown in these two Wright 
planters and the levers shown in the reissue are from their combi- 
nation with the foot lever, as shown in said reissue. 

21 X Q. Would a skilled mechanic familiar with the Atkinson 
patent and the foot lever shown therein, and also familiar with the 
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Wright planters and understanding the construction and operation 
of the hand levers, be able to attach the Atkinson foot lever to either 
of the Wright machines without making auy more than mere me- 
chanical changes ? 

A. I think it would require considerable inventive skill to adapt 
the Atkinson foot lever with its capacities to either of the Wright 
planters in such manner that the two levers could have been used 
in combination as recited in the claims of the reissue No. 10155. 

22 X Q. Ifa skilled mechanic were familiar with the planter con- 
structed in accordance with the Atkinson patent were shown the 
Wright planter of 1876, and were instructed to put the hand lever 
shown in the Wright planter onto the Atkinson planter, would he 
have any difficulty in so doing, and would he not naturally pivot 
the two levers together on the horizontal bar on the hand lever of 
Wright planter? 

A. It is hard to say what every skilled mechanic might do under 
such circumstances, but if he did do what is assumed in the ques- 
tion I think he made quite an advance in the matter of levers for 
operating the runners of the corn-planter. 

23 X Q. Are you willing to swear or state professionally, as a solic- 
itor of patents, that you would consider the arrangement made in 
the manner suggested in the question involved invention or more 
than the mechanical skill possessed by a mechanic fairly and ordi- 
narily familiar with the manufacture of corn-planters? 

A. If I knew of the Wright planter of 1876, and also the Atkin- 

son patent, and a person should bring to me a planter with a 
3: lever like that shown in reissue 10155, I should certainly 

advise him that he was entitled to a patent for the new com- 
bination. 

24 X Q. Advice given under such circumstances would naturally 
result in your employment, as solicitor, to secure a patent or make 
an application therefor, whereas advice to the contrary would natu- 
rally result in the abandonment of the idea of securing a patent by 
the party bringing the matter to you, would it not? 

A. Not necessarily so. The person consulting me might merely 
want my opinion, while he might desire to employ or had employed 
some one else to prepare and prosecute his application. It might 
not even result in his abandonment of the idea, as that would de- 
pend on the value he attached to it and to the probability, if he 
thought otherwise, that he was a pretty bright fellow, and he would 
think I was mistaken anyhow. 

25 X Q. I now repeat cross-question 23 and ask for a direct 
answer. 

A. I think it would. 

26 X Q. I now show you Defendant’s Exhibit Trader Rake Lever 
and ask you whether it could not be applied toa corn-planter having 
the front and rear frames hinged together as shown in the patent 
reissue 10155 or in the old Wright planter of 1876 without anything 
more than mere mechanical changes, either of the planter or the 
lever, so as to produce a hand and foot lever so combined as to 
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be used separately or conjointly for elevating or depressing the 
runners ? 

A. The Trader rake lever, as it shows in the exhibit, could not 
be applied, in my opinion, to a corn-planter such as is shown In the 
reissue without the exercise of inventive faculties. If one should 
refer to the Trader patent he would probably be still farther lost, as 
it could not be applied to the corn-planter at all as it is in that 
rake. It is not a very great matter, however, after seeing this re- 
issue patent and understanding it, and seeing corr-planters 
embodying the same construction as shown in the reissue, 
then to be able to see how the Trader lever, by turning it 
around, placing the lever to the rear, by making journal bearings 
for it in the particular locations where they are shown by the reissue, 
and otherwise adapting it as shown in said planter and reissue, 
would enibody the features embraced in the question; but my expe- 
rience teaches me that there is a very great difference in seeing these 
things after they are done and after the idea is fully evolved than 
in conceiving the idea. 

37 X Q. Would it be a very great matter for a mechanic expe- 
rienced in the manufacture of corn-planters and familiar with 
planters constructed in accordance with the Atkinson patent, and 
being acquainted with the hand lock lever in the Wright planter 
of 1876, to produce the combination of levers shown in reissue 
10155? 

A. While it might not be a “very great matter” or invention, I 
still think it would be an invention, and if we are to estimate its 
greatness by its value and its value by the way our friends seem to 
fight for it, I should say it was considerable of a matter. 

28 X Q. The patentee of reissue No. 10155 was formerly in the 
employ of the same company and at the same time with the pat- 
entee of the Atkinson patent, was he not? 

A. They were. 

29 X Q. The said Runstetler claimed to have been one of the 
inventors of the foot lever shown in the Atkinson patent above 
referred to, and the interference declared between the said Atkinson 
and Runstetler in the Patent Office was decided in favor of Atkin- 
son, was it not? 


oe ee 


Or! 
Ot 


(Objected to as incompetent.) 

A. There was an interference declared as stated in the question, 
and I have been told that it was decided in favor of Atkinson. I 
also have been told that it is not fully determined yet. 

o0 X Q. Please look at the Exhibit Kimball Patent and 

396 state whether you do not find there a foot lever for raising, 

lowering, or depressing the teeth of the rake, so combined 

with a hand lever, also used for the same purpose, that the foot and 

hand lever can be used independently or jointly for raising, lower- 
ing, or depressing the teeth. | 

A. There is one foot lever shown in this patent for raising the 
teeth, there is another foot lever shown by which the teeth may be 
depressed ; they are both secured rigidly to the rake head, so that by 
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tilting them the rake head may be turned to force the teeth down- 
ward or raise them upwardly; they are attached to that part of the 
rake from which it is tilted or raised, and lowered where it is jour- 
naled to the thills, or first part of the device, ia the operation of 
tilting. There is also a hand lever shown in this rake, which is 
very briefly described as being capable of being manipulated to as- 
sist In the operations of the foot levers. Brief as the description is 
of the lever J, | would infer from what is shown in the drawings 
and stated in the specifications that it can be used to assist the foot 
levers in manipulating the rake in the manner which I have de- 
seribed. 

ol X Q. Are not the two foot levers, to which you refer, rigidly 
connected to one another so as to form in effect a single bent lever? 

A. They would with the rake head, to which they are attached and 
by which they are connecied as a fulerum. 

d2 X Q. Then is it not a fact that in this patent you find shown 
a fuot lever and hand lever, the two so combined that they may be 
used separately or jointly for lifting, lowering, or depressing the 
teeth ? 

A. The two are so united with the head of the rake to which the 
teeth are attached that they muy be used to oscillate the rake head 
to raise and lower the teeth and depress them toa very slight extent. 

dd X Q. It isn’t necessary to depres: the teeth of a rake to a very 
great extent, 1s it? 

A. It is only necessary to depress them -to a very slight 
extent—different from corn-planters, which require the run- 
ners depressed to such an extent as would require an arrangement 
and adaption of the levers entirely different from that shown in this 
rake patent in order to be of practical utility. Ifa lever was placed 
In a corn-planter, or connected toa corn-planter, where the forward 
frame is fulerumed in order that its rear end may be elevated, it 
would require a lever of such length to operate it, especially to raise 
it, that it would be impracticable. 

o4 XQ. Is it not a fact that in the Schofield and Wise patent 
there is a foot lever so combined with a hand lever that either may 
be used to elevate or depress the rake teeth, or both may be used 
jointly for that purpose ? 

A. In this device, as in the Trader patent, there is not either hand 
or foot levers independent of the rake head to which they are at- 
tached and which they are adapted to oscillate in order to raise and 
lower the distal ends of teeth which project from the heads. With 
this qualification in each case, I may say that I find the hand and 
foot lever in both arranged to onverate independently and connec- 
tively with the object of producing the result as [ have stated. 

35 X Q. Is there in reissue 10155 either a hand or a foot lever, 
independent of the forward frame, carrying the runners which they 
are intended to raise or depress ? 

A. Both the hand and foot levers in reissue 10155 are independ- 
ent of the runners in the sense implied in my last answer—that is, 
they are not connected to a part which turns as their journal and 
forms a part of the runner frame as does turn the rake heads in 


» 
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both cases, and the part which connects them and forms their journal 
is the part which is tilted or turned in the rakes. 

36 X Q. Please look at Defendant’s Exhibit Champion Planter 
and state whether it does not have a hand lock lever which can be 
used independently or with the foot lever for raising and locking 

the runners out of the ground. 
308 A. It has a hand lever which can be used in connection with 

the foot lever in raising the runners to a certain height above 
the ground, but their construction and mode of operation in per- 
forming those functions are very different from the hand lever and 
foot leve er shown and described in the reissue 10155. In the exhibit, 
in order to raise the forward frame and lock it in its elevated posi- 
tion, it is necessary to change the connection between the hand and 
foot levers at least once, an operation which is certainly impractical 
in planting, and the devices requiring such a change are different, 
in my opinion, very essentially from “devices which are differently 
arranged, differently constructed, and operate ina different manner. 
In fact, to sum it up, I may say that I do not find in the exhibit a 
hand and foot lever adapted to act conjointly, in the sense intended 
in the reissue 10155, to produce the result stated in the question. 
In the reissue a machine is shown in which the forward frame is 
raised and locked by a hand and foot lever, which act simultaneously, 
while in the exhibit the front or runner frame is raised by a hand 
and foot lever, which, in the operation, ora great portion of it, cannot 
both be used simultaneously, and hence the one could not be used to 
aid the other during all of the operation, and for these reasons the 
mechanical functions of these parts are different in the reissue from 
the exhibit. 3 ; 

Adjourned until Monday morning, October 20, 1884, at 10 o’clock. 

GEORGE O. WARRINGTON, Notary. 


Monpay, October 20, 1884. 
Met pursuant to adjournment. 
All that part of the last answer relating to a comparison of the ex- 
hibit referred to, with the reissue, is objected to as not responsive to 
tle question. 


37 X Q. Has not the Wright planter of 1876 a hand lever which 
can be used independently or with the foot levers for raising the 
runners and locking them out of the ground ? 
309 A. The Wright planter of 1876 has a hand lever which can be 
used to raise the runner frame to a certain extent, but, as I 
have before explained, I do not think that either it or the foot levers 
in that machine are adapted to raise the runners high enough or as 
high as is necessary in the practical operation. ‘That machine does 
not have fvot levers connected with a lock, but has separate foot 
levers which can be used to raise the runner frame, but the proba- 
bilities are, judging by the construction of the machine and the 
manner in which the front and rear frame are hinged together, that 
these foot levers were not intended to raise and lower the runner frame 
but were intended to oscillate it laterally—that is, to raise either the 
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one or the other runner, as the fancy of the designer of that machine 
might have thought necessary, as some other impracticable invent- 
ors of corn- planters have thought. 

38 X Q. What is to prevent the foot levers on this machine from 
raising the front runner frame to any necessary or desired height? 

The construction of the machine and the connection of the 
foot levers with it is such that a man with only one foot or with a 
lame leg could not raise it at all with the foot levers. ‘To raise the 
runner frame with these foot levers would require great care, else 
one side of the frame would be raised more rapidly than the other, 
thereby tilting the forward frame to such an extent laterally as to 
probably throw the drop man off of his seat. These foot levers can be 
used to raise the forward frame higher than it ean be locked by the 
hand lever. In the practical operation of the machine the height at 
which the runner frame can be locked regulates the capacity of the 
two parts, the hand and foot levers. 

39 X Q. IT must conclude, from your answer, that you have had 
very little practical experience in operating corn- -planters, and ask 
you to confine your answers to the question, and again ask you if 
there is anything to prevent the foot levers of this machine raising 

the front runner frame to any desired height; if so, what? 
360 A., Replying to the first part of the question, I would say that 

[ have had, I think, as much experience in operating corn- 
planters as is necessary to thoroughly understand them, and, for my 
part, [ think that your conclusion to the contrary arises possibly 
from your not understanding their operation yourself. I think I 
answered your question fully and gave my reasons for my conclu- 
sions, and | repeat that the foot levers in that Wright machine of 
1876 can be used ‘to raise the forward frame or runner frame to a 
greater ~~ than it can be locked by the hand lever. 

40 X Q. Can they not be used to raise the runner frame to any 
desired height independently and without reference to the hand 
lever? 

A. It would be possible to do so with these foot levers, but hardly 
practicable, because they would be brought to such an inclination 
that it would hardly be practical. 

41 X Q.: Would it require inventive talent to lengthen or shorten 
the chains by which these levers are attached to the front runner 
fr — 

I think not. 

2 2X Q. Would it require inventive t talent to substitute for these 
chains a solid link of iron ? 

A. If some new function arose from its substitution it would be 
considered invention, I think, under our patent laws. 

43 X Q. Suppose links were substituted for thechains, so that these 
hand and foot levers could be used to depress the runner frame, 
— such a change, in your opinion, evolve inventive talent ? 

[ think so. 

‘4 X Q. Woulda machine so constructed be provided with a com- 

bination of hand and foot levers which could be used either inde- 
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pendently or conjointly for raising or lowering or depressing the 
runners? ; 

A. No, sir; with a machine constructed as implied in the ques- 
tion the hand lever could not be used at all to depress the run- 

ners. 
361 45 XQ. In my last question 1 intended substitution of links 
for chains to apply to the hand lever as well as foot lever ; 
with that understanding please answer. 

A. I don’t think it could practically. 

46 X Q. Would it involve invention, in your opinion, to lengthen 
the are which carries the catch by which the hand lever is locked, 
in either this or the other Wright planter, for the purpose of giving 
the hand lever a longer sweep or throw? 

A. I think not; unless in so doing it affected the operation of the 
hand lever, or cf other parts in combination with it, in such man- 
ner that the combination would thereby produce some new result. 

47 X Q. What do you mean by new result? 

A. I mean, as I ysed the word in my last answer, such a change 
in the operation of the machine as would render it practical in some 
respects In which it has been a failure. 

48 X Q. Please look at Defendant’s Exhibit “ Evans Corn Drill 
and Planter” and state whether the foot lever differs in any mate- 
rial respect—that is, in the principle and operation—from the foot 
lever shown in the Atkinson patent? 


(Objected to as irrelevant and immaterial.) 


A. The foot lever in the exhibit referred to could not be used at 
all on the Farmers’ Friend Co.’s planter without change in its con- 
struction. 

49 X Q. My questicn contained no reference to the Farmers’ 
Friend Planter. Please read the question again and let him answer. 

A. I would simply add to my answer the words, which isa planter 
very much like that shown in the Atkinson patent. 

00 X Q. Is not the foot lever in the Evans corn drill and planter 
in principle of operation and construction substantially the same 
as the foot lever shown in the Atkinson patent ? 


(Objected to as irrelevant, immaterial, and not competent.) 


A. As I stated before, it could not be used at all on a planter 
362 such as shown in the Atkinson patent; it can be used in the 
exhibit for raising and lowering the forward frame and de- 
pressing it. 
51 X Q. Are not the two levers constructed and operated on sub- 
stantially the same principle ? 
(Objected to as irrelevant and incompetent.) 


A. They are not constructed-on the same principle; they are 
operated on substantially the same principles, without reference to 
any other parts to which they are connected. 3 

52 X Q. What is the difference in the principle of construction ? 


(Objected to as irrelevant and incompetent.) 
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A. The principal difference in their construction is that the At- 
kinson lever has its forward end carried upward and rearward to 
bring the foot plates convenient to the driver. 

53 X Q. The sole object of that difference in construction is to 
bring the foot plates within reach of the driver's feet, is it not ? 


(Objection repeated.) 


A. That is all the object in it, I believe. 

54 X Q. The foot lever in this Exhibit Evans Corn Drill and 
Planter is adapted to be used to raise or lower or depress the run- 
ners independent of the hand lever, is it not? 

A. No,sir; the relation between it and the hand lever is such that 
in order to raise and lower and depress the runner frame with the 
foot lever the link which connects the hand lever and foot lever 
must be connected and disconnected with the foot lever—I mean to 
raise and lower and depress to a practical extent, as is necessary in 
the operation of the machine in the field. 

55 X Q. Suppose that the link or hook latch was made to swing 
loose, so that it could be attached to the foot lever or detached at 


will, would such a change require invention ? 


(Objected to as irrelevant and immaterial.) 


A. If I understand the question, it is attached that way now. 

56 X Q. I mean so arranged that it might be swung away 

363 from the foot lever during the operation of the foot lever ; 

would such a change involve invention or could any skilled 
mechanic make it?’ 

A. I don’t see any invention at present, because | do not see any. 
result accomplished by such a change. 

57 X Q. What do you understand to be the meaning of the word 
invention ? 

A. I understand invention in mechanics to be a new device adapted 
to be used for a new and useful purpose, or to be a combination of 
old devices brought together so as to coact to produce some new 
and useful result, or to be a combination of an old device or de- 
vices with some new device not known before, or devices for the 
same purpose. 

58 X Q. Suppose the old devices brought together perform no 
new function, but, by acting together, produce a new result which 
none of them could alone produce, would such a combination In- 
volve invention ? : 

A. If L understand the question, it involves an absurdity; the 
idea that bring them together to perform no new function, and still 
that they coact to produce a new result, is out of any mechanical 
operation or construction that I have any knowledge. I would fur- 
ther add to my answer as to what [ considered invention that in- 
vention may arise by taking a part away from some former con- 
struction. 

59 X Q. Then I understand from your last answer that all devices 
brought together in mechanics and which together produce a result 
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which neither could produce alone necessarily involves invention, 
although these devices perform no new function ; is that correct ” 

A. I suppose you mean by the last clause of your question that 
the devices performed no new result separately, and with that un- 
derstanding I would say that it is invention, in my opinion, where 
old devices are brought together in some new relation to each other, 

so that a new or useful result is produced. 
364 60 X Q. I do not understand that the devices perform re- 
sults either independently or in combination, but I ask you 
whether old devices brought together and in their new relation per- 
form no new function, but by acting together in the same machine 
produce a result which neither of them produces alone, would con- 
stitute invention ? 
A. It would, in my opinion. 


Redirect examination by Epwarp Boyp, Esq.: 


61 R. Q. Referring to Defendant’s Exhibit “ Evans Corn-Drill 
and Planter,” is the foot treadle about which you have been exam- 
ined made of cast iron or malleable iron ? 

A. It is, in my opinion, malleable iron. 


W. B. RICHARDS. 


Directions for operating the Wright planter, taken from the ex- 
hibit. (See defendant’s record, pages 94—'d.) 


Operating. 


The dropper will set with both feet in front of seat facing his 
work, taking the heel of the runner for the dropping point. Hold 
the lever firmly and make a quick and decided movement on ap- 
proaching the check mark. Sit so that your weight will be equally 
balanced on both runners. 

Before changing seed plates empty the hoppers of seed. In re- 
placing valve plate fasten it securely by turning the handle of cam 
down. 

To regulate depth lengthen or shorten the chain attached to lever 
hook. 

To prevent driver’s seat from tilting too far back shorten the 
chain hooked to the axle. By the use of the treadles the driver can 
raise either runner independent of the other or both in passing ob- 

structions or in turning about. The driver by transferring 
365 his weight to the foot standards, as in the act of raising to 

his feet, forees the runner blades into hard ground, depres- 
sions, or furrows. Avoid hitching the team too tight; elevate the 
tongue by shortening breast straps and lengthening traces. Never 
oi! slide plates. 

Select seed of uniform size, and use No. of plate that will drop the 
number of grains desired. 
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Directions for operating the Evans planter, taken from the ex- 
hibit. (See defendant’s record, page 160.) 


Directions. 


The depth of planting is governed by the driver moving the lever 
forward in the notches to lower the runners and back toward the 
driver’s seat to make them run shallow. The depth of planting 
can also be regulated by the holes in the lower end of slotted bar, 
the upper holes for shallow planting and the lower holes for deep 
planting. 

In hard soil, if the runners will not go in the ground, raise the 
cap over thes lotted bar so it will catch in the notch on the end of bar 
aud remain there until in turning around at the end of rows; throw 
the eap off the end of bar so as to let the runners raise out of the 
ground, and in starting throw the cap over the end of bar as before. 
It is only necessary to use the cap over the end of slotted bar when 
planting in very hard soil. 

In throwing the cap off or over the end of slotted bar throw the 
lever back toward the driver’s seat as far as possible and then throw 
the lever forward in the notches to give the proper depth of the 
runners in the ground. 

To raise the runners out of the ground it is only necessary for the 
driver to take his feet off the foot rest on the end of the tongue, 
and to throw them down on the ground — place them on the foot 
rest. 

To regulate the desired quantity of seed to be dropped 
366 change the plates to suit the size of the seed. In changing 
the plates take off the hopper by unscrewing the nuts at 

each end of it. 


Directions for Setting Up Planter. 


Put the wheels on axles and see that the axles are well greased. 
Connect the front and back frames by the two eyebolts on the end 
of the side bars of back frame. Use a washer on each side of the 
beam and screw the nutsup tight. Put on the tongue and then the 
driver’s seat; fasten the lower end of the driver’s seat to the iron 
standard on the tongue with the three holes in it, using the middle 
hole for the bolt. Unfasten the slotted bar from rock arm No. 25, 
and put the end with holes in it through the slot in the wood seat 
beam and down through the slot in the tongue. For ordinary 
planting put the bolt through next to the lower hole in the slotted 
bar; then fasten the top of slotted bar as before. Put the foot rest No.17 
on the rear end of tongue and then put on other minor parts. Do not 
use any grease or oil on the feed plates. If the feed plates in anv 
way get gummed up use nothing but coal oil on them, 
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867 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THe Farmers’ FrRrieEND MAN’r’G Co. 
V8. 


Tur CHALLENGE CoRN-PLANTER Co. 


Examination of witnesses on behalf of the defendant, under the 67th 
rule, in equity, as amended, before W. F. Trader, notary public, 
who is hereby agreed upon . special examiner under said rule, 
at the mayor's ottice, Xenia, O., this 5th day of August, 1854. 


Present: Edward Boyd, for the complainant, and Edward Tag- 
gart and ©. M. Peck, for the defendant. 

By request of parties it is ordered that these depositions be taken 
‘by question and answer. 


JAMES C. VLEREBOME, a witness produced on behalf of the de- 

fendant, being first duly sworn, deposeth and saith, in an- 

368 swer to interrogatories propounded to him by C. M. Peck, 
Esq., of counsel for the defendant, as follows: 


Question 1. State your name, age, residence, and occupation. 
Answer. James C. Vierebome; aged 38 years; residence, New 
Holland, Ohio; traveling man by occupation. 


Counsel for defendantoffers in evidence a corn-planter and has the 
same marked “ Defendant’s Exhibit Buckeye Planter,” W. F. Tra- : 
der, notary public, Greene county, Ohio, Aug. 5, 1884; also a model 
that is marked Exhibit “ [mproved Buckeye Machine,” W. F. Tra- 
der, notary public, Greene county, O., April 11th, 1884. 
(To the introduction of which counsel for complainant objects, 
there being no proof of relevancy.) 


Q. 2. What was your occupation in the years 1878 and 1879 

A. In the hardware and agricultural trade in New Holland, Ohio. 

Q. 3. For whom were vou at work in 1878? 

A. For myself. 

Q. 4. Please answer the same question as to 1879. 

A. A portion ef the time for the Shawnee Agricultural Co. of 
Xenia, O., beginning with them in the fall of the year. 

Q. 5. Did you or ‘did you not work for them before the fall of 
1879? 

A. I did not. 

Q. 6. Have you examined the corn-planter marked Defendant’s 
Exhibit “Buckeye Planter?” If so state what you know about said 
planter. 

A. I have; I sold it to R. W. Vincent—he lives in Fayette county, 
Ohio, Marion township—May 5th, 1878 


Objected to for want of notice in the answer. 
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369 Q. 7. Of whom did you get said planter? 
A. Of the Shawnee Agricultural Co., Xenia, O. 

Q. 8. Is said planter now in all respects of its construction like it 
was when you sold it to Mr. R. W. Vincent? 

A. Not altogether. 

Q. 9. In what respect or respects has it been changed? And state, 
if you know, by whom the changes were made and when. 

A. There has been a new drill attachment and a hand lever put 
on by the Shawnee Agricultural Co. It was done in the winter of 
1878-9. 

Q. 10. Under what circumstances, and where, were these changes 
made ? 

A. The old drill attachment did not work good, and the planter 
was sent to the Shawnee Agricultural Co. They put on a new drill 
and also the hand lever. 

(). 11. How do you fix.the date you sold this planter to Mr. Vin- 
cent as May the Sth, 1878? 

A. By my day book and ledger I kept at the time. 


Objected to as incompetent. 


Q.12. Have you referred to those books lately to ascertain the 
date; if so, when? 

A. I have in the last two weeks. 

Q. 13. Did you ever sell R. W. Vincent any other corn-planter at 
any time? 

A. Not that I know of. 


Cross-examination : 


(). 14. Have you your day book with you? 

A. I have not. 

(). 15. Where is it? 

A. At my home,in New Holland. 

Q. 16. Was there any other change made in the planter except 
those you have mentioned ? 

A. Not that I know of. 
370 Q. 17. Deseribe the planter as it was when you sold it, as 
far as devices for elevating and lowering the front frame were 
concerned. 

A. It had a foot lever for holding it in the ground; I don’t know 
that I-can say any more. 

Q. 18. Was that foot lever in the form of a bridge which spanned 
the arms to which the front frame was hinged ? 

A. The foot lever was attached to the rear axle, regulating the 
front carriage of the planter. I wouldn’t call it a bridge. I couldn’t 
call it anything else than a foot lever. 

Q. 19. How many of these levers were connected to the axle? 

A. Just the one. , 

(. 20. Was that the one that the feet rested on ? 

A. A part of it; yes, sir. 

Q. 21. What do you mean by a part of it? 
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A. The rear portion of the foot lever. 

Q. 22. Was that foot piece attached directly to the axle? 

A. It was attached to the front and rear both, as I stated before. 

Q. 23. Do you mean to the front and rear axle? 

A. The front is the main carriage, you know—the part that does 
the dropping. 

Q. 24. How was it attached to the front part? 

A. It wasn’t attached direct; it was attached through the piece 
you placed your foot on to raise it. 

Q. 25. Where was the attachment to the piece used for raising ? 

A. In front of the seat piece. | 

Q. 26. Then I understand that it had two pieces—one at each 
side of the seat standard and between it and the foot pieces used for 
elevating—connected to the axle. Is this correct? 

Q. To the best of my recollection. 

Q. 27. And these pieces which were connected to the axle 
371 were also connected at their rear ends to the foot elevating 
pieces, were they not? 

A. To the best of my recollection they were. 

Q. 28. What you have called a foot lever was a piece that con- 
nected the two pieces on the axle, was it not? 

A. I believe so. 

Q. 29. Who sent this planter to the Shawnee Agricultural Com- 
pany ? 

A. R. W. Vincent. 

Q. 30. Were you present when it was sent? 

A. I was not. 

Q. 31. Who told you that it had been sent? 

A. Mr. Vincent. 

Q. 32. You didn’t see iton its way, did you? 

A. No, sir. 

Q. 33. When did you next see it after the time you sold it? 

A. I was in the field and seen it work the same spring I sold it. 

Q. 34. Was that the last time you saw it until called upon to ex- 
amine it with a view to giving your deposition ? 

A. I saw it the other day at Mr. Vincent’s house, or farm rather. 

Q. 35. Was that the only time you have seen it since the spring 
you sold it? ) 

A. I saw it yesterday evening and this morning; these are the 
only times. 

Objection.—Counsel for complainant objects to answers 9 and 10 
in direct examination, it appearing that the witness has no personal 
knowledge in the matter, and that he testifies from hearsay. : 


J. C. VLEREBOME. 


Also Ropert W. Vincent, who, being duly sworn, deposeth and 
says as follows: 
Q. 1. What is your name, age, residence, and occupation ? 
ol2 A. Robert W. Vincent ; aged 44 years; occupation, a farmer: 
residence, Fayette county, Marion township. 
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Q. 2. Have you examined the corn-planter model, Defendant’s 
Exhibit “ Buckeye Planter,” W. F. Trader, notary public, Greene 
county, Ohio, Xenia, O., Aug. 5, 1884? If so, state what you know 
about said planter. 

A. Yes, sir; I bave. Well, I bought the planter of J. C. Vlere- 
bome, New Holland, Ohio, in May, 1878; did not give satisfaction, 
and I was ordered to return it to Xenia. I returned it in the winter 
of 1878-’9. In March, 1879, it was returned tome. It had been 
changed. The foot lever had been taken off and a hand lever put 
on; also the drill attachment had been changed. 

(). 3. You say the foot lever had been taken off. When were the 
present foot levers or treadles put on—I mean those that are now 
on the machine ? 

A. The present foot levers were put on in the winter of 1878~’9, 
when the present hand lever was put on. 

Q. 4. Is the machine as it now stands in all respects of its con- 
struction the same as when it was returned to you in March, 1879 ? 

A. Yes, sir. 

(). 5. During how many seasons has that machine been used by 
you since it was returned in March, 1879? 

A. For the season of 1879 and each season since. 

(Question and answer objected to for irrelevancy and for want of 
notice in the answer.) 

Q. 6. In your section of the country what is the usual corn-plant- 
ing season ? 

A. The month of May. 

().7. To whom was this planter sent in Xenia to be altered, as 
you have stated ? 

A. The Shawnee Agricultural Co. 


373 Q. 8. Did you ever buy any other corn-planter of Mr. James 
C. Vlerebome ? 
—. No, sir. 


Q. 9. Did you ever have any other corn-planter made by the 
Shawnee Agricultural Co. ? 
A. No, sir; I never owned but one double corn-planter. 


Cross-examination : 

Q 10. To whom did you complain about the planter you bought 
in 1878 not having given satisfaction ? 

A. To J. C. Vilerebome, the agent. 

Q. 11. Had you paid for it at that time ? 

A. No, sir. 

(. 12. Did you return it for the purpose of having alterations 
made or with the intention of leaving it with them and not to pay 
for it? 

A. I returned it to give them a chance to fix it, and if it worked 
I would keep it; if not, return it. 

(J. 15. How did you return it? 

A. By cars—shipped it from New Holland by cars. 

(). 14. Did you ship it as freight or by express? 
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A. Iam not certain, but I think it was by freight. 
Q. 15. Who was the agent that received it from you * 
A. Ge reorge Vlerebome, I think. 

(). 16. Was it delivered at the railway station ? 

A. Yes, sir. 

Q. 17. Did you receive a receipt for it ? 

A. I have a receipt at home now; it is without date, and I suppose 
it is for that. 

Q. 18. Did you pay the freight on it? 

A. I don’t recollect. | paid the freight one way or the other; it 
was 80 cents. I don’t recollect whether it was to here or from here. 

Q. 19. Was that the only planter you shipped from New Hol- 
land ? : 
A. Yes, sir. 

O74 Q. 20. When did you complain about it not giving satis- 
faction ? 

A. During the corn-planting season of 1878. 

Q. 21. W hat month of the year did you ship it here 

A. Don’t recollect what month it was: it was in the winter of 1878 
and 1879. 

~ 22. Was it before or after the new year ” 

Don’t recollect. 

Q —-. Did you receive any acknowledgment of its return ? 

A. I received a letter from Mr. Collier or Mr. Trader, one, stating 
that they had sent the planter, and that they had made some changes 
on it. I don’t recollect whether I received any acknowledgment of 
the receipt of it here at the time I sent it. 

Q. 24. Where is the letter that you received ? 

A. I suppose it was burned up among some old papers I destroyed 
some time ago. 

Q. 25. Did you hear Mr. Vlerebome’s description of how the planter 
was constructed ; and, if so, is it substantially correct ? 

A. I did not understand Mr. Vlerebome’s description, and I could 
not describe it myself. I could not describe the parts spoken of. | 
couldn’t recollect how that foot piece was put on. 

Q. 26. How do you know it was in March, 1879, the planter was 
returned to you ? 

A. I know it was returned in the spring of 1879. I got the exact 
date from Vlerebome. I want tocorrect that and say from the books 
of the Shawnee Agricultural Company here. 


Objection.—Counsel for complainant objects to all the answers of 

witness in which he has given the month in which the planter 

o70 was returned, it appearing from his last answer to be founded 
on hearsay and incompetent data. 


Q. 27. How do you know it was in 1879? 

A. It was the next season after I bought the planter. 

Q. 28. How do you know when you bought the planter? 

A. I know from the date that it is charged to me on Vlerebome’s 
books; also from my recollection of using “it at the time I had it. 
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Q. 29. What was there particular about its use that enables you 
to think you bought it in 1878? 

A. I had never owned a double planter before, and I was plant- 
ing a larger crop of corn that year than | ever put out before. 

Q. 30. Did Mr. Vierebome have the planter at his place in New 
Holland at the time you bought it ? 

A. Yes, sir; and was delivered at the time. 

Q. 31. Did you at that time own a single planter or corn drill ? 

A. Yes, sir. 

Q. 32. From whom did you buy it? 

A. I bought that at least three or four years before, I think, of 
George Vlerebome. 

: 33. Who made it? 

It was a Blessing planter; J think one name on the planter 
was Ww ickersham, and, [ think, made here, and it was a single 
os: and no mistake about it. 

Q. 34. Did you go to Mr. Vlerebome to ascertain the date when 
you bought the double planter ? 

A. As to the exact date, M: AV 6, [ think he claims, I did; I know 
from my own personal knowledge and from circumstances that it 
was May, 1878. 

Q. 35. Who else have you talked with about these dates, re- 
cently ? 

A. J. C. Vilerebome, Samuel Collier, Charles Trader, and Mr. 

Peck, and Mr. Taggart, and Mr. Scoffield. 


376 Q. 36. Have you talked about it during the recess since an- 
swering the question 20? 
ey 2 es, sir. 
(). 37. The object of these different conversations was for the pur- 


‘a of endeavoring to fix the date correctly, was it not? 
_ If I understand the question that they were trying to fix the 
di Bar for one, 1 will say it was not. | 

Q. 38. You do not understand my question correctly; it intends 
to ask you if you were endeavoring to fix in your mind ined ate cor- 
rectly ? 

A. No, sir; I gave you the correct answer before we went to din- 
ner. : 

Q. 39. My question is not confined to the conversation since din- 
ner, but to all those which you have had on the subject; with this: 
understanding, answer. 

A, No, sir. 

(). 40. What was the object? 

A. It was just general conversation; it had no object-in it. 

Q. 41. Whose signature is to the receipt which you say you have, 
but which bears no date ? 

A. I don’t recollect, s 

Q. 42. How do you know that the present foot levers were put on 
the planter in the winter of 1878 and ’79? 

A. Because it was the only time I ever had it here at the shop, 
and they were put on here. 
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Q. 43. Didn’t the planter have foot levers on it when you bought 
it? 

A. Yes, sir. 

Q. 44. Wherein did those foot levers differ from those on it now ? 

A. In the shape of them they don’t differ any; I think a little 
longer. 

(. 45. How much longer ? : / 

A. There was a chain that run the drill, and it was slack so it run 
off, and they put on the new levers so as to give it more space be- 

tween the axles and the runners. 
old Q. 46. Did you observe that the length of the levers had 
been changed at the time the planter was returned to you, or 
that the chain had been shortened ? 

A. I observed that tne levers had been changed and the chain 
stayed on better than before. 

Q. 47. Now, how much were the levers lengthened ? 

A. I do not know. 

(. 48. Was it a foot? 

A. No, sir. 

©. 49. Was it an inch? 

A. I don’t know and had no means of knowing. 

Q. 50. Then how can you swear they were lengthened at all? 

A. J supposed that the levers would be lengthened easier than to 
shorten the chains. 

(). 51. I observe that the hand lever and its connections are in a 
different state of preservation, part of it being very rusty and part 
of it quite fresh ; can you explain why this is? 

A. It has been mended two or three times by blacksmiths. 

Q. 52. Prior to your returning the planter, or at the time you re- 
turned it, did you know what changes were going to be made, or 
bad you seen or had explained to you the improvement ? 

A. I returned it to have the drill attachment fixed better, and 
while it was here they put the hand lever on; I didn’t know they 
were going to put this hand lever on until after it was done. 

Q. 53. Who assisted you with your corn-planting in 1879 ? 

A. William Shaffer and Joseph Cogan. 

(). 54. Who in 1880? 

A. John Nelson and Joseph Cogan, I think it was; it seems to me 
I had another, but I am not certain. 

Q. 55. What is the address of these men at the present time? 

A. William Shaffer, a laborer, New Holland, Pickaway 
county, Ohio; Joseph Cogan, Jackson, Jackson county, last 
heard from, a laborer, too; John Nelson, Nebraska—I don’t 
know what part. 
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Re-examination : 


Q. 56. Did you make any effort by going to the freight office or 
railroad office to ascertain what this date should be on—the undated 
receipt which you have—or to find out when you shipped your 
planter to Xenia to be altered; if not, why not? 


THE CHALLENGE CORN-PLANTER CO. 227 


A. I did not, because I understood the books were all burned last 
August in the fire there. 
(. 57. Did that fire destroy the building and its contents ? 
A. Most of it; they did not save but very little. 
ROB’T W. VINCENT. 


Also Cuartes W. TRADER, a witness produced on behalf of de- 
fendant, being first duly sworn, deposeth and saith, in answer to 
questions propounded to him, as follows : 


Q. 1. State your name, age, residence, and occupation. 

A. C. W. Trader; 48 years of age; manufacturer of implements ; 
Xenia, Ohio. 

(). 2. How, if in any way, were you connected with the Shawnee 
Agricultural Co., Xenia, since 1876? 

A. lam president of the Shawnee Agricultural Co., and have been 
since 1876. 

(. 3. If your company has manufactured any double or two-horse 
corn-planters, please state when you comnienced their manufacture. 

A. We commenced making double corn-planters in 1874. 

Q. 4. If you had an agent for the sale of your planters at New 
Holland, Ohio, in 1878, who was that agent? 

A. J. C. Vlerebome was our agent at that time. 
379 Q. 5. Did he remain your agent during the entire year of 
1875? 

A. I think not. 

(. 6. Why not? 

A. He went out of business. 

(). 7. About what time? 

A. Tam unable to say. 

(). 8. At the time he went out of business had he paid you for all 
of the planters or other implements of yours that he had? 

A. I believe he had given his note or notes for them. 

Q. 9. What is the date of said note or notes? 

A. June, 1878. 

Q. 10. After giving those notes did he get any more planters of 
you? 

A. No, sir. : 

(). 11. Have you examined the planter marked “ The Defendant's 
Exhibit the Buckeye Planter, W. F. Trader, notary public, Greene 
Co., Ohio, Aug. 5th, 1884?” If so, please state who made said 
planter. And if it was sold, by whom and to whom? 

A. I have examined it, and the Shawnee Agricultural Company 
made the planter and sold it to J. C. Vlerebome. 

Q. 12. Did Mr. Vlerebome sell it to any one else; if so, to whom? 


Objected to, because it does not appear that the witness has any 
knowledge, and therefore it is calling for hearsay. 
Question withdrawn. 


Q. 13. State, if you know, what became of that planter after you 
sold it to Mr. Vlerebome, and give fully all you know about it. 
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A. Mr. R. W. Vincent bought the planter from Mr. Vlerebome, 

and because it did not give satisfaction it was returned to the 

Shawnee Agricultural Co. and a new drill attachment and 

380 lever was put on and returned to him—I mean the Mr. Vin- 
cent that testified this morning. 

Q. 14. How does the planter, as it now stands, compare, in its 
construction and arrangement of parts, with itself at the time you 
returned it to Mr. Vincent, after putting on the drill attachment 
and hand lever? 

A. It is identically the same as it was, except the drill attach- 
ment, as it now stands, is off. 3 

Q. 15. When was this hand lever and drill attachment put on 
this planter, and when was it returned to Mr. Vincent with these 
parts on ¢ 

A. They were put on in early spring, and returned to Mr. Vincent 
in March, 1879. 

Q. 16. What, if anything, enables you to fix the date as March 
1879, that the planter was returned by you to Mr. Vincent? 

A. Mr. Vlerebome, J. C., after having given us notes in settle- 
ment of his account, and Mr. Vincent, not having settled with him 
for the planter, agreed with us that Mr. Vincent settle with us for 
the planter, so that when we returned it to him (Vincent) we charged 
the same to him on our books. 

Q. 17. What is the date of that charge? 

A. March 11, 1879. 

Q. 18. When did vou last examine your books to get the date of 
this charge correctly ? | 
A. This forenoon. 

Q. 18}. Did you ever ship Mr. Vincent more than this one 
planter ? 

A. No, sir. 

Q. 19. If your company ever made any more planters with hand 
and foot levers in all respects like “ Exhibit Buckeye Planters ” and 

like “ Exhibit Improved Buckeye Machine,” please state when 
381 the first one was made. 
A. They did make them, and the first one was made in the 
early winter of 1878. 

Q. 20. Do you mean it was completed then ? 

A. Yes, sir. 

Q. 21. Who at that time were in the employ of your company as 
the heads or foremen of the different departments, and also travel- 
ing for you? 

A. Mr. Rhodes was the foreman of the paint shop, Calvin Phebus 
was the foreman of the foundry, J. B. Lough was traveling sales- 
man. 

Q. 22. Are these men now in the employ of your company ; if 
not, when did they leave you ? 

A. They are not; Mr. Lough left us in December, 1878, I think ; 
Phebus left us in March, 1878, and I think Rhodes left us in Jan- 
uary, 1878, is my recollection. 
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Q. 23. Have they or either of them been in your employ since 
they left you ? 

A. No, sir. 

Q. 24. How do you fix the date as above that they left your em- 
ploy ? 
A. By reference to our time book. 
(). 25. Have you examined your time book recently to see if the 
dates given are correct ; if so, how recently? 

A. Yes, sir; | examined them to-day. 


Objection.—Counsel for complainant objects to the foregoing ques- 
tions and answers unless the books are produced to enable to cross- 
examine. 

Counsel for defendant says the books will be produced before the 
close of the deposition. 

Counsel for complainant further objects that the answers are in- 
competent, whether the books are produced or not. 


Q. 26. Who designed and applied the first hand lever as 
382 in “ Exhibit Improved Buckeye Machine” to your planters ? 

A. I believe Mr. 8. R. Collier, superintendent of the Shaw- 
nee Agricultural Company. | 

(). 27. If that first planter was ever used in the field, please state 
when and by whom. 

A. I believe it was used in the spring of 1878 by Mr. Collier and 
myself; I don’t remember the names of others that were there. 

Q. 28. When did this trial or use take place, and what was done? 

A. On the farm of Mr. Eustus Bonner, and we were simply trying 
the lever to see if it would force the frame or runner from and into 
the ground. 

Q. 29. Was any corn planted with the machine at that time, and 
also state where Mr. Bonner’s fartn is? 

A. No; there was no corn planted; Mr. Bonner’s farm is about a 
mile and a half south of Xenia. 

(. 30. How did the machine work ? 

A. Perfectly satisfactory. 

Q. 31. How did you get to Mr. Bonner’s farm ? 

A. I believe we put the planter on a dray and took it out; balance 
of us rode on the dray. 

(). 32. Is there any circumstance connected with that trial of the 
machine by which you are enabled to fix the time of the vear? 

A. Mr. Bonner, I believe. was planting corn in the same field ; we 
were testing the lever on ground that was both rocky and poorly 
plowed. 

Q. 33. Do you remember being out on any other occasion with 
this machine ? : 

A. Yes, sir. 

Q. 334. When was that, and who was present? 

A. That was in the fall of the year 1878; Mr. Collier and Mr. 
Lough, and our drayman, and the man that owned the team, Mr. 

Ledbetter, were present. 
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383 Q. 34. Where was this, and, if you can, state the time of the 
year a little more definitely. 

A. It was on the farm of Richard Galloway, about three-quarters 
of a mile northwest of Xenia, and it was in ground that had been 
plowed for wheat that fall. We went through an orchard and 
we found apples good enough to eat, and that is about as near as I 
can locate the date. 

Q. 35. Do you remember whether any corn was planted by the 
machine at this last-mentioned time ? 

A. There was. 

Q. 36. Were the hand and foot levers still on the machine at this 
time? 

A. Yes, sir. 

Q. 37. After the Vincent machine did your company make and 
sell any more planters having hand and foot levers, and in all 
respects like “ Exhibit Buckeye Planter” and “Improved Buckeye 
Machine?” 

A. Yes, sir. 

Q. 38. State, if you can, how many were sold for the season of 
1879 and each season thereafter. 

A. I cannot tell how many were sold; we never made a great 
many. 

Q. 39. Wouldn’t your books distinguish between the planters sold 
by your company which had hand and foot levers and those of a 
different construction, so that you can tell from them how many with 
hand and foot levers were sold ? 

A. No, SIr. 

Q. 40. Is your company still manufacturing double corn-planters ; 
if not, when did vou stop manufacturing them, and why ? 

A. I don’t think we got out any new stock since 1879, but we put 
up some planters in 1880 and 1881 of stock that we had on hand ; 
and the reasons why was that we were not able to carry on the man- 

ufacture of both rakes and planters. 
084 Q. 41. I herewith show you a copy of patent 177,176, dated 
May 9th, 1876, to J. F. Trader for horse hay-rake, and ask if 
that is the rake to which you refer as having been manufactured by 
your company ? 

Objected.—Counsel for complainant objects to last question be- 

ause it is irrelevant and.incompetent. 


A. Yes, sir. ) 
Q. 42. When did your company commence the manufacture of 
that rake, and is it still engaged in its manufacture ? 


Objected:—Last objection repeated. 


A. 1875, and are still making it. 
Q.43. Will you please produce one of the hand and foot levers 
used by your company on this rake ? 


Objected.—Last objection repeated. 
A. Well, this is the one. 


THE CHALLENGE CORN-PLANTER CO. 231 


Counsel for defendant offers said hand and foot lever in evidence, 
and has the same marked “ Defendant’s Exhibit Trader’s Rake 
Lever,’ W. F. Trader, notary public, Greene county, Ohio, Aug. 5th, 
1884. . 

To the introduction of which exhibit complainant’s counsel objects 
for irrelevancy. 


Adjourned until 9 o'clock a. m. August 6th, 1884. 


Met pursuant to adjournment. 

Same parties present. 

(). 44. Have you with you your time and other books to show the 
dates at which Messrs. Lough, Phebus, and Rhodes left the employ 
of your company, and the date at which you shipped Mr. Vincent 
his planter? 

A. Yes, sir. 

385 Counsel for defendant tenders said books, as far as the mat- 
ters inquired about are concerned, for the inspection of com- 
plainant’s counsel. 
Cross-examination : 

Q. 45. Did you make an affidavit in this cause before W. F. 
Trader on April 5th last ? 

A. I made one; I don’t recollect the date exactly. 

(). 46. Were the facts then sworn to true? 

A. They were, so far as my recollection then served me. 

(). 47. In answer three you state that your company commenced 
the manufacture of double corn-planters in 1874. Is that correct ? 

A. I believe it is. 

Q. 48. If, in the affidavit referred to, you swore that your com- 
pany commenced to make these double corn-planters in 1876, how 
do you reconcile these two statements ? 


Objection.—Objected to by counsel for defendant unless the affi- 
davit is shown to the witness, and for the further reason that coun- 
sel for the defendant believes that the affidavit has been misquoted. 


A. At that time I had only in mind the planter for which we had 
taken out letters patent, and that we had two years previously had 
made double corn-planters. 

Q. 49. How do you know that Mr. Vincent bought a planter from 
Mr. Vierebome? 

A. Because Mr. Vlerebome had bought planters from us and had 
turned over an account to us against Mr. Vincent for a double corn- 

planter, for which Mr. Vincent settled with us for. 
386 Q. 50. How did you become advised that the planter did 
not give satisfaction ? 

A. I believe that Mr. Vlerebome, our agent, advised us of the fact. 

Q. 51. When the planter was returned how were you advised of 
its ownership ? 

A. We had been notified that the planter had been returned to us 
for repairs. 
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Q. 52. By whom were you notified ? 

A. I believe that our agent, Mr. Vlerebome, notified us. 

Q. 53. By letter ? 

A. I have no recollection of it now. 

Q. 54. Did you hear Mr. Vincent testify yesterday that he shipped 
the planter direct ? 

4 No, sIr. 

Q. 55. Were vou present during the taking of his testimony ? 

A. Part of the time. 

‘Q. 56. How did you know when the planter was received that it 
was Mr. Vincent's? 

A. ape believed it was from information received of its shipment. 

Q. 57. Are the drops or seeding mechanism now on the planter 
ee a were on it when you sold it to Mr. Vlerebome? 

A. I believe so. 

Q. 58. Have you examined to ascertain ? 

A. No, sir. 

Q. 59. Between the seasons for planting corn in 1878 and 1879 
you made a change in your rotary drops, did you not? 

A. I am not prepared to say. 

Q. 60. Why not? 

A. Because I don’t remember. 

Q. 61. Do you remember of making a change in this respect at 
any time? 

A. es, sir. 

Q. 62. The planters made before the change were failures, or gave 
such poor satisfaction that great numbers of them were returned, 

were they not? 
387 A. That was true in regard to the planter that we made, I 
believe, as early as 1874, but not true as regards the planter 
made immediately prior to the one we made last. 

Q. 63. Is it not true that the planters you made in 1877 and for 
the season of 1878 did not give satisfaction, and that a good many 
of them were returned and changed ? 

A. The rotrary drop made previously to the one made last was 
not satisfactory to ourselves, but do not remember of any being re- 
turned at that time, but believe that we did put on some of our new 
drops on the old planters; I don’t say what year it was; I don’t re- 
mem ber. 

Q. 64. Was the new drop satisfactory to yourselves and users ? 

A. It was, I believe ; gave good satisfaction. 

Q. 65. When you adapted the hand lever did you make any 
change in the frame-work of the machine except to dispense with 
the foot piece and auxiliary levers ? 

A. I believe not. 

Q. 66. When you changed the Vincent planter did you make any 
change in the foot levers for elev ating the front frames or on those 
on the planter now, the same which were on it when sold to Vlere- 
bome ? 

A. I have no knowledge of my own in regard to that matter. 
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Q. 67. Have you any knowledge of your own that a new drill at- 
tachment was put on it at that time? 

A. Yes, sif. 

(. 68. Have you personal knowledge of all that was done to it? 

A. So far as the essentials are concerned, I believe I have. 

(). 69. What do — mean by essentials ? 

A. I had in mind the hand lever and the drill attachment. 
388 Q. 70. Did the drill attachment include a new chain ? 

A. We drove our drill attachment by a chain; the first 
drill attachment had no chain, I believe; it required a chain. 

Q. 71. When you made the change did you put on a new chain? 

A. Do you mean a new chain substituted for an old chain that 
had been working the drill? 

Q. 72. No; I mean to ask whether you put on a chain which had 
not been on that planter before it was returned to you ? 

A. The drill we put on his planter was driven by a chain, and 
the only drill, to my recollection, that we ever made that was driven 
by a chain. 

Q.75. Then I understand that the drill attachment as originally 
put on that planter was not driven by a chain; is this correct ? 

A. I believe it is, as far as I recollect now. 

Q. 74. Was it part of the agreement with Mr. J.C. Vlerebome that 
you should collect the price of planters he had sold from others than 
Mr. Vincent ? 

A. Not that I remember of. 

Q. 75. How did you give Mr. Vlerebome credit for the Vincent 
planter on account ? 

A. Mr. Vlerebome had settled with us by giving us his notes; we 
credited the amount on one of his notes, and charged Mr. Vincent 
with the planter. 

Q. 76. Did you do this at the time the agreement was made ? 

A. I don’t remember the date of the agreement; it was done 
when the planter was returned to Mr. Vincent. 

Q. 77. Without knowing the date of the agreement can you not 
say whether you gave him the credit at the time you agreed he 
should have it? 

A. I am satisfied that it wasn’t done till the planter was returned 
to Mr. Vincent. 


389 Answer objected to as not responsive and swift. 

Q. 78. How do you understand my last question ? 

A. I understand you to ask that at the time Mr. Vlerebome con- 
sented that Mr. Vincent should settle with us for the planter—that 
then and there we charged Mr. Vincent and gave Mr. Vlerebome 
credit. 

Q. 79. In which of my questions did I ask you about charging 
the planter to anybody ? 

Objection. —Objected to, as the record shows for itself, and as not 
valling for any fact in the case. 

A. I believe in none. 
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Q. 80. Now, will you state whether you gave Mr. Vlerebome 
credit, as before inquired of you, at the time the agreement was 
made to do so? 

A. I believe it was at or about that time. 

Q. 51. When was the credit given? 

A. I believe it was in March, 1879. 

Q. 82. What was the amount of the credit given him at that 
time? 

A. Thirty-five dollars. 

Q. 83. Have you examined your books to ascertain this ? 

, He es, sir. 

Q. 84. How was the planter shipped to Mr. Vincent ? 

A. By railroad, as freight. 

Q. 85. Do you keep a shipping book? 

A. We kept a shipping book every year except that year, 1879 

Q. 86. Did you receive a shipping bi!l or receipt from the rail- 
road ? 

A. I have every reason to believe that we did. 

Q. 87. Do you preserve these receipts ? 

A. That is our intention and aim. 
390 Q. 88. Have you made any examination for the receipt 
received from the railroad ? 

A. I made a hasty one this morning. I was not able to find 
I found the shipping bill at the railroad office, as kept by them. 

Q. 89. Do you keep your receipts in a book ? 

A. Every year, except the year 1879, when we took the railroad 
receipt. 

Q. 90. Did you search through the receipts of any other year ex- 
cept 1879? 

A. I did not. 

Q. 91. Do you keep letter books for preserving copies of letters 
written ? 

A. Yes, sir. 

(. 92. Did you advise Mr. Vincent by letter of the shipment of 
the a ? 

. Do not remember. 

Q. 93. What season of the year do you mean by “ early winter ” 
in answer No. 19? 

A. I had in my mind the month of January. 

Q. 94. Where is the planter you made in January, 1878 ? 

A. f can’t tell. 

5. When did you last see it ? 

I don’t think I have seen it since the year 1878. 

> 96. Was it a new planter ? 

A. Yes, sir. 

Q. 97. Was there feed mechanism on it at the time you say you 
tested it at Bonner’s? 

A. Yes, sir. 

Q. 98. What kind? 

A. Can’t say. 
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Q. 99. Can you say whether a change was made in the feed before 
the test at Richard Galloway’s ? 

A. I cannot. 

Q. 100. Was the model, “ Exhibit Improved Buckeye Machine,” 
made the same year that the first planter was ? 

A. I am not certain, but I am inclined to believe it was not. 
391] (). 101. In your affidavit in this cause heretofore referred 
to did you not swear that it was? 


Objection.—Counsel for defendant objected to last question as in- 
competent for the reason that the affidavit is not produced and pre- 
sented to the witness. 


A. I do not remember. 

().102. Have you on any other occasion stated that the model was 
made in 1878? : 

Objection.—Counsel for defendant objects to the last question as 
Incompetent. 

A. I don’t remember now. If I did I believed it had been at 
that time. 

Q. 103. How many planters did your company sell in 1878? 

A. I didn’t count them, but I believe from two to tbree hundred. 

(. 104. How many in 1879? 

A. I can’t say definitely; I haven’t looked the matter up. 

(). 105. State as nearly as you can. 

A. Iean’t say. It might have been from one to two hundred or 
from one to two hundred and fifty; I don’t know. 

(). 106. Some of these were of the kind you made in 1878, were 
they not? 

A. Yes, sir. 

(. 107. What proportion? 

A. Well, without and depending on anything but my memory, I 
should think there was more of the planter made in 1878 than of 
the one made in 1879. 

Q. 108. How many did you make and sell in 1880 and 1881, 
respect vely t 

A. Not a great many; I can’t tell the number. 

(.109. How many traveling salesmen did you have in 1878, 1879, 
and 1880, and who were they ? 

A. My recollection is we had two in 1878, 1879, and 1880, 

392 and they were J. B. Lough, J. C. Vlerebome, and, I believe, 

W. F. Frye, and my recollection is we only had two em- 
ploved at a time. 

Q. 110. Is the model, “ Exhibit Improved Buckeye Machine,” ar- 
ranged now as it was originally made? 

A. No, sir. 

Q. 111. It was originally made to represent the planter shown In 
your patent of 1876, was it not? 

A. Yes, sir. 

Q. 112. Who made the change in the model? 

A. I believe Isaac B. Jones. 


ieee te 


e 


236 THE FARMERS FRIEND MANUFACTURING CO. VS. 


Q. 113. When did you first sell a planter constructed with lever 
as shown on “ Exhibit Buckeye Planter? ” 

A. I believe in the spring of 1879 was the first. 

114. To whom? 

A. I have no way of knowing, except the one sold to Mr. Vin- 
cent. 

Q. 115. Have you a record of the names of all persons to whom 
you sold planters in 1879? . 

A. I believe we have. 

Q. 116. Will you, after the noon recess, produce the books con- 
taining such record ? 

A. I could, but I don’t want to take the responsibility upon my- 
self is the way I feel about it. 
Q.117. Who do you wish to share the responsibility with you ? 

A. I would not wish to do it without the advice of some of the 
other members of the company. 

Q. 118. You may consult with other members of the company 
and give your answer after recess; and I further ask you if vou can 
and will produce your shipping book and letter book for 1880 and 
the book which contains the original entry of the credit of thirty- 
five dollars to Mr. Vlerebome ? 

A. I have no objections, I believe, if I can. 


393 Recess. 


Q. 119. What conclusion have you came to about producing the 
books mentioned before recess ? 

A. After a conversation with my associate in business we thought 
it best not to produce the books, as there was no record kept as 
to who got planters with hand levers. I would say, with regard to 
the letter book, that I find no record of any letter to Mr. Vincent, 
either in 1879 or up to October, 1880. We did not copy all the 
letters that we wrote, only such as we deemed as important. We 
did not anticipate anything of this kind or we would have had it 
copied. As to the credit on Vlerebome’s note, all the memorandum 
I have is on our bills receivable book ; it is all that I can find. As 
to the shipping book, we concluded, and advising with my associate 
in business, we thought it was not important and we thought we 
would not produce it. 

Q. 120. Who is the associate you refer to ? 

A. Mr.S. R. Collier. 

Q. 121. Is this the Mr. Collier who has been present during the 
taking of these ieaiiane? 

A. He has been present. 

Q. 122. Am I to understand that you positively refuse to produce 
any of the books called for except the bills receivable book ? 

A. I do. 


Counsel for defendant states that several of the books before re- 
ferred to in direct examination were tendered and are now here, 
and have been since this morning, and that counsel for complain- 
ant has examined the bills receivable book as far as the entry of 
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credit on Mr. Vlerebome’s note is concerned, and had the same ex- 
plained to him by the witness. 

O94 Counsel for complainant replies that he has not seen the 
books referred to in direct examination, and relies on his 

former objection as to the incompetency of the testimony. 


Q. 123. You have stated that‘your company sold planters like 
“Exhibit Buckeye Planter” during 1879, but that you could not 
give the name of any person to whom such a planter was sold, and 
the only object I had in desiring the production of the book contain- 
ing the record of sales of that year was that we might obtain the 
names of the purchasers, and through them ascertain whether or 
not any of the planters for that year were like said exhibit, and now 
that you refuse to produce the book I ask you if you will prepare a 
statement giving the name and address of each person to whom you 
have sold planters for that season which you have any reason for 
supposing were like the “ Exhibit Buckeye Planter?” 

A. No, sir. 

Q. 124. What is your reason for refusing? 

A. I believe the customers to whom we sold goods to is a matter 
that belongs to ourselves, and we don’t think we are under any ob- 
ligations to give any names to any one. 

Q. 125. Is it desirable to keep the use and names of the users of 
corn-planters concealed ? 

A. I don’t know that it is particular. 

Q. 126. Then what harm could it do to you or your business to 
reveal the names of your former customers now that you have ceased 
to manufacture corn-planters ? 

A. I don’t know that it would be any harm. 

Q. 127. Well, upon reflection will you consent to give the names 
as requested ? 

A. No,sir. 
395 (. 128. You have been rather active in aiding the defense 
in this case,and have either tried yourself or given advice to 
others for the purpose of enabling them to find oneof these planters 
sold in 1879, have you not? 

A. I have not been any more active in finding a planter of 1879 
for the defendant than I was to find a planter for the plaintiff. There 
ain't any money on either side of it for me. 

Q. 129. Did you find one for the complainant or did the complain- 
ant, with your aid, find one? 

A. The plaintiff did, with my aid, find one that was sold in 1880. 

Q. 1380. When you started to see that planter you supposed it had 
been sold in 1879 and as represented, did you not? 

A. I hardly think I could so have represented, because our books 
show that it had been sold to that man in 1880. 

Q. 131. Did your company in 1880 ship out hand levers like that 
on “ Exhibit Buckeye Planter,” to be put on planters theretofore sold, 
without the return of the planters for that purpose to the shops? 

A. I believe we did, although I am not positive, but Iam inclined 
to think we did. - 
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Q. 132. Can you state where or the sections of the country they 
were sent ? 
A. No, sir; [ cannot. 
Q. 133. Did you allow the defendant or its representatives to exam- 
ine the record of your sales for the year 1879? 
A. I don’t know as I gave any permit to it; I believe they saw our 
book. 
Re-examination : 7 
(). 134. During recess did you make further search for Mr. Vin- 
cent’s shipping receipt; if so, did you find it and can you produce it? 
A. Yes, sir; here it is. 
396 Counsel for defendant offers said. receipt in evidence and 
has the same marked “ Exhibit Vincent Shipping Receipt,’ 
W. F. Trader, notary public, Greene county, Ohio, August 6th, 1884 


Exuipir VINceNnt’s Suippinec REcerPrt. 
Marcu 10, 1879. 
Received in good order of Shawnee Agricultural Company, at the 
depot of the Dayton & Southeastern Railroad in , the following 


goods, to be forwarded to , at tariff rates subject to the con- 
ditions of the company’s bills of lading: 


Marks. Articles. Weight. 

ee i cesisnnicnien: seenenipenienes eases SAR iiiimnnnnine wee 
ities cinawimnn 1 front D planter...--- 
| Oe en 


J. S. ARMSTRONG. 


Q. 135. Please turn to your time books and state from them at what 
dates, as shown by them, Messrs. Rhodes, Phebus, and Lough left 
your employ, giving the full names of each. 


Objection.—Objected to as not re-examination and for incompe- 
tency in the form in whieh the question is put. 


A. Rhodes quit working for us on the 23d day of January, 1878, 
Calvin Phebus on the 4th day of March, 1878, and J. B. Lough on 
the 11th day of December, 1878. I don’t know Rhodes’ full name. 

Q. 136. Referring to the Vincent shipping bill, which is dated 

March 10th, 1879, please state whose signature, if you know, 
397 appears at the bottom in blue pencil. 
A. The agent at that time; J.S. Armstrong, agent of the 
Dayton & Southeastern railroad. 

Q. 137. Is this Mr. J. S. Armstrong still the agent at the Dayton 
& Southeastern railroad ? 

A. No, sir. 

Q. 188. Do you know where he lives or is to be found. 

A. He lives in Xenia. 

Q. 139. Did the defendant or any of its representatives or attorneys 
exainine your shipping or sales book, except so far as the entry con- 
cerning Mr. Vincent’s machine is concerned ? 
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A. No, sir; I think not. 
Q). 140. Did you give them any permission to make any other ex- 
amination ? 


A. No, sir. 
Recross-examination : 


Q. 141. Does the name of Phebus appear in your time book from 
which you read ? 
A. No, sir. 


Re-examination: 


Q. 142. How do you fix the time by which Mr. Phebus left your 
employment ? 


Objection.—Objected to by counsel for complainant. 


A. Up to that date, March 4th, 1878, Phebus made our castings 
by the ton, and when he left the men under his employ, whose 
names appear on our time book, finished the work in our foundry 
for that season. 


C. W. TRADER. 


398 Also Catvin R. PHesus, a witness produced on behalf of 
the defendant, who, being duly sworn, testifies as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Calvin R. Phebus; my occupation is a moulder, 
and I live i in Dayton, Ohio. 

(). 2. Where and for whom were you at work in 1877 and the fore 
part of 187 8, and what were you doing? 

A. I was working in Xenia, Ohio, and for the Shawnee Agricult- 
ural Co.; | was w orking at my trade—moulding. 

Q. 3. Who was the foreman in the foundry where you were work- 
ing? 

A. I was. 

Q. 4. When did you cease working for the Shawnee Agricultural 
Co., aud where did you go from there ?. 

A. I ceased w orking for the Shawnee Agricultural Co. on or about 
the 4th day of March, 1878, and went to Dayton, Ohio; I left Xenia 
on ~ Lith day’ of March, 1878. 

Q. 5. Have you worked for the Shawnee Agricultural Co. any since 
you left them, in 1878? 

A. I have not. 


Counsel for defendant offer in evidence a pattern, and has the 
same marked “ Defendant’s Exhibit Lever Former,” W. F. Trader, 
notary hres: Greene county, Ohio, August 6th, 1884. 


Q. 6. I call your attention to Defendant’s Exhibit Lever Former, 
and et you whether or not you ever saw the same before; and, if 
so, when and where and under what circumstances? State fully. 
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Objection.—Objected to as irrelevant and for want of notice in the 
answer. 

A. I saw the same die or former in the Shawnee Agricultural 

Company’s foundry; it was brought to me by Mr. Collier, the 

399 superintendent. His order was to make one, which ] did, 

after which it was taken back and thickened up ‘a little bit, 

and I made another one; it was either in the winter of 1877 or the 
spring of 1878. 

Q. 7. Was or was it not before you left there, in March, 1878? 

A. It was before I left there, in 1878 

Q. 8. Yousay that you made one; please to explain just what you 
made. 

A. They were both on the face just like this is now, with the ex- 
ception that the first one was not as thick as the last one; Mr. Col- 
lier — it back and put a strip on it, and I made the last one. 

Q. 9. Explain fully the process of making the two articles which 
you say you made ; also the material from which thev were made. 

A. Well, sir, these forms were both made out of cast iron, and the 
purpose for which they were used was for a blacksmith to form or 
bend irons in the shape of this casting; the wrought iron that was 
made over this form was used for a lever. 

Q. 10. What did you use for a pattern in making your cast-iron 
formers which you refer to in your last answer ? 

A. Used this pattern right here, “ Defendant’s Exhibit Lever 
Former.” 

Q. 11. Point out the change made in this pattern exhibit lever 
former which you say Mr. Collier made after you made the first cast- 
ing. 

A. This strip that surrounds it on the outer edge. 

Q. 12. When did you first learn that your casting was to be used 
as a former for a lever? 

A. Mr. Collier told me when he brought the pattern to me. 

Q. 15. Have you seen the double corn-planter, “ Exhibit Buckeye 

Planter,” with the hand lever attached, now standing in the 
400 shops of the Shawnee Agricultural Company ” 
A. I saw one there this morning. 

Q. 14. When did you first see such a corn-planter with such a hand 
lever attached, and where? 

A. I saw it first in the office of the Shawnee Agricultural Com- 
pany before I left their employ. 

Q. 15. State whether or not it was put up in readiness for use 
apparently, and also state any circumstance that enables you to re- 
member of seeing it there. 

A. I state that it was ready for use, and every time I went into 
the office Mr. Trader was on the seat a working it—Mr. Charles 
Trader, I mean. 

Q. 16. You may say what you mean when you say in your last 
answer you saw Mr. Trader working it. 

A. I mean that Mr. Trader would be sitting on the seat with the 
lever in his hand shaking it back and forward. 
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Cross-examination : 


Q. 17. What was the first work you did when you went to Day- 
ton? 

A. I didn’t do anything for about 5} weeks—somewhere along in 
that neighborhood. I wentin the country and rented a little house 
with about an acre of ground to it; raised tobacco on the place; stayed 
in the country until the fall, until the weather got pretty tolerably 
cool; I cannot tell exactly the time. After I got my garden truck 
out of the ground I sold my tobacco standing in the field,and moved 
back to Dayton and went to moulding. 

Q. 18. With whom did you raise the tobacco on the shares ? 

A. A man by the name of Adam Eby. 

(). 19. Where does he live? 
401 A. He lives down the C., H. & D. R. R. about three miles, 
between Dayton and Carrollton. 

Q. 20. For whom did you do the moulding? 

A. W. P. Callahan & Co. ° 

Q. 21. How long did you stay with W. P. Callahan & Co.? 

A. I don’t know, sir. 

Q. 22. Did you work by the day ? 

As I did, sir. 

Q. 23. Who did you next work for? 

A. I think—I won’t be positive—I think the next firm I worked 
for was Woodman Machine Co. 

Q. 24. When did you commence working for them ? 

A. AsI couldn't tell you when I quit working for Callahan, of 
course I couldn’t tell you when I commenced at Woodman’s. I 
commenced at Woodman’s just as soon as the car work was out at 
Callahan’s. 

Q. 25. What year was it? 

A. I don’t know as it is any use of me going over all of this, but 
I can tell. It might have been in the latter part of 1879, 1880, or 
1881. 

Q. 26. Where are you employed now ? 

A. At the Dayton Steam Pump Works. 

Q. 27. When did you commence with them ? 

A. Some time last winter. 

Q. 28. How and where were you employed before you were with 
the Shawnee Agricultural Co.? 

A. I was employed moulding at W. P. Callahan & Co.’s. 

Q. 29. When did you commence working for the Shawnee Agri- 
cultural Co. ? 

A. I think in 1875 or 1876—somewhere along there. I don’t 

know exactly. 
402 Q. 294. Who were the other moulders there at the time you 
left ? 

A. One’s name was Ed. Smith, and John Stirling, and a boy by 
the name of Hank, and I don’t know his other name. McDermott 
might have been there, but I don’t know if he was or not. 


31—359 
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RS 
Q. 30. How many styles of levers did the Shawnee Agricultural 

: Company make while you were with them ? 

A. To the best of my knowledge, they made two. 

Q. Did you cast any other former block except the two you have 

: mentioned ? 

A. Not to my knowledge. 

; (. Were many levers shaped on the former? 

A. Couldn’t tell vou; that is the blacksmith’s work. 

CALVIN P. PHEBUS. - 


Also H. H. Ruopes, a witness produced on behalf of the defend- 
ant, who, being duly sworn, testified as follows: 


a 
i 


Q. 1. State your name, age, residence, and occupation. 

A. H. H. Rhodes; age, 40 years; occupation, painter; residence, 
Springfield, Ohio. 
- Q. 2. For whom were you at work in 1877 and in the fore part of 
1878? 

A. The Shawnee Agricultural Company. 

Q. 3. Where? 

A. Xenia, Ohio. 

Q. 4. W hat was you doing for them ? 

A. I was foreman of their paint department. 

Q. 5. About what time did you leave their employ ? 

A. The latter part of January, 1878. 

Q. —. Have you seen the corn-planter now standing in the shops ~ 
of the Shawnee Agricultural Company, marked Exhibit “ Buckeye 
Planter ?” 

A. Yes, sir. 
403 Q. 7. When, if ever, did you first see a similar planter hav- 
ing the hand lever and where did you see it? 

A. I saw it while I was working for them—the Shawnee Agri- 


cultural Company—in the shop. ) 
Q. 8. What, if anything, did you have to do with making or fin- | 

ishing the planters, and what enables you to remember the hand 

lever 


neem 


A. I superintended the work and done most of the striping, and 
what makes me remember it — it is something similar to a lever on 
the Champion reaper and mower. 

Q. 9. In your last answer you say you superintended the work. 
What particular branch of the work do you refer to? 

A. The painting. 


Q. 10. You may state whether or not, while you were working x 
for the Shawnee Agricultural Company, you remember of having } 
painted a hand lever similar to the one on the “ Exhibit Buckeye 
Planter.” 

A. I remember of it being painted, and I striped it. 

Q. 11. Since you left the Shawnee Agricultural Company, in 1878, 
have you ever been in their employ ? 


A. No, sir. 


ee 
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Cross-examination: 


Q. 12. What enables you to state that you left the employ of the 
Shawnee Agricultural Company in January, 1878? 

A. | have a memorandum at home, and I went to work with the 
Champion Machine Company after I quit the Shawnee Agricultural 
Company; I worked for the Champion Machine Co. five or six 
weeks, and went to work for Mart, Foss & Co. in March, 

1878. 
404 Q. 13. With whom have you recently talked about the 
planter you have mentioned ? 

A. Mr. Collier and Mr. Trader, and I don’t remember who else. 

(). 14. Is Mr. Trader president and Mr. Collier superintendent of 
the Shawnee Agricultural Company ? 

A. I believe they were when I worked for them. 

Q. 15. Were you familiar with the Champion reaper and mower 
before you went to work for the Champion Machine Company ? 

A. I was before I went to work for them this last time. 

Q. 16. Was the planter you saw a new one? 

A. I could not say. 

(. 17. How often did you see it? 

A. That is something I could not tell. 

Q. 18. What part of the shops did you see it in? 

A. I saw it in the paint shop, in the third story, in parts. I saw 
in the office after it was set up. 

Q. 19. Was it freshly painted before leaving the paint shop. 

A. Yes, sir. 

Q. 20. Then it would at least have the appearance of a new 
planter ? 

A. Yes, sir. 

(). 21. Who, if any one, did you see do any work on it? 

A. I cannot tell. 

Q. 22. Who were the painters in the shop while it was there? 

A. Seth White and, I think, Mr. Collier’s son. I can’t remember 
the names of the others, it has been so iong. 


ee 
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H. H. RHODES. 


Adjourned until August 7th, 1884, at 9 o’clock a. m. 


405 Met in pursuance of adjournment, the same parties being 
present. 


Samuet R. Cottier was produced as a witness for defendant, 
and, being duly sworn, testified as follows: 


Q. 1. State vour name, age, residence, and occupation. 

A. Samuel R. Collier; 55 years of age; manufacturer is my occu- 
pation—manutfacturer of agricultural implements; I reside in Xenia, 
Ohio; Iam superintendent of the Shawnee Agricultural Company. 

Q. 2. If your company made any double or two-horse corn-planters 
please state when they began to make them and if they are still 
making them. 
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A. I think they began to make double corn-planters in 1874, but 
are not making any now. We stopped making them in 1880. 

Q. 3. Have you examined the corn-planter marked “ Defendant’s 
Exhibit Buckeye Planter,’ W. H. Trader, notary public, Greene 
county, Ohio, August 5th, 1884? If so, state, if you know, who 
made said planter and if it was sold to whom and when. 

A. Yes, sir; I examined the planter. Our company made it. 
I don’t personally know who it was sold to; the selling was done 
by other parties. 

Q. 4. Do you know who got the planter for use? 

A. Well, to the best of my knowledge, it was Robert Vincent. 
He lives in Fayette county, near New Holland. 

Q. 5. State fully all you know about this planter. 

A. After Mr. Vincent had got the planter it didn’t work as he 
thought it should; he reported to the shop, and I went out and 

fixed it. In the winter of 1878 and 1879 he returned the 
406 planter to the shop and I put a new drill attachment on it 

and a hand lever that is now on it or one similar; also the 
wood lever that attaches the front and rear frames. 

Q. 6. What became of the planter after the levers were put on as 
you stated ? 

A. It was shipped back to Mr. Vincent. 

Q. 7. Do you know when it was shipped back to him? 

A. Some time in the spring of 1879. I don’t know the date 

Q. 8. Did you ever see this planter before the levers were put on 
it as you have stated and while it was in Mr. Vincent’s possession ? 

A. I did. 

@. 9. Where and when? 

A. It was in corn-planting time in 1878; on his farm, near New 
Holland. 

Q. 10. If your company ever made any other with hand and foot 
levers, constructed and arranged in all respects like the “ Exhibit 
Buckeye Planter” and like this model improved Buckeye machine, 
before returning Mr. Vincent’s machine as you have stated, please 
state when the first one was made and state all the circumstances 
connected therewith. 

A. Yes; we made a planter before that one was returned to Mr. 
Vincent constructed like it is. In the winter of 1877 and 1878 1 
concluded to make a combined hand and foot lever, as the one we 
had then in use did not seem to give as good satisfaction as the levers 
of some other manufacturers were putting on their planters. The 
Champion folks, the firm of Beedle & Kelly, of Troy, Ohio, were 
selling their planters in this neighborhood. Their lever, being 
better than ours, required us to make some changes to get as good 
a one or better than theirs, and the present lever was the result of 

that experiment. 
407 Q. 11. Who, if any one, did you talk to about making such 
a change? 


Objection.—Objected to as incompetent. 
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A. Mr. Lough, who was in my employ at that time; he and I 
talked this matter over in regard to improving our lever. 

Q. 12. After this conversation what did you then do? State as 
fully as gp can how you went to work to improve your lever. 

A. I set a planter up in the shop, and after considerable of exper- 
imenting got up this present lever, with one exception ; that had a 
cross-piece riveted on in front of it an inch or so above where the 
latch is hinged or bolted for the purpose of putting the foot on, but 
I afterwards concluded that that wasn’t wanted there, and I did not 
put it onto any more 

Q. 13. What do you mean by the present lever? And, if you can, 
please produce one of said levers. 

A. I mean the lever that is on that planter that is down at the 
shop or one like it or this one (producing lever). 


Defendant’s counsel offers said lever in evidence and has the same 
marked “ Exhibit Buckeye Hand Lever,” W. F. Trader, notary pub- 
lic, Greene county, O., Aug. 7th, 1884. 

Objection.—Objected te as irrelevant. 


Q. 14. How were these hand levers like the exhibit just offered 
mi re 
They were made in three pieces; first, the iron was heated and 
ne. on a form; they were then wel led together: that was the main 
body of the lever—that was the construction of it, with the excep- 
tion of the latch, which was in separate pieces and put on after- 
wards. 
408 Q. 15. Please look at “ Defendant’s Exhibit Lever Former 
and state if you know, what it is, who made it, and when it 
was made. 

A. I made that former in the winter of 1877 and 1878; it is just 
a block of wood. 

Q. 16. What are such blocks of wood called and what are they 
for? 

A. It is a pattern from which to make an iron casting or form that 
we bend our levers on. 

Q. 17. Was any iron form made from this pattern; if so, who 
cast 1t? 

A. Yes, sir; there was, two; the casting was done by Calvin Phe- 
bus, who was then in our employ as foreman in our foundry. 

(). 18. Were any hand levers for corn-planters made over these 
cast formers to which you refer? 

A. All the hand levers that we made, with the exception of one, 
was formed over one of these formers. 

©. 19. What has become of those two cast formers ? 

A. One of them was broken up and melted over; the other one 
is at the shop now. 

Q. 20. Did vou ever see a planter at work in the field having 
hand and foot levers in all respects like “ Exhibit Buckeye Planter » 
and this model, “Improved Buckeye Machine;” if so, when and 
where, and who were present? 
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A. I worked a planter myself at two different times; once in Mr: 
Bonner’s field, in the spring of 1878, at which time Mr. C. W. Trader 
was with me, and once in Richard Galloway’s field, when Mr. C. W. 
Trader and Mr. Lough were with me; that was in the latter part of 

the summer of 1878; I don’t remember exactly the time. 
409 Q. 21. At this latter time, when you worked the planter in 

Mr. Galloway’s field, was Mr. Lough in the employ of your 
company? 

A. He was. 

Q. 22. If there is any circumstance which occurred at that time 
which enables you to fix the time of the year, please state it; also 
in what sort of a field it was in which you worked the planter. 

A. The field in which we were working had been plowed for 
wheat; the wheat hadn’t been sowed yet; also in going to the field 
we drove through an orchard, and I recollect of getting apples that 
were ripe. 

Q. 23. What month in the year do they usually plow for wheat in 
this section ? : 

A. They plough for wheat in August, and I suppose from that 
time on until it is time tosow wheat, which is in September and Oc- 
tober both ; the main portion of it is put in in September. 

Q. 24. Referring now to the first planter with hand and foot levers 
like the model “Improved Buckeye Machine,’ what was done with it 
after it was finished ? 

A. I think I kept it about the shop; I believe it was set up in the 
office. 

Q. 25. Do you know what finally became of it, or do you know 
whether it was sold? . 

A. I think we kept it in the office. as a sample until about the 
time we quit making planters, when it was sold. I don’t know to 
whom it was sold. 

Q. 26. Were any of these planters with hand and foot levers sold 
for the season’s planting of 1879; if so, about how many? And 
also state if you sold for that season your former style of planter. 

A. There was planters sold in the year of 1879 with the hand and 

foot lever attached; I do not know how many. We also sold 
410 __— planters with the old style foot lever on in 1879. I don’t 
know how many. 

Q. 27. Were both styles of these planters sold for the season of 
1879? 

A. Yes, sir. 

Q. 28. Of which kind did you sell the most, and why ? : 

A. I think we sold the most with the old style foot lever on; the 
reason was that we had a lot of those already finished. 

Q. 29. Why was that the reason ? 

A. We had to use those up before our customers found out that 
we had a different kind of lever; otherwise they would have been of 
no value to us. 

Q. 30. Referring again to the two castings on which you formed 
the hand levers, why was one of them broken up and discarded ? 
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A. The crease around it in which the lever was formed was too 
narrow in the first one; I then enlarged the pattern and made it 
wider. 

Q. 31. What pattern do you mean, and how did you enlarge it? 

A. Thispattern lying here(indicating Def’t’s Exhibit Lever Form) ; 
I enlarged it by adding this little strip which is tacked all around 
it, which is about a quarter of an inch wide, probably. 

Q. 32. When was this change in the pattern made? 

A. In the winter of 1877-8. 

Q. 33. Were any of the hand levers formed on the first cast 
former ? 

A. There might have been two or three; it was so narrow, though, 
that the blacksmith battered them up so that we did not finish more 
than two or three on it, and I do not know that they were ever put 
on the planters. 

Q. 34. When did you last see the enlarged cast former cast 

411 from the pattern “ Exhibit Lever Former,” as it now stands ? 

A. Ido not know just what day; it has been, though, 
within ten days. 

Q. 35. Could this cast former be used for any other purpose than 
bending hand levers for your corn-planters in the work of your 
shops ? 

A. No, sir; I think not. 

Q. 36. Who kept the books showing the time that your employees 
worked for you? 

A. I kept them. 

Q. 37. Can you state from said books when Calvin Phebus and 
Mr. Rhodes, the foreman of your paint shops, left your employ? 

A. I think I can. 

Q. 38. Please refer to said books and state when they each left 
and how you fix the time. 


Objection.—Objected to as incompetent. 


A. Mr. Rhodes’ name appears on our time book for the last time 
for the week ending January 25th, 1878; Phebus’ name is not on 
the time book, as he was making castings by the ton; neither he or 
his men, as hesettled with them himself. The week that Phebus 
left us ended on March Sth, 1878. On that week is the first I have 
account of any of the men working in the foundry; from that time 
on the men worked by the day for the company. Phebus done no 
more work for us. 

Q. 39. Was Phebus ever in your employ after that? 

A. No, sir. 

Q. 40. Were the men whose names appear on vour time book for 
the first time on the week ending March 8th, 1878, the same men 
who had before worked under Phebus and under his pay? 

A. Yes, sir; they were the same men. 

Q. 41. What was your habit in keeping your time books ; were 
you regular and careful in making your entries? 


412 Objection.—Objected to as leading and irrelevant. 
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A. I took the number of hours each man worked that day every 
evening. I took every man’s time down carefully and gave him 
credit for every hour he worked each hour that evening. 

Q. 42. Do you know when Mr. Loug': left the employ of your 
company ? 

A. I think it wasin December, 1879. The way that I know when 
Mr. Lough left us is by our books, and he left us :n December, 1878. 
I will have to correct that answer. 


Objection.—Corrected answer objected to as incompetent. 
Recess. 


Q. 43. Has Mr. Rhodes been in the employ of your company since 
he left, in January, 1878 ? 

A. He has not. 

Q. 44. Who did the work of bending or forming the levers on the 
casi form ? 

A. A man by the name of John Beachem, who was foreman in 
our blacksmith shop at that time. 

Q. 45. From what was the pattern, “ Exhibit Lever Former,” 


‘ 


made? 


Objection.—Objected to as irrelevant, because the pattern is here, 
the best evidence. 


A. The shape of it was determined by a lever we made by hand 
without any form. 

Q. 46. Who formed the first lever from which .the pattern, “ Ex- 
hibit Lever Former,” was made? 

A. Had it made by John Beachem. 

Q. 47. Did you ever see the hand lever on one of these planters like 
the “ Exhibit Buckeye Planter” used in any other way than by 

hand while the machine was at work; if so, how was it 
413 used, and when and where, if you know? 

A. I recollect seeing a man at one time using one of those 
levers, and he had his foot against the rear part of thelever. I can’t 
locate the place nor the man’s name just now. 

Q. 48. Do you know for what purpose he hi id his foot on the hand 
lever? 

A. To shove the front runners into the ground. 

Q. 49. State, if you know, when this model, “ [Improved Buckeye 
Machine,” was first made, and whether any change in its construc- 
tion has been made since then. 

A. I think itwas madein 1877. It was changed afterwards, when 
the hand and foot lever was put on it. The change, I think, was 
made in 1879. ‘To the best of my knowledge the change was made 
by a man named Johns. Mr. Trader, I think, had that done. 

a. 50. Do you know what time in 1879 the ch: ange was made ? 

I don’t believe I do. 

°) 51. Can you give the time of the year when that change was 

made ”? 
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A. My impression is that is was done in the spring of the year, 
before our men started out on the road. 


Cross-examination: 


Q. 52. How did Mr. Vincent report to the company that the 
planter did not work satisfactorily ? 

A. I think he reported to Mr. Vlerebome and Mr. Vlerebome to 
the company ? 

Q. 53. Why do you think that? 

A. My recollection is that the complaint came from Vlerebome. 

Q. 54. How did Vlerebome convey it? 

A. I think by letter to the company. 
414 Q. 55. Have you that letter? 
A. I have not, and never did have it in my possession. 

@. 56. Did vou ever see it? 

A. Never, to my knowledge. 

Q. 57. W hat reason have you for saying that the complaint was 
conveyed by letter ? 

A. The information in regard to this matter came to me through 
our secretary, M. C. W. Trader. 

Q. 58. Then when you swore in your direct examination that Mr. 
Vincent reported the matter to the shop you testified to a matter 
that you had no personal knowledge of. Is this true? 

A. lL only had knowledge of that through our secretary. 

Q. 59. How did you go to Mr. Vincent’s place to fix the planter? 

A. I went from here to Washington, C. H., on the cars; I then 
hired a horse and buggy and drove out to Mr. Vincent’s. 

Q. 60. Did you go out alone? 

A. I think I did. 

Q. 61. Did vou return alone? 

A. Yes, sir; by the same means and conveyance that I went. 

Q. 62. From whom did you get this horse and buggy? 

A. I can’t tell you other than I got it ata livery stable; don’t 
know the man’s name. 

Q. 63. Did you stop at a hotel in Washington, C. H.? 

A. I did not. 

Q. 64. Did you goto New Holland? 

A. I don’t recollect whether I went to New Holland or not. 

Q. 65. Who did you see at Vincent’s 

A. I seen Robert Vincent. 

Q. 66. Anybody else? 

A. My recollection is that there was somebody else there, but I 
don’t know who it was, nor I ain’t positive that there was anybody 

else there. 
415 Q. 67. Where was the planter? 
A. It was out in the cornfield. 

Q. 68. Being used ? 

A. They were not working with it when I was there. 

Q. 69. What was the matter with it? 


82—359 


250 THE FARMERS FRIEND MANUFACTURING CO. VS. 


A. The principal matter with it was tbat one of the uprights had 
come loose. The upright wasa piece that held the drill attachment 
or the shaft of the drill attachment. 

Q. 70. After fixing it how did it work? 

A. I don’t know how it did work, only it was returned to the shop 
afterward and had a new drill attachment put on it. 

Q. 71. What kind of a drop was on the planter at the time? 

A. The rotary drop. 

@. 72. The same that is on it now? 

A. Yes, sir. 

Q. 73. How do you know that that identical planter was returned 
to your shops ? 

From the fact that when I was out there to fix it in tightening 
up this upright I put some little sticks in the holes to make the bolts 
fit tight and when it came back those had not worked out yet. 

‘Q. 74. Might not any person whose planter had worked loose have 
put in sticks the same way ? 
A. = sir. 

(). 7 Could you identify your sticks from others of the same 
kind? 

A. No, sir; if a man had put in the same kind of sticks that I 
did I could not have told them. 

Q. 77. Was there anything peculiar about those you used ? 

A. ter I don’t know that there was. 


Q. 78. And yet you are willing to testify that the identie: al planter 
pear you saw was returned to your shop, are you? 
416 A. Yes, from the knowledge I had of the planter as I saw 


it there, its situation and appearance at the time I seen it at 
Mr. Vincent’s, and its appearance when it was returned to the shops 
I believe it was the same planter. 

. 79. How did it differ from others made at the same time ? 

A. Its general construction was the same as any other planter that 
we made with the drill attachment on them. 

Q. 80. How do you know that it was returned in the winter of 
1878 and 1879? 

A. After it was repaired it was returned to Mr. Vincent and I only 
know by the shipping of it. 

Q. 81. My question inquired as to how you knew when it was re- 
turned to your shop and not when it was shipped therefrom ; please 
answer this. 

A. I don’t know the date when it was returned to our shop, only 
it was between the time when I went out to see it and the date of the 
shipping bill. 

Q. 82. It may have been during the summer of 1878, may it not? 

A. No; it could not have been in the summer. I think it was 
late in 1878 or early in 1879 it was sent there. 

Q. 83. What was done with the planter after its return—was it put 
with other planters ? . 

A. I think not. 

Q. 84. Where was it put? 

A. It was put on the second floor of the shop. 
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Q. 85. In what department? 

\. The main building. 

). 86. Were you advised of the reasons of its return ? 

\. Yes, sir. 

@. 87. How? 
A. Mr. C. W. Trader told me that it was returned and why. 

417 . 88. Did Mr. Trader tell you how he knew why it was 
returned? 

A. I don’t think he did. 

Q. 89. What did you understand to be the objections; did they 
relate to the drill attachment? 

A. I think so. 

Q. 90. When you commenced putting on the hand lever you used 
the foot treadles which had been prepared for the other style of 
planters, did you not? 

A. Never changed the long levers‘that connected the front frame. 

Q. 91. Does this answer apply to the Vincent planter? 

A. The levers that are in this Vincent planter now are the only 
style of lever that we used on that planter. 

Q. 92. And are the identical ones that were originally put on the 
planter, are they not? 

A. No, sir. 

Q. 93. Why were they changed ? 

A. When the planter was returned I[ found the holes in the lever 
that the bolts went through, the lever and the coupling at the front 
and at the point, and also the holes that went through the levers 
and the coupling on the front cross-piece of the main frame were 
very much worn, and [ put on other levers that the bolts would 
fit tight in and make the planter more substantial and work better 
with his new drill. 

Q. 94. How was the drill attachment driven as originally on the 
planter ? 

A. There was a cog gear bolted fast on the main wheel; a pinion 
working in that cog rotated a shaft running in the same direction 
as the axle; on that shaft was a beveled wheel revolving a shaft 

that run at right angles to that shaft which run to a bearing 
418 on the front cross-piece of the main frame and was continued 

on to a little wheel with a crank pin in it, bolted fast to the 
front frame. 

Q. 95. How do you know that the planter was shipped to Mr. 
Vincent in the spring of 1879? 

A. Only by a shipping bill that we have of that date. 

Objection.—Counsel for complainant objects to answer to question 
No. 7 for reasons appearing in last answer. 

Q. 96. You have stated that your only reason for saying that the 
planter was returned to you at the time stated was because you knew 
when it was shipped. This knowledge you acquire also from the 
shipping bill, do you not? 

A. Yes; I got those dates from the shipping bill. 
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Counsel for complainant repeats his last objection to all answers 
relating to the return of the planter. 


Q. 97. Was the first hand lever you made put onto a planter? 

A. Yes, sir. 

Q. 98. Was this the planter you tested at Bonner’s? 

A. I think not. 

. 99. What became of that planter with the first lever? 

A. I think that lever was taken off it and another one put on 
and the planter was sold—that is, as far as I know. It was difficult 
to trace that individual planter. 

Q. 100. Was that first lever the one that had the foot rest on? 

A. Yes, sir. 

Q. 101. How soon after taking this off did you put the next one 
on? 

A. I expect I put it on right away—likely in ten days and maybe 
the same day. 

Q. 102. How soon after putting it on did you test it and was that 
the one tested at Bonner’s? 

A. I don’t know for sure that the first lever that I made on 

419 that planter was the one tested at Bonner’s or not. I didn’t 

test it for some considerable time after. I put it on at Mr. 
Bonner’s. 

Q. 103. Was the first hand lever without a foot rest which you 
put on a planter tested in the field ? 

A. I think it was. 

Q. 104. How soon after putting it on? 

A. Well, it was some considerable time after I put it on before I 
tested it. The weather was not suitable, for one thing, as it we 
in the winter time. 

Q. 105. Why did you wait until after the corn-planting season to 
test it? 

A. They were planting corn in the same field in which I tested it 
at Mr. Bonner’s. I didn’t wait until after the corn-planting season. 

Q. 106. Wasn’t it late and just about the close of the season ? 

A. I don’t know whether it was or not. 

Q. 107. Who, if any one, besides Mr. Beachem assisted in the 
making and arranging the lever that was tested ? 

A. A man by the name of Robert Cannon. 

Q. 108. Don’t you remember of any one else going out with you 
to Bonner’s at the time of the test besides Mr. Trader ? 

A. It is likely that the man who drove our dray went ulong, but 
I am not sure about that. 

Q. 109. Who was he? 

A. He was by the name of Jordan Robb; I think — was his 
name. 

Q. 110.. How many horses did you take out? 

A. One. 

Q. 111. How many did you use in the test of the planter? 

A. Two. 

Q. 112. Whose were they ? 
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A. They were the team that was planting corn in the 

420 field or a team that was harrowing in that field. I will put 

it in that way,anyway. ‘There were two teams in the field— 

one planting and the other harrowing—and one of them was put in 
our planter. 

Q. 113. Have you always told the same story about your getting 
up this lever which you have testified to here? 

Objection.—Objected to as incompetent. 

A. The main facts as to its getting up I have always told the same, 
to my knowledge. 

Q. 114. Did you make an affidavit in this cause last April before 
Mr. W. F. Trader, notary public? 

A. I made an affidavit before Mr. Trader in this cause, out don’t 
recollect the date. 

Q. 115. How do you know that this first planter was sold about 
the time you quit making planters? 

A. From the fact that we had no planters in 1881 about the shop. 

Q. 116. Did you sell it? 

A. I did not. 

Q. 117. Did you see it sold? 

A. Not to my knowledge. 

Q. 118. Did your company have a pattern-maker? 

A. No, sir, they didn’t. I was the pattern-maker myself. I! had 
a man help me once in the pa attern-room. 

Q. 119. Who was this man % 

A. A man by the name of a Jones. 

Q. 120. Was the model, “ Improved Buckeye Machine,” changed 
by putting on the hand lever for the purpose of enabling your trav- 
eling men to make sales ? 

A. Yes, sir. 

(). 121. Did your traveling men make sales the fall and 
421 winter after you put on this hand lever for the following sea- 
son's trade of planters embodying that feature? 

A. I think so. 

Q. 122. And in doing so did they use the model to illustrate the 
character of the planter ? 

A. They sometimes, I supposed, used the model, but owing to the 
fact that we had a lot of these old-styled levers on hand we en- 
deavored - work them off whenever we could. 

Q. 123. You say that you recollect of seeing a man using one we 
these leven with his foot. Do you wish to be understood that it wa 
with his foot alone ? 

A. He wasn’t touching the lever at that time only with his foot, 
shoving it into the ground. 

Q. 124. Was there a latch on that lever ? 

A. There was. 

Q. 125. Was it like the latch on “ Exhibit Buckeye Planter?” 

A. Not just exactly. 

Q 126. What was the difference ? 

A. There was but two notches in that lever—the two end ones. 
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Q. 127. I understand that you changed a number of these latches 
after the planters had left your shop. Is this correct ? 

A. I don’t believe we changed any of the latches to the hand and 
foot lever; we changed some of the latches that we put on to the 
foot lever, substituting wrought for cast iron latches. 

Q. 128. Do you know who changed the one you saw the man 
operate? 

A. I do not. 

Q. 129. Did you change the latch on a hand lever for John Sut- 
ton ? 

A. I did not; the boy told me he did it himself. 

Q. 130. With the metal between the notch removed the latch 
could not be employed to regulate depth, could it ? 

A. I think not. 
422 Q. 131. About how many planters with the hand and foot 
levers were sold for the season of 1879? 

A. I couldn’t tell. 

Q. 152. Approximate it as near as you can. 

A. I couldu’t give the number, or anywhere near it; it wasn’t a 
great many. Most that we sold was the other style of planter. 

Q. 133. About how many were made for that season ? 

A. I don’t think there were over two or three hundred of both 
kinds. I may be mistaken. From fifty toa hundred. I paid but 
little attention to it. 

Q. 134. About how many with the hand lever were made for that 
year? 

A. I couldn’t tell. 

Q. 135. Can you not form any idea? 

A. I don’t hardly know what to say to that. The fact is I don’t 
know how many there was; there was a small portion of them— 
not more than one-fourth we made. 

Q. 136. Were you superintendent at the time? 

A. I was. 

Q. 137. How many planters with the hand levers was sold for the 
trade for the season of 1880, as near as you can state ? 

A. Well, I couldn’t tell you how many planters we sold for 1880 
with the hand lever on. 

Q. 138. Were there any sold ? 

A. There was. 

Q. 139. Were there any sold for the season of 1881 ? : 

A. I think there was a few. That was about the wind-up of the 
planters with us. 

Q. 140. Did you ever see any of the planters with the hand lever 
which was sole for tne season of 1879 in operation after leaving 
your shop? 

A. I don’t recollect that I did. 
423 Q. 141. Have you searched to find out? 
A. Yes, sir. 
Q. 142. Did you succeed ? 
A. No, sir. 
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Q. 143. Can you give me the name of any person who purchased 
one such planter for that year’s planting? 

A. I cannot; I didn’t do any of the selling. 

Q. 144. Did you superintend the shipping? 

A. I did not. 

Q. 145. Who did? 

A. C. W. Trader. 

Q. 146. Did Mr. Trader pack the planters for shipping ; if not, who 
did ? 

A. He did not; the planters were packed by different hands about 
the shop and stored in the warehouse and shipped from there. 

Q. 147. Who superintended the packing? 

A. Well, that was generally done by the man who put up the 
work ; when he finished his work he packed it ready to go to the 
warehouse. 

Q. 148. Who had charge of getting them out of the warehouse 
ready to be shipped ? 

A. When there was a shipment to be made tags were made out in 
the office and given to the drayman, and him and some other man 
about the shop, and sometimes Mr. Trader or myself, would help to 
get out and ship the planters to fill that bill or order. 

Q. 149. Can you give me the name of any person who purchased 
a planter with a hand lever for the season of 1880? 

A. I think I can. 

Q. 150. Please give me all you can. 

A. Mr. J. 1. Williamson bought one in 1880, I think, to plant 
corn in the year 1880; [ don’t know as I can give you any other 
name. 

@. 151. When did Mr. John Sutton get his? 

A. I think he got his in the year 1880. 
424 Q. 152. When you were searching for planters how many 
did you find of any kind? 
A. One, with the hand lever. 


Adjourned until 9 o’clock a. m., August 8th, 1884. 


Met pursuant to adjournment, at 9 o’clock a. m., August 8th, 
1884, the same parties present. 


(). 153. Did you keep a cast-iron former in connection with the 
manufacture of planters made prior to 1878 ? 

A. We did not. 

Q. 154. Answer same question with reference to hay-rakes. 

A. I think we use a former to make some portions of the hay- 
rake. 

Q. 155. Have you any reason for saying that Phebus made the 
casting from Exhibit Lever Former other than that he was the fore- 
man of the foundry in the winter of 1877 and 1878? 

A. When I took the pattern into the foundry for the purpose of 
having the iron casting made off of it I recollect of talking to Mr. 
Phebus about it. 


at in ela i git SO TI RE TOL EE BT RST 


Si a ae Om 


SES oT GS EE Ge * 


956 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 


Q. 156. Was any person present during the conversation ? 

A. I suppose the hands who were working in the foundry were 
in there at work ; this conversation between Phebus and me was in- 
side of the foundry. 

@. 157. Who were these workmen ? 

A. Will have to refer to my time book for their names (referring 
to time book); McDermott, Fitzgerald, Whipple, Sterling, and Smith ; 
these were the men who were working there, but I don’t know that 
they were all working there at the day this was made ; foundry men 

are pretty uncertain quantity, and do not always work. 
425 Q. 158. What was W hipple’s Christian name ? 
A. I cannot give you the Christian name of any operative, 
for I have but their surnames on my book. 

Q. 159. Over what period of time does your book extend ? 

A. This book refers to the week ending Friday, February 2d, 
1877—this is the first week in the book—and the last record here is 
Friday, March 28th, 1879. At the time this last former was made 
Phebus was working by the ton. That time was prior to the date 
that these men’s names appear in my time book, but, to the best of 
my knowledge, they were working for Mr. Phebus and in the shop 
at that time. 

Q. 160. Will you allow me to examine the time book to which 
you have > just referred ? 

A. Yes; I have no objection. (Hands time book over) 

Q. —. Su have stated that two kinds of rotary drops were made 
by your company; when was the first one made ? 

A. The first rotary drop that we made was in 1874; the second 
rotary drop we made was in 1875; that one we changed in 1876 
and 1877, and made it the same as that shown on the Vincent 
planter. 

Q. 162. What do you mean by changing the second one in 1876 
and 1877; was there a change made in each of these years? 

A. I mean that the change was made in the winter of 1876 and 
1877. 

(. 163. Describe the rotary as it was used prior to the last change. 

A. The feed plate, prior to the last change, was cast with spurs 
attached to the under side of it for the purpose of rotating it; there 

was a driver located underneath that plate. 
426 Q. 164. Describe the change which was made on this plate 
and the manner of driving it. 

A. When the change was made there was a star-shaped wheel 
that rotated on a pivot on the bottom plate. The seed plates were 
cast in the form of a ring with two little holes in a lug, and attached 
to this star wheel. The plates were then rotated by a driver located 
beneath this star, with points working alternately against these 
points on the star wheel when the driver was moved back and 
forth. 

Q. 165. Was this the last change made in the rotary drop? 

A. Yes, sir. 

Q. 166. Did the planters which were put out for the season of 
1877 contain this drop? 
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A. I think so. | 

Q. 167. Did you make any other kind of two-horse planters than 
those mentioned after 1874 ? 

A. Yes; we made a slide planter. 

Q. 168. When did you make it? 

A. We made the slide planters during the years of 1875 and 
1876. 

@. 169. Mr. Trader has testified that no corn was used when the 
planter was taken to Bonner’s field, and that the operation of the 
lever was perfectly satisfactory ; is this also your recollection ? 

A. I think that there was no corn used in the planter; it was the 
lever alone that we were testing ; it worked satisfactory. 

Q. 170. No further test of the lever was necessary to prove its 
operation, were there ? 

A. Yes; to make ourselves feel better satisfied with its operation 
in rough and uneven ground, we took it out in the fall of 1878 and 
experimented with it in Mr. Richard Galloway’s field. 

Q. 171. Did you on that occasion also experiment with the drop? 

A. We did. 
427 Q. 172. What was your object in doing that? 

A. We had the chain drill on it at that time, and we wanted 
to see how that would work at that time. 

Q. 173. What kind of satisfaction did the drop before the last one 

ive? 
’ A. It did not give good satisfaction. 

Q. 174. Was the first rotary a success ? 

A. No, sir. 

@. 175. Were those made in 1875 and 1876 successes ? 

A. Well, they worked pretty well. 

Q. 176. Did you sell rotary and slide planters during the same 
years ? 

A. We did. 

Q. 177. How does “ Exhibit Buckeye Planter” happen to be in 
your shop now? 

A. Mr. Scoffield had it sent there—that is, to the best of my knowl- 
edge. 

Q. 178. Did you see it when it arrived? 

A. I did. 

Q. 179. Was it set up? 

A. It was not. 

Q. 180. Did you assist in putting it together? 

A. I think I did. 

Q. 181. Did yoa use any parts other than those that came with it? 

A. I did not. 

@. 182. Did the catch and the bolt and nut which attached it to 
the lever come with it? 

A. They did. 

Q. 183. What is your opinion, from the appearance of these three 
pieces as compared with the other parts of the hand lever, as to 
their having been used for any length of time? 
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A. I think that they had been used the same length of time as 
the balance of the lever. 

Q. 184. Do you not discover any difference in the appearance of 
these parts? 

A. I didn’t notice any. 
428 Q. 185. What was the name of the colored man who. as- 
sisted Beachem in 1877? 

A. Robert Cannon. 

Q. 186. Did you have acolored man named Ben. something work- 
ing for you? 

A. Yes; we had a man by the name of Ben. Moses working for 
us before Beachem came there. 

®. 187. When did Beachem come? 

A. I can’t tell just now when he commenced. 

' Q. 188. What did Ben. Moses do? 

A. Worked in the blacksmith shop. 

@. 189. As foreman or assistant? 

A. He was foreman. 

Q. 190. When did he quit? 

A. I cannot tell now; [ could tell by referring to my books. 

Q. 191. Could you tell when Beachem commenced by referring to 
your books? 

A. I think I could. 

Q. 192. Please make the reference and state when Moses quit and 
Beachem commenced. 

A. I see Moses’ name appears on my time book, I think, the last 
time in the week ending July 20th, 1877. Beachem’s name appears 
the first time in my time book the week ending Dec. 21st, 1877. 

Q. 193. About what time did your shops close down in the year 
1879? : 

A. We shut down May 17th, 1878, and opened up the week end- 
ing December 6th, 1878. 

(. 194. Answer the same question, as nearly as you can, as to 
1879. : 

A. I can’t tell from this time book. 

Q. 195. Answer as nearly as you can from memory. 

A. Well, I would say that we were closed down during the months 

of July and August, and possibly more time than that. 
429 Q. 196. Why was there so much difference in the length of 
time the shops were shut down in these two years? 

A. I quote one from dates in my time book and the other from 
recollection alone. 

Q. 197. If, since answering the above question, youn have examined 
your time book and can state when you shut down, please do so. 

A. By reference to my time book I think we shut down in the 
spring of 1879, May 16th. 

Q. 198. Is it your best recollection that you opened up that year in 
Septem ber ? 

A. My best recollection is that we opened up in October. 

(J. 199. Are you a stockholder and an officer in the Shawnee Ag- 
ricultural Company ? 
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A. Yes, sir. 

Q. 200. Mr. Trader has stated that he declined to give the names 
of any person to whom your company sold planters for the season of 
1879, taken from the record of the same in your books, or to produce 
the books for the purpose, after consultation with you; do you de- 
cline to produce the books or to give the information from them ? 

A, Yes, sir. 

Q. 201. Why? 

A. From the scope that this investigation seems to be going over it 
would bring all our private business before the public, as both par- 
ties to this suit would most likely want the books produced. 

Q. 202. The witness is advised by counsel that he does not desire 
even to look at the books, but that the witness shall read from the 
books the names of persons to whom planters were sold in 1879, or 

that he may copy such-names without producing the books 
430 and from such copy read the names, and asks further if, with 
this understanding, he will furnish the information sought. 


Counsel for defendant also joins in the request that this may be 
done, as defendant is desirous to get this information. 


A. I do decline to give the information asked for until I could con- 
sult other members of our company. 

'Q. 203. What other members do you want to consult with? 

A. C. W. Trader. 

Q. 204. Did you consult with him yesterday during the noon re- 
cess on this matter? 

A. I talked with Mr. Trader on this matter yesterday. He told 
me that he was requested to produce the books, and I told him that 
I was opposed to that, for reasons which I have before stated. 

Q. 205. Who else were present at that conversation ? 

A. No one but Mr. Trader. 

Q. 206. Did Mr. C. W. Trader get up a hand lever which was ap- 
plied to a corn-planter ? 

A. Not to my knowledge. 

Q. 207. Have you any recollection of any one about your estab- 
lishment getting up a lever for a planter about the time you got up 
yours ? 

A. I have not. 

Q. 208. Or at any other time ? 

A. No, sir. | 

Q. 209. Will you produce your company’s letter book for 1880? 

A. I will not. 

Q. 210. Are you acqnainted with Mr. Benjamin Kuhns and Mr. 
James A. Marlay, of Dayton, Ohio? 

A. Iam somewhat acquainted with Mr. Kuhns and Mr. Marlay 

also. 
431 Q. 211. Did you have an interview with these gentlemen 
at your office last May? 

A. I recollect of talking with Mr. Kuhns, but I do not recollect 
the date now. I don’t recollect of talking to Mr. Marlay. 
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Q. 212. Was Mr. Marlay present and was this the only occasion 
that they were there together? 

A. I don’t know whether they were ever there together but once 
or not. I had a talk, I think, twice with Mr. Kuhns; don’t know 
that Mr. Marlay was present during that conversation. 

Q. 213. Was Mr. Marlay present in the affair at the time? 

A. Mr. Marlay was in the office, but I think the conversation be- 
tween Mr. Kuhns and I was in the shop. 

Q. 214. On that occasion did you give any reason for thinking 
that you had gotten up the hand lever in 1878? 

A. I don’t think I did. 

Q. 215. Did you not state, in substance, that your only reason for 
thinking you had gotten it up in 1878 was that you used it on the 
planter for two seasons and that you thought you had not made or 
sold any planter after 1880, but that if you were mistaken as to the 
fact of having made and sold any after 1880 you would then be 
mistaken in thinking you had gotten up the device in 1878, and 
that, instead, it would be 1879? 

A. I think not. The fact is we quit making planters in 1880; 
only after that we only worked off some stock that had been carried 
over. 


Recess. 


Re-examination : 


Q. 216. Referring to Mr. Vincent’s planter which was returned to 
your shop and upon which you put a new drill attachment, 
432 please state more fully than you have the construction of the 
old drill attachment that was on the machine and what was 

the matter with it. 

A. (Witness asked to have his former answer read, for the purpose 
of beginning where he left off.) That answer just read describes the 
drill attachment in detail, except the connection between the front 
and rear frames, which was constructed with two universal points 
on that connection. To one of those universal points was attached 
a square shaft; to the other universal point was attached a hollow 
piece of casting or sleeve. The hole in that casting was sauare, to 
fit that shaft. That is the construction of that part ‘of the drill not 
before given. One trouble in its general construction was that the 
square shaft was too short, and sometimes, when the front of the 
planter would drop into a low place, that short shaft would slip out 
of the sleeve, which broke the counection between the front and 
rear frames. 

Q. 217. Why did you call Mr. C. W. Trader “our secretary ?” 

A. He keeps and has charge of our books. 

Q. 218. In answers to cross-questions Nos. 81, 95, and 96, referring 
to way in which you fix the return and shipment of the Vincent 
planter, what did you mean by the “shipping bill?” 

A. I meant the bill of lading that was sent with the goods to be 
signed by the agent and returned to our office. 
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Q. 219. Is this the paper you mean (handing witness “ Exhibit 
Vincent’s Shipping Receipt”)? 

A. This is the bill I mean. 

Q. 220. You were asked if you remembered of any one else going 

out with you to the test in Bonner’s field besides Mr. Trader. 
43 Please answer that matter again, and state whether William 
KKing was present at that test. 

A. I don’t recollect of Mr. King being there, though he might 
have been. 

Q. 221. Referring to the planters with hand levers which were 
sold for the season of 1879, you were asked in cross-question No. 141 
if you had ever tried to find one. How much of a search did you 
make and how many planters did you go to see, if any ? 

A. I went to see three different planters, spending about a half a 
day, I suppose, and maybe three-quarters of time. 

(). 222. In your affidavit made in this cause [ notice that you say 
that in the summer of 1878 that you constructed a combined hand 
and foot lever for your corn-planters; why did you, at the time you 
made that aftidavit, fix that date? 

A. My best recollection at the time that affidavit was made was 
taken from my memory without having referred to any dates; I lo- 
cated the time the summer of 1578. 

Q. 223. At the times your shops were shut down in 1878 and 
1879 was anything done at them or were any of your men em- 
ployed ? 

A. After our shops stopped running we kept some men to finish 
putting up the goods and shipping—a portion of the time we have 
only two or three men—keeping things straight about the shop or 
working on repairs. 

Q. 224. How frequently would you personally be at the shop at 
such times that you were shut down ? 

A. I was there every day unless I was sick or absent from the 
city. 

Q. 225. Have you, since yesterday forenoon, looked around your 

shops to see whether the casting made from the pattern, “ Ex- 
43 hibit Lever Former,” is still there ? 
A. I see it laying beside the blacksmith shop this morning. 

Q. 226. With the exception of the one which was broken up and 
melted over was there ever any other pattern or casting for a former 
made at your shops at all resernbling this one, like “ Exhibit Lever 
Former?” 

A. There was one made beside the one that was broken up off this 
pattern, just as it now ts. 

Q. 227. My question was, Was there ever any other than the one 
you saw this morning which at all resembled it or the pattern, “ Ex- 
hibit Lever Former?” 

A. No, sir; there is no other former about the shop resembling 
that one. 

Q. 228. Was there ever any other one about the shop resembling 
that one? 

A. No, sir. 
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Q. 229. Who was present or had anything to do with the making 
of the first hand levers from which the pattern, “ Exhibit Lever 
Former,” was shaped ? 

Objection.—Objected to as not re-examination. 


A. John Beachem and Robert Cannon. 

Q. 230. Any one else ? 

A. About our shop there were several men at work, but I don’t 
know that any of them took any notice of what I was doing or knew 
that we were making this lever. 


Recross-examination : 


Q. 231. How did you keep account of castings made for you by 
Mr. Phebus? 
- A. I weighed them up on Friday evening or Saturday morning 
of each week and gave him a ticket stating the number of 
pounce. 
435 Q. 232. Did vou not keep a record of the weight of castings 
for different purposes ? 


A. Weighed them all together. 
R. COLLIER. 


Also Jonn P. Beacrem was produced as a witness on behalf of 
the defendant, who, being duly sworn, testified as follows : 


Q. 1. State your name, age, residence, and occupation. 

A. John P. Beachem; residence on Hill street, Xenia, Ohio; 40 
years of age; I have two trades—plasterer and blacksmith. 

Q. 2. For whom were you to work and what were you doing 
during the year of 1878 and the latter part of the yeur 1877? 

A. I went to work for the Shawnee Agricultural Co. in December, 
1877, and worked on through the season until they shut down, in 
the spring, at blacksmithing. 

Q. 3. Have you worked for said company since that time, and to 
what extent ? : , 

A. Yes, sir; I worked for them every season since that time till 
last fall from the time they commenced until they shut down, each 
season that they needed a blacksmith. 

Q. 4. Have you seen the corn-planter now standing in the Shaw- 
nee Agricultural Co.’s shop having a hand lever attached thereto, 
which planter is marked “ Exhibit Buckeye Planter?” 

A. I have. 

Q. 5 You may state who made the first hand lever constructed 
similar to the one on said Buckeye planter, so far as you know, and 
where it was made. 

A. I made the first one; it was made in the shop of the Shawnee 
Agricultural Works. 

Q. 6. How came you to make it; who was present, if any 
436 one, and who, if any one, assisted you in making it ? 

A. I made it for Mr. Collier, with his instructions, and the 
man who helped me was Robert Cannon. 


7 


THE CHALLENGE CORN-PLANTER CO. °63 


Q. 7.. What other persons, if any, were present ? 

A. There wasn’t anybody. 

Q. 8. Was any former or die used in constructing the first hand 
lever ? 

A. There was not. 

Q. 9. 1 nowshow youa wooden pattern, marked “ Defendant’s Ex- 
hibit Lever Former,” and ask you if you know of any former or saw 
any former at the shop of the Shawnee Agricultural Co. while you 
were at work there which was cast or seemed to have been cast from 
this pattern ? 

A. Yes, sir; I have. 

Q. 10. When did you last see such cast former ? 

- A. About half past one o'clock to-day, down by the southeast cor- 
ner of the blacksmith shop. 

Q. 11. You may state, if you know, what such cast-iron former 
was used for. 

A. It was made to form the lower part of the hand lever that was 
to be attached to a corn-planter. 

Q. 12. State who used it for the purposes named. 

A. I used it. ) 

Q. 13. Explain how it was used or how you used it. 


Objection.—Objected to as immaterial and irrelevant. 


A. I would set it on a block and heat a piece of iron and lay it 
on the lower corner, and the helper would hold it with a pair of 
tongs, and I would shape the two shoulders, and I would heat it 

again and lay it back on the block and make the bends. 
37 Q. 14. How many castings were made, as far as you know, 
from this pattern ? 

Objection.—The last objection repeated. 

A. Two. 

Q. 15. How did they differ from each other, if at all? 

A. The first was not as wide as the iron one used, and it would 
make a ridge on one side. 

Q. 16. State whether or not there were any cast-iron forms about 
the shops of the Shawnee Agricultural Company while you were at 
work there which were similar to or would be mistaken for the 
former cast from this pattern. 

A. There was not. 


JOHN P. BEACHEM. 


Also THomas J. STERLING was produced as a witness for the do- 
fendant, who, being duly sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Thomas J. Sterling; my residence is Xenia, 
Greene county, Ohio; occupation, a moulder. 

(. 2. Where were you employed during the year 1878 and the 
latter part of the year 1877 and what were you doing? 

A. I was employed by the Shawnee Agricultural Company, help- 
ing in the foundry. 
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Q. 3. Please look at this pattern, “ Exhibit Lever Former,” and 
state if you ever saw it before and ever had anything to do with it. 

A. I have seen this in the Shawnee foundry, and have helped to 

make castings off of it. 
438 Q. 4. Who did you help to make castings off of it? 
A. Calvin R. Phebus. He was the foreman of the foundry. 

Q. 5. How many castings did you help to make off of the pat- 
tern ? 

A. Two. 

Q. 6. Do you know what became of them? 

—. One, I think, was destroyed and the other is in their posses- 
sion yet. 

Q. 7. When did you see the other last ? 

A. Yesterday. 

Q. 8. Did you help Mr. Phebus make both of these castings ? 

A. I did. 

Q. 9. About how long a time was it after the first one was made 
before the second one was made? 

A. Not more than two or three days. 


Q. 10. Do you know what the castings made from this pattern . 


were for? 

A. A lever-former. 

Q. 11. Did you ever see any corn-planters at the Shawnee Agri- 
cultural, Company with hand and foot levers on them, like the 
model “improved Buckeye machine?” 

A. One. 

@. 12. Where was this one ? 

A. In the office. 

Q. 13. Who was foreman of the different departments of the shop 
at the time you saw this planter? 


Objection.— W hole of the deposition up to this point objected to 
as immaterial and irrelevant. 


A. Phebus, of the foundry; Rhodes, of the paint shop, and the 
others I don’t remember. : 

@. 14. State, as near as you can, when it was you saw this planter 
in the office. 

A. I think it was early in 1878. 


Cross-examination: 


439 Q. 15. I observe that you didn’t state your age in answer to 
the first question. How old are you? 
A. Twenty-eight next November. 
Q. 16. How long did you work in the Shawnee foundry ? 
A. Up to the present season. 
Q. 17. Do you expect to go back when they start up? 
A. I have no definite plans formed. 
Q. 18. Who succeeded Phebus as foreman of the foundry ? 
A. McDermott, I think. 
Q. 19. Is McDermott still foreman; if not, who succeeded him ? 
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A. He is not; Charles Verre succeeded him; Henry Whipple 
succeeded Verra ; Andrew Rowe succeeded Whipple. 

Q. 20. What year was Whipple foreman ? 

A. It is impossible for me to tell. 

Q. 21. What year was Roe foreman? 

A. In 1880, I believe. 

Q. 22. What year was Verra foreman? 

A. I believe he was therein the fall of 1878 and spring of 1879. 

Q. 23. What reason have you for thinking you saw the planter 
in the office early in 1878? 

A. I remember of them trying the new lever on it. 

Q. 24. Yes, but how do you remember when they tried the new 
lever on it? 

A. From having helped to make the former and seeing them 
make the lever on the former. 

Q. 25. The lever which you saw on the planter had been shaped 
on the former had it not? 

A. I think it had. 

T. J. STERLING. 


Adjourned to meet isaoees 9th, 1884, at 9 o’clock a. m. 


440 Met in pursuance of adjournment; the same parties present, 


Also Sera A. Wuirs, a witness for the defendant, was produced 
and, after being duly sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Seth A. White is my name; age, 33 years; residence is Xenia, 
Ohio, and my occupation -is a painter. 

Q. 2. What were you doing and for whom and where were you 
at des “8 in 1877 and 1878? 

A. In the fall and winter and spring of 1877 and 1878 I was 
working for the Shawnee Agricultural Works; I was painting. 

Q. 3. What were you painting and who was at work with you? 

A. We were painting rakes and some few planters; I don’t re- 
member of ausbnde tx in particular except Rhodes; there were others 
working there, but I do not remember particular. 

Q. 4. Who was the foreman in the paint shop? 

A. H. H. Rhodes was the foreman at that time. 

Q. 5. Have you examined the corn-planter marked “ Defendant’s 
Exhibit Buckeye Planter,” which is now standing in the shops of 
the Shawnee Agricultural Company in Xenia? 

A. I have. 

Q. 6. You may state whether or not any corn-planter having a 
hand lever, similar to the lever now attached to the said “ Exhibit 
Buckeye Planter,” was to your knowledge painted in the shops of 
the Shawnee Agricultural Company during the time that H. H. 
Rhodes was foreman of that paint shop ? 

A. We painted some few, not many, while Mr. Rhodes was fore- 

man there, similar to that one there now. 
441 Q. 7. Who did the painting of the hand lever ? 
v4—359 
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A. I think I painted them all. 

Q. 8. 1 now show you hand lever which has been offered in evi- 
dence as “ Defendant’s Exhibit Corn-Planter Hand Lever,” and ask 
you how the hand lever painted by you when Mr. H. H. Rhodes was 
foreman of the paint shop compared to this exhibit. 

A. I don’t know exactly how to answer the question so that it 
would be proper; that is similar to the ones painted at that time— 
the same thing, you might say 

Q. 9. What is your recollection as to the time Mr. Rhodes ceased 
to work for the Shawnee Agricultural Co.? 

A. It was some time in January, 1878 


Cross-examination: 


Q. 10. About how many of these levers did you paint, as stated ; 
were there as many as one hundred ? 

iN Not while Mr. Rhodes was there. I don’t think there was 
more than two or three painted while Mr. Rhodes was there. 

Q. 11. Were these put on planters? 

A. There was one put on a planter that I remember of. 

(. 12. What was done with the others ? 

A. We had nothing to do with putting them en planters. We 
painted them ; was all we done. 

Q. 13. Did you continue right along painting them after Mr. 
Rhodes left? 

A. We did for some time. 

Q. 14. About how many did you paint before stopping ? 

A. It might have been seventy-five ; it might have been one hun- 

dred and fifty ; that is about all that we built then. 


442 Q. 15. Who succeeded Mr. Rhodes as foreman of the paint 
shop ? 
A. I did. 


Q. 16. Are you still foreman, and have you been ever since? 

A. Iam; and have been in the season when they work. 

Q. 17. Has Mr. Rhodes visited you at the shops several times 
since he left? 

A. I don’t recollect how many times. Mr. Rhodes has been down 
there a few times since he left. 

Q. 18. Was there a man by the name of Coulter working at the 
shop ; if so, what did he do? 

A. Yes, sir; he was a striper. 

Q. 19. What is his Christian name, if you know ? 

A. His name is William. 

Q. 20. Do you remember during the summer of 1879 of painting 
some of these planters with the hand lever , to be sent to the fall 
fairs of that year? 

A. I remember of painting the planters, but the levers I don’t re- 
member of. ‘The boys generally done that afterwards. 

Q. 21. Do you remember that hand levers were on these fair 
planters ? 
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A. Ido not remember whether they were on or not at the time of 
the painting. 

Q. 22. Then I understand that the planters are painted before the 
hand levers are put on. Is this correct? 

A. It is. 

Q. 23. Were there any boys at work during the summer when the 
shops were shut down, say during the month of July, 1879? 

A. I ecouldn’t say whether it was July or August that we painted 
them. Some seasons it was sooner and some seasons it was 

later. 
443 Q. 24. It is usual, is it not, to finish planters for the fairs a 
little better than those for the trade, so far as ornamental 
painting is concerned ? 

A. Yes, sir. 

Q. 25. Then, if the levers were striped during that year it would 
be done by Mr. Coulter if you didn’t do it; is this correct? 

A. It is. 

Q. 26. Seeing, as you have stated, that the hand levers was not on 
the planters when they were painted, how do you know that the few 
planters painted while Mr. Rhodes was foreman had levers like “ Ex- 
hibit Buckeye Planter?” 

A. There was a planter in the office which had a lever on which 
had been painted, but it might have been painted before the lever 
was puton. I do not recollect of painting any planters with the 
levers on. 

Q. 27. And you did not paint the levers? 

A. I have painted a great many levers, but I don’t know that I 
painted these for the fair at that time. 

Q. 28. What enables you to state that you first saw the lever ona 
planter in January, 1878? 

A. What makes me remember more particular is that it had a 
short pole—the pole sawed off, and it was got up, I suppose from 
that, to leave in the office for a time. 

Q. 29. Didn’t the company keep a planter in the office every 
season for the purpose of exhibiting it? 

A. I don’t remember of having seen a planter there since that 
year—since Rhodes left; I haven’t seen any since that year; that 
was 1878. 

Q. 30. How do you know it was 1878? 

A. What makes me remember it so well I went away from here 

in 1876, in the summer, and that fall of 1876, the Centennial 
444 year, Mr. Trader wrote to me to come back. Rhodes was 

hired as the foreman ; he stayed here about eighteen months, 
or something near that, and when he left I took his place; that 
would bring it to January, 1878. 

@. 31. How does the fact of Mr. Rhodes being a workman there 
enable you to state the time you saw this planter any more than 
the fact that any other workman was there? 

A. Because there hadn’t been many of them built while Mr. 
Rhodes was there; they were built just ashe left; his leaving caused 
me to remember. 
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Q. 32. Have you talked this matter over recently with Mr. Rhodes? 

A. I have not. 3 

Q. 33. Did you see him when he was here the other day? 

A. I did. 

Q. 34. Was there nothing said about it ? 

A. He suid he was down here for something about the planter ; 
I wasn’t with him a minute. 

Q. 35. Have Mr. C. W. Trader or Mr. Collier talked to you about 
it? 

A. Mr. Trader called me in the office some time ago and asked 
me if I remembered anything about the hand lever in the year that 
they built them; I told him I did, and told him I didn’t think 
there was many built after 1879. 

Q. 36. Did Mr. Trader tell you when Mr. Rhodes quit ? 

A. Mr. Trader asked me if I remember when Mr. Rhodes quit ; I 
told him I did; I told him of the circumstances of the time of Mr. 
Rhodes coming the Centennial year and his leaving me and taking 
his place is what made me remember it. 

Q. 37. It would be necessary to shorten the tongue of any planter 
to set it up in the office, would it not? 

A. It would. 

SETH A. WHITE. 


445 Also Ropert CANNON, a witness, was produced on behalf 
of the defendant, and after being duly sworn, testified as fol- 
lows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Robert Cannon. I was 13 years old when the war 
broke out. Xenia, O., is my residence. I am a blacksmith. 

Q. 2. What was you doing and where was you at work during 
the years 1877 and 1878? 

A. I was working down here at the plow shop. I have been 
working there every year for about thirteen years. I mean the 
Shawnee Agricultural Co. I was helping in the blacksmith shop. 

Q. I now show you a pattern marked “ Defendant’s Exhibit Lever 
Former,” and ask you whether or not you know of any cast-iron 
former having been made from this pattern while you were at work 
for the Shawnee Agricultural Co. 


Objection.—Objected to as irrelevant and immaterial. | 


A. Yes, sir; [am very well acquainted with the gentleman. 

Q. 4. State, if you know, who made the casting from this pattern. 

A. Yes, sir; it was Calvin Phebus. 

Q. 5. What, if anything, did you have to do with the casting? 
State fully. 


Objection.—Last objection repeated. 


A. I took the casting out of the sand in the foundry. I was a 
half a day taking off the little bumps off them and around the out- 
side and smoothing it up and dressing it out. 
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Q. 4. You may state, if you know, where the casting made from 
this pattern now is. 
446 A. Yes, sir; it is laying down here in the Shawnee Agri- 
cultural Company’s yard by the blacksmith shop. I saw it 
there last Thursday. 
Q. 7. How many castings, to your knowledge, were made from 
this pattern ? 


Objection.—Objection repeated. 


A. There was two. 

Q. 8. How did the two castings differ, if at all? 

A. The first one made was too narrow for the wrought iron we 
formed over it; then they put a strip on the out edge of the pattern 
about a quarter of an inch; then they took it back and east another 
one off of it, and that is the one that is down there; the first one 
they gone over again. 

Q.9. You may state, if you know, what the casting which was 
made from this pattern was used for. 

A. It ce used for to bend these lever irons on for the planters. 

Q.10. I eall your attention to Def’t’s “ Exhibit Corn-Planter 
Lever,” and ask you whether or not that represented the lever you 
refer to. 

A. Yes, sir; it represents him very much--very much, sir. 

Q. 11. State, if you know, who was the foreman of the foundry 
when the casting to which you refer was made. 


Objection.—Objection repeated. 


A. Calvin Phebus was the foreman. 

Q. 12. You may state, if you know, if anv levers similar to the 
. I xhibit Def’t’s Corti-Planter Lever” have been made in the Shaw- 
nee Agricultural shop prior to the making of the cast-iron former? 

A. Yes, sir. 
447 Q. 13. Who made that first one which was hammered out 
before the cast-iron former was made? 
A. John Beachem and myself. 


Cross-examination : 


Q 14. Did you help Beachem to make some more levers along 
later in the year, after making the first one? 

A. Yes, sir. 

Q. 15. These were shaped by hand, were they not? 

A. I believe they were. 

Q. 16. Can you state the month? Was it along in July or Au- 
gust, or later? 

A. I can’t exactly remember the time—in just what season it was. 

Q. 17. When do you think it was—your best recollection of it. 

A. It seems to me like it was in the spring, it has been so long. 

Q. 18. Did you assist Beachem in making any of these levers by 
hand for the fall fairs while the shops were shut down? 

A. Yes, sir; I think I did at that time. 


270 THE FARMERS’ FRIEND MANUFACTURING CO. YS. 


Q. 19. How long after wo was it before you saw the cast-iron 
former—six months or a ye 
A. Well, I'll tell you, I think it was along in the spring or fall ; 
I can’t exactly tell which, but I think it was the following season 
after we made those by hand. ; 
118 
ROBERT x CANNON. 


mark. 


448 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THe FarRMERS’ FRIEND MAN’r’G Co. 
v8. 
Ture CHALLENGE CoRN-PLANTER Co. 


Examination of witnesses on behalf of the defendant, under the 
67th rule in equity,as amended, before Thos. B. Kyle, J. P., who is 
hereby agreed upon as special examiner under said rule, at Troy, 

)., this 11th day of August, 1884. 


Present : Edward Boyd, Esq., for the complainant, and Edward 
Taggart and C. M. Peck, for the defendant. 

By request of parties it is ordered that these depositions be taken 
by question and answer. 


JOHN KELLY, a witness produced on the part of defendant, being 
first duly sworn, testified as follows: 

Q.1. What is your name, age, occupation, and place of residence. 

A. John Kelly; I am 60 years of age; I reside in Troy, O.; [Tam 
engaged in the manufacturing trade; I am a member of the Beedle 
& Kelly Co. 

Q. 2. Please look at patent No. 167,612, dated September 14th, 

1875, granted to John Kelly for corn-planter, and state 
449 whether you are the John Kelly to: whom said patent was 
granted. 

A. Yes, sir; I am. 

Q. 3. What was your occupation in 1875 and up to the incorpora- 
tion of the present Beedle & Kelly Co. ? 

A. I was a member of the firm of Beedle & Kelly. 

Q. 4. If your firm made any corn-planters in all respects like the 
patent above referred to, when did it begin such manufacture, and 
about how many did it make and sell each vear thereafter. — 

A. Well, it commenced in 1874: 


Se ee Ne Fe GI sictriensnsce: eins aninienitnsieenteaiiniamceiiens dni i 35 
EE Be A II ccctereinsinnsnaninessseripitiniinestisensibannnstmidadiaaia ands. 823 
Be eT NN ee DBI cicccienenercinnas erensineicaiaiiadaeaielail ini eae 
Be ee ee RU eee mncisdenemcitomeeminniinmnnec ts 2,154 
NEE “PE DEE sccsincisissesiontien edits asennad an 2,200 


I have taken no account from the books, but think the average for 
the ensuing — would be from 2,000 to 2 500. 


=r 


aad 


= 


THE CHALLENGE CORN-PLANTER CO. 971 


Q. 5. If you made any change in the construction of these ma- 
chines, when was such change made, and can you produce a model 
of your machine illustrating such change? 

A. I made a change in 1879; I have a mode! here. 


Defendant’s counsel offers said model in evidence, and has the 
same marked Defendant’s Exhibit “ Kelly Model,’ Thos. B. Kyle, 
J. P., August 11th, 1884.” 

To the introduction of which model counsel for complainant ob- 
jects as being incompetent and irrelevant. 

Q.6. What was the change made in your former machines which 

is illustrated in this model ? 
459 A. It was a latch put on the foot lever, so as to lock it in 
the ground more readily. 

Q. 7. To lock what in the ground? 

A. In hard ground the runner part has not sufficient weight to 
plant it deep enough. Then we lock it in with that latch, tn con- 
nection with the automatic hook and lever. 

@. 8. Was the lock between the latch and automatic hook effected 
before or after forcing the runners into the ground? 

A. In order to use the latch we throw the latch around so that it 
will engage with the automatic hook ; then we use the hand lever 
to force the runners into the ground. 

Q. 9. Can you produce a machine made by your company before 
this latch was applied to your machine? 

A. Yes. 

Defendant’s counsel offers said machine in evidence and has the 
same marked “ Defendant’s Exhibit Champion Planter,’ Thomas B. 
Kyle, J. P., Aug. 11, 1884. 

Q. 10. To whom was this machine just offered sold, and when? 

A. Sold in the spring of 1879 to Geo. Pearson, a farmer, living 
about a mile and a half southwest of Troy, O. 

Q. 11. Were the other machines made and sold by your firm in 
1875, 76, "77, and ’78 in all respects like this “Exhibit Champion 
Planter” as to the construction and arrangement of the hand and 
foot levers and their connections ? 

A. Yes; with one little exception. 

Q. 12. What is that exception ? 

A. The only change that was made was a notch on the front of 

the automatic hook. That notch was used for locking the 
451 planter in the ground. After the first year or two that notch 

was taken off, because [ found that the notch on the back 
side of the hook would answer just as well for locking in the 
ground. 


Cross-examination: 


X Q. 1. Did your company make another change for this season’s 
planting? 


y 


A. Yes. 
X Q. 2. Please describe that change. 
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Objected to by counsel for defendant as irrelevant. 


A. The band lever was made fast to the fulerum shaft and used 
the section the same as this. 
X Q. 3. Did you use the same kind of a foot lever? 


Same objection. 


A. We used a malleable iron one instead of wood. : 
X Q. 4. How did you use the automatic lock on the foot lever? 


Same objection. 


A. That was dispensed with on that planter for this year; we 
found it wasn’t so good. : 

X Q. 5. With the exception of the difference in the material, was 
there any other difference in the foot levers ? 

Same objection. 


A. There was a difference in the shape of it. 
X Q. 6. Can you describe this difference? 
Same objection. 


A. The pattern was gotten up to combine lightness and strength, 
and it required a different-shaped lever from. the wooden one. 
452 X Q. 7. Look at the model which I now — vou and state 
whether it correctly represents the hand and foot levers as 
arranged on the planters for the present season. 
Same objection and as being incompetent, not being a proper 
cross-examination. 


A. Yes; about the thing. 


Counsel for complainant here offers said model in evidence, to be 
marked “Complainant’s Exhibit Model of Beedle & Kelly’s 1884 
Planter.” 

Same objection to introduction of model as above. 


X Q. 8. Does the frame-work of the model also correctly represent 
the planters upon which the levers there shown were placed ? 
Same objection. 


A. It represents it in appearance, I think. 


(Signed) JOHN KELLY. 


Counsel for defendant states that the Exhibit Champion Planter 
had not been brought in from the country at the time he offered it 
in evidence, and that since the signing of John Kelly’s deposition 
he has noticed that the point of the lower catch of the automatic 
hook has been broken off. He therefore recalls John Kelly as a 
witness to offer in evidence a substitute automatic hook which is 
not broken. 

Counsel for complainant objects to the substitution of the hook or 
any other part of the exhibit. 
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JOHN KELLY recalled. 


Re-examination: 


453 Q. 1. If you can produce a counterpart (unbroken) of the 
automatic hook on the Exhibit “Champion Planter” will 
you- please do so? 
A. Here is one. 
Counsel for defendant offers the same in evidence and has it 
marked Defendant’s Exhibit “Automatic Hook,” Thos. B. Kyle, J. 
P., August 11th, 1884. 


(Signed) JOHN KELLY. 


454 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Tue Farmers’ FrieEND MaAn’r’a Co. 
vs. 
THe CHALLENGE CoRN-PLANTER Co. 


Examination of witnesses on behalf of the defendant under the 
67th rule in equity, as amended, before Quincy Corwin, notary 
public, who is hereby agreed upon as special examiner under said 
rule, at Dayton, Ohio, this 12th day of August, 1884. 


Present: Edward Boyd, for the complainant, and C. M. Peck and 
Edward Taggart, for the defendant. ; 

By request of parties it is ordered that these depositions be taken 
by question and answer. 


Orton Dopps, a witness produced on behalf of the defendant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by C. M. Peck, of counsel for defendant, 
as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Orion Dodds; age, 34 years; residence, Dayton, 
Ohio, and occupation, superintendent of John Dodds’ rake works. 

Q. 2. How long have you been connected with John Dodds’ works? 

A. Eleven years. 

Q. 5. If any corn-planters were made at said Dodds’ shops, 
455 when were said planters made and under what circumstances? 

A. John Dodds made corn-planters for Wright & Eckers in 
the fall of 1877 and spring of 1878. 

Q. 4. State if he made any at any other time and how these planters 
were known or called. 

A. They were called the Wright planter. He made none at any 
other time. 

Q. 5. Have you examined the corn-planter marked Exhibit 
“Wright’s Machine, Jas. V. Bonnell, notary public, Butler Co., O., 
April 17, 1884?” And, if so, please state, if you know, by whom 
said planter was made. 

d0—359 
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Objection by counsel for complainant, because no such planter is 
present nor has any such been offered as an exhibit in this case. 


A. I examined the planter this morning, at the Short Line freight 
depot, marked “ Wright’s Exhibit,” that John Dodds manufactured. 


Counsel for defendant states that this is the exhibit marked as in- 
dicated in the previous question and which has been before the 
court already in this cause, and he hereby formally offers the same 
in evidence; that complainant’s counsel has free access to the ma- 
chine, which is too heavy and cumbersome to be brought to the 
place where these depositions are being taken, and he requests the 
officer to further identify the machine by marking it Def’t’s Exhibit 
“Wright’s Planter, Quincey Corwin, notary public, Aug. 12, 1884.” 

Complainant’s counsel objects to the offering of said exhibit in 
this way and the marking of it. 

Q. 6. About how many planters were made by John Dodds for 
the season of 1878? 

A. From 800 to 1,000. 
456_ Q. 7. Is the planter, Exhibit “ Wright's Planter,” now in all 
respects of its construction the same as when it was made? 

A. All except the scraper rod is on top of the frame instead of 
underneath. | 


Cross-examination by Epwarp Boyp, counsel for complain- 
ant: 


X Q. 8. Were all the planters made by John Dodds like this 
one? 

A. No, sir; from 100 to 150 were like this one. 

X Q. 9. How were the first ones made? 

A. I don’t know how to describe that. The Wright exhibit 
hinged in the center; the others hinged at either end. 

X Q. 10. Was this the only difference between the planters? 

A. I think it was. I couldn’t state positively without seeing one 
of the others. , 

X Q. 11. Were all these planters delivered to Wright & Eckert? 

A. No, sir; we sold some of them. 

X Q. 12. What year or years did you deliver them to Wright & 
Eckert? — 

A. The years 1877 and 1878; and then they could not sell them, 
and a great many of them came back, and we sold them to our 
agents after 1878. 

X Q. 13. Are you certain that you didn’t deliver to Wright & 
Eckert for the year 1879? 

A. I was not at home the year 1879, and don’t know to whom 
they were delivered. 


Defendant’s counsel states that before X Q. 10 was put the Exhibit 

Wright Planter offered in the direct examination was brought 

457 and set up for the inspection of complainant’s counsel, and 
now is in the hall outside of the examiner’s office. 
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Q. 14. Were you at home during 1880? 
Yes, sir. 
Q. 15. Were some of these planters sold that year? 
. I think there were a few sold that had been returned. 
®. 16. Were others sold in 1881 and 1882? 
I don’t think that there were any left at all after 1880. 
Q. 17. As this planter was first made was not a chain used for 
connecting the hand lever to the front frame? 

A. I can’t recollect now how the first ones were made about that 
connection. 

X Q. 18. Were directions for setting up the planter sent with each; 
if so, in what way ? | 

A. Directions were sent out to the men who were putting up the 
planters. They were told to put them on. I don’t know whether 
they put them on all of them or not. 

X Q. 19. Were these directions printed ? 

A. Yes, sir. : 

X Q. 20. Was it usual to paste or tack them on the under side of 
one of the hopper covers? 

A. Yes, sir. 

X Q. 21. Did you have more than one form of directions 
printed ? 

A. I did not have them printed, never read them, and don’t 
know how many different forms there might have been. 

X QQ. 22. Who did have them printed? 

A. I don’t know. 

X Q. 23. Do you find any such direction on “ Exhibit Wright’s 
Planter ;” and, if not, do you observe any indications of such having 
been there? 


hl dl ll 


458 A. I find two directions on the Wright planter—one under 


each hopper board. 
X Q. 24. Are the hopper boards which I now hold the ones you 
refer to? 
A. Yes, sir. 


Counsel for complainant requests the examiner to identify these 
hopper boards as “ Hopper Covers, Exhibit Wright’s Planter,” and 


the examiner has done so. 
ORION DODDS. 


Also Joun B. Louan, called as a witness on behalf of defendant, 
being duly sworn, deposes and says : 


Questioned by C. M. Peck, counsel for defendant : 


Q. 1. State your name, age, residence, and occupation. 

A. My name is John B. Lough; age, 43 years; residence, Fair- 
field, Greene county, O.; occupation, traveler for Beadle & Kelly 
Company, of Troy, O. 

Q. 2. What was your occupation and where were you at work in 
the year 1878? 
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A. I was traveling for the Shawnee Agricultural Co., of Xenia, 
O., selling corn-planters and sulky rakes. 

Q. 3. Have you seen the corn-planter marked “ Defendant’s Ex- 
hibit Buckeye Planter,” offered in evidence before W. F. Trader, 
notary public, about the 5th of the present month, at Xenia, O.? 

A. I have. 

Q. 4. State whether or not you had anything to do with a corn- 

lanter having the hand and foot levers similar to the Defendant's 
Exhibit Buckeye Planter while you were in the employ of the said 
Shawnee Co. ! 
A. Yes, sir; I did have. 
459 Q. 5. You may state fully what you had to do with them, 
giving the dates as nearly as you can recollect them. 

A. The first time I saw the planter was in the late summer or 
early fall, in the shop of the Shawnee Agricultural Company. The 
next place I saw the planter was in a field trial or test of the said 
Buckeye planter on Wm. Galloway’s farm, near Xenia, Ohio, in the 
month of August, I think,in 1878. We went there to test the power 


of the hand and foot lever and chain drillattachment. We planted — 


corn in a field on Galloway’s farm. The ground was fallow—fallow 
ground for wheat. It being rough and hard, we wanted to see 
whether the lever was sufficiently strong to force the front runners 
into hard ground, and it gave entire satisfaction to the men that 
were present. 

Q. 6. You may state who was present at the trial on the Galloway 
farm. 

A. Mr. Chas. Trader, Mr. 8. R. Collier, and myself and the dray- 
man. 

Q. 7. According to your best recollection, did you sell, during the 
year 1878, any corn-planter having the hand and foot lever similar 
to Defendant’s Exhibit Buckeye Machine? 

A. No, sir; I did not. 

Q. 8. You may state if you know why you did not. 

A. The reason why we didn’t sell any in the spring was we didn’t 
have any that I know of for the spring trade of 1878, and in the fall 
they had a great many planters returned, and they wanted to dis- 
pose of those planters without putting any more actual expense on 
them. ‘They proposed to hold the lever planter until they disposed 
of the old stock. 


Cross-examination by E. Boyp: 


X Q. 9. How far is ‘Fairfield from Xenia by a driving road ? 
A. Eleven miles and a fraction. 
460 X Q.10. Were you frequently about the works of theShaw- 
nee Agricultural Co. before you went into its employ ? 
A. No, sir; I was not. 
X Q. 11. Had you been in there at all? 
A. Yes, sir. 
X Q. 12. How often ? 
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A. Well, I don’t know that I could just give the number of times. 

X Q. 13. State about how often. 

A. Probably once or twice during the years of 1876-1877. 

X Q. 14. For whom did you work immediately before going into 
the employ of the Shawnee Agricultural Co.? 

A. I had worked for Wim. T. Carey, of Xenia, O., and W. H. Lang- 
head, of Xenia, O. 

X Q. 15. When did you work for each of these, respectively ? 

A. I worked for W. T. Carey in 1875, 1876, and in 1877 up to the 
latter part or probably middle of September. I was selling Cham- 
pion reapers, plows, corn-planters, and sulky rakes, a general line of 
agricultural implements. I was with Mr. Langhead a part of Octo- 
ber and November, 1877, selling a patent feed-cutter in Kentucky. 

X Q. 16. Did you spend several days last week in Xenia ? 

A. I spent two days in Xenia; part of two days. 

X Q. 17. Did you visit the Shawnee Agricultural Co.’s works ? 

A. Yes, sir. 

X Q. 18. Have you visited these works every year since you left 
their employ ? 

A. I believe I have; yes, sir. 

X Q. 19. Did you ever exhibit a planter for the Shawnee Agri- 
cultural Co. at a fair before going into their employ; and, if so, 
when and where? 

A. Yes, sir; I did. I exhibited it at the Sabina fair in 
461 August, 1877, I believe, and at Hillsboro’, Highland Co., O., 
at the county fair, the latter part of September or 1st of Octo- 

ber of the same years. 

X Q. 20. What was the character of the feeder or drop on that 
planter; was it a rotary or a slide? 

A. Slide, as near as I can recollect—what you call a slide feeder. 

X Q. 21. Did the Shawnee Agricultural Co. make planters that 
year with any other than a slide feeder ? 

A. Not that I know of—that is, in 1877 

X Q. 22. Were you at that time taking orders for the following 
season’s trade ? 


Objected to as incompetent and lindefinite, not pointing out the 
time and date referred to. 


A. No, sir; I was not. 

X Q. 23. You were not taking orders at all, were you? 

A. No, sir; I was just asked by Mr. Trader to accommodate them 
by showing their planters at these two fairs. They did not have a 
man at the time that they could send there. 

X Q. 24. When did you go into the employ of the Shawnee Agri- 
cultural Co., and in what capacity ? 

A. I went into their regular employ about the lst of December, 
1877, as traveling salesman for them on the road, selling corn- 
planters. and sulky rakes. 

XQ. 25. What class of feed was on the planters at the time you 
commenced this work ? 
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A. We had both the slide and rotary. The slide planter was the 
planter we were trying to sell the most of. The rotary we didn’t sell 
it unless it was the last resort. The slide planter was better known, 
and in many localities was the leading planter. Where the rotary 
had been introduced and given satisfaction and we couldn’t sell slide 

planters and we held the rotary back for that class of trade. 
462 X Q. 26. Had the Shawnee Agricultural Co. introduced any 
rotarys prior to that time which gave satisfaction ? 

A. No, sir; not that I know of. 

X Q. 27. About how many rotarys were sold for the season of 
1878? 

A. I couldn’t say. 

X Q. 28. What is your best recollection of it? 

A. My best recollection is between 150 and 200. 

X Q. 29. About how many slides were sold the same season ? 

A. I have no idea how many were sold. 

X Q. 30. How many rotarys did you sell? 

A. I couldn’t tell until I figured awhile on that, and then I might 
not give a definite amount. 

X Q. 31. Well, figure and give the best answer you can. 

A. 1 just have a few dealers that I think of that will figure up 
about 100 outside of some small orders. 

X Q. 32. Who are these dealers and where do they live? 

A. Farquhar & Sparks, Wilmington, O.; Glasscock & Quinn, 
Hillsboro’, O.; Chas. Woodrow, Columbus, O.; and a man at Belle- 
fontaine, whose name I don’t just now think of; his name, the one at 
Bellefontaine, is Mr. Jas. Lockhart. I can’t think of the gentleman’s 
name at Louisville, Indiana. There is another gentleman at An- 
derson, Ind., another at Peru, Ind., and some other places that [ 
can’t just think of now. 

X Q. 33. Did you exhibit planters for the Shawnee Agricultural 
Company at the fall fairs of 1878 ? 

A. Yes, sir; I did. | 

X Q. 34. Were these slides or rotarys ? 

A. They were rotarys. 

X Q. 35. Did you make sales of rotarys during that fall and fol- 

lowing winter for the season of 1879 ? 
463 A. I don’t remember that I did; I was collecting and set- 
tling up and clearing up the failure of the working of the 
planters that year. 

X Q. 36. Who did make the sales of that fall and following win-: 
ter, if any one? 

A. To the best of my knowledge Wm. Fry, of Urbana, Ohio—that 
is his residence—now employed by Evans & Foos, of Springfield, O. 

X Q. 37. Can you describe the rotary drop and the way in which 
it was driven, which you say was a failure in 1878 ? 


Question objected to as incompetent, assuming a fact which has 
not been proven and a statement of fact which has not been made 
by the witness. 
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A. I can; yes, sir; the rotary plate has on the bottom lugs or 
posts, commonly called, and was driven by a drive ring with a dart 
movement, as I would call it and as we call it there in the shop. 

X Q. 38. These lugs were cast on the under side of the dropper 
plate, were they not? 

A. Yes, sir. 

X Q. 39. Were all the rotarys of which you have any knowledge 
of having been sold in 1878 constructed in that way? 

A. Yes, sir; that is the Buckeye planter, sold by the Shawnee Co. 

X Q. 40. All the rotary planters which were put out by the 
Shawnee Agricultural Co. for the season of 1878 had the dropper 
plates constructed in this manner, had they not? 

A. As far as | know; yes, sir. 

X Q. 41. If any had been constructed in a different manner for 
that season you would have known it, would you not? 

A. I don’t know that I would; sometimes the manufacturers 

make changes and don’t advise their traveling men of the fact. 
464 X Q. 42. Traveling men would discover such a change if 
made, would they not? 

A. That is owing to circumstances. Sometimes changes are 
made and put out in different territory and all the traveling men 
representing the firm don’t get to see them. 

X Q. 43. How long were you around the shops of the Shawnee 
Agricultural Co. when you first went into their employ? I mean 
before first going out on the road. 

A. I was there a couple of days. 

X Q. 44. During that time did you become familiar with what 
you were to sell? 

A. Well, with what little experience that I had had handling the 
planter at the fair I became familiar with the slide planter, and the 
rotary we were not so familiar with. 

X Q. 45. You became familiar enough with it to give us a de- 
scription of it and to sell about 100; did you, prior to, say, the first 
day of June, 1878, frequently visit the works? 

A. Yes, sir; by handling the model and visiting the shops I be- 
came familiar enough with it to have a very nice trade. 

X Q. 46. Did you at any time prior to June Ist, 1878, while in the 
employ of the company, see a rotary drop on a planter constructed 
in any other way than that you have described ? 

A. No, sir. 

X Q. 47. Were these planters which were put out in 1878 suc- 
cessful? : 

A. No, sir; they were not. 

X Q. 48. Does that answer apply to both classes—that is, the 
slide and the rotary? 

A. More particularly to the rotary. 

X Q. 49. Did the planter which you exhibited at the fall fairs of 
1878 represent the kind which the company was constructing or in- 
tending to construct for the following season’s trade? 

A. So faras I know, my understanding was that they were 
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465 not going to make any new planters until they got rid of the 
old ones that were returned—that had been returned in 1878. 

X Q. 50. Did the planters which you exhibited in the fall of 1878 
contain hand levers like that in Exhibit “ Buckeye Planter? ” 

A. I can’t satisfy my mind on tnat. 

X Q. 51. What fairs did you exhibit at that fall? 

A. I exhibited at the Ohio State fair at Columbus and the Indi- 
ana State fair at Indianapolis. 

X Q. 52. Who was the teamster that drove you out to Galloway’s 
farm at the time that you tested the planter? I mean the drayman 
or teamster. 

A. I have forgotten his name. 

X Q. 53. Was it Jordan Robb, a man in the employ of the Shaw- 
nee Agricultural Co. as drayman and general laborer? 

A. Well, sir, I can’t recail the geutleman’s name to my mind. 

X Q. 54. You have stated that during the year 1878 you did not 
sell any planters having the hand and foot levers similar to the De- 
fendant’s Exhibit Buckeye.Machine. Have you any knowledge of 
any such planter having been sold that year by any person ? 

A. I have not. 

X .Q. 55. About the time or soon after you first saw a foot and 
hand lever like Exhibit Buckeye Planter did you see a model of the 
same ? 

A. No, sir; I did not. I didn’t see a-model with a hand lever. 

X Q. 56. While you were in the employ of the Shawnee Agri- 
cultural Co. did you ever see such a model ? 

A. No, sir; I did not. 
466 X Q. 57. Where did you goto work after leaving the Shaw- 
nee Agricultural Co.? 

A. I went to work for Beadle & Kelly, of Troy, O. 

X Q. 58. Did you go to work for them immediately after leaving 
said company ? 

A. In a couple of days after I left there. 

X Q. 59. Are you acquainted with David Mulholland, who for- 
merly traveled for Beadle & Kelly ? 

A. Yes, sir; Iam; he was there at the time that I was there. 

X Q. 60. How long did he remain after you went there? 

A. He left there in the fall; just a short time before the fairs. 

X Q. 61. When did you go there ? 

A. 1 went to Beadle & Kelly’s December, 1878. 

X Q. 62. What enables you to fix this date? 

A. Beadle & Kelly’s books and my traveling expense account. 

X Q. 63. Have you any other reason ? 

A. Yes, sir; the Shawnee Agricultural Co.’s books show that I 
left their employ at that time, and the books of both firms corre- 
spond with the time of my leaving the Shawnee Agricultural Co. 
and commencing with Beadle & Kelly. 

X Q. 64. Have you now given all your reasons? 

A. I believe I have. 


Counsel for complainant object to answers 61 and 63 as incom- 
petent. 
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X Q. 65. Did you use a model in traveling in the fall of 1878? 


Question objected to as incompetent, for the reason that this is no 
proof that this witness traveled in the fall of 1875. 


467 A. I don’t remember; I used one in the spring. 


J. B. LOUGH. 


Also Davip Witson BANKER, called as a witness for defendant, 
being duly sworn, deposes and says: 


Questions by C. M. Peck, counsel for defendant: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is David Wilson Banker; age, 63 years; residence, 
Madison township, Butler county, Ohio; occupation, farmer. 

Q. 2. Please look at Defendant’s Exhibit “ Wright’s Planter” and 
state’ ~ fot ever saw it before and to whom it belonged. 

A. The machine belonged to me before they got it. 

a 3. When and of whom did you buy that machine? 

I bought it of Newton Long; he was a salesman for Fred. 
pear I bought it in 1879; I suppose in April, for | commenced 
to plant corn in May. 

Q. 4. Has that machine been in your possession since the spring 
of 1879 up to this last spring? 

A. +e, sir. 

Q. 5. Is it now in all respects of its construction the same as when 
you wel it ? 

A. All except the scrapers, which I changed from the top of the 
frame to the bottom, and I lengthened the connecting rod to make 
it run deeper by welding a piece on it; I had the shoes or runners 
laid on by a blae ‘ksmith. 

Q. 6. Do I understand, then, that these are the only changes in 
the planter after you bought it 7 

A. That is all. 
468 Q. 7. What is the part that you called just now the con- 
necting rod—what does it connect? 

A. It connects the hand lever with the frame that raises the shoes 
out of the ground. 

Q. 8. Was there such a connecting rod on the machine when you 
originally bought it ? 

A. Yes, sir. 

Q. 9. Do I understand that all you have done to that connecting 
rod is to lengthen it ? 

Objected to as leading and immaterial. 

A. Yes, sir. 


Q. 10. How do you fix the mad as the spring of 1879 that you 


bought this planter ? 
A. Well, I bought a farm the same year and my son moved on it 


and he planted his corn with it. 
36—359 


282 THE FARMERS FRIEND MANUFACTURING CO. VS. 


Cross-examination by E. Boyp, counsel for complainant: 


X Q. 11. Was there a seat on the planter when you parted 
with it? 

A. Yes, sir. 

X Q. 12. When did you lengthen that connecting rod ? 

A. I think the first year that J bought it; the round was dry 
and it didn’t plant it deep enough to suit me. 

X Q. 13. Did you have a new rod made? 

A. No, sir; I put a piece on it. 

X Q. 14. Who pieced it ? i 

A. A blacksmith; Wood was his name; there were two of them, 
Jas. and Arthur Wood, together at Poast ‘Town. 

X Q. 15. As the planter was when you got it you couldn’t press it 
into the ground with the hand lever, could you ” 

A. Yes, sir; if the ground wasn’t very hard you could; if the 

ground was very hard you couldn't, no way; I couldn't force 
469 it in in places quite as deep as I wanted it, and for that rea- 
son put that on. 

X Q. 16. In what hole of the rod does the connection requies to 
be made in order to press it into hard ground ? 

A: We generally used the full length of the rod, but sometimes 
left a hole or two above the lock lever. 

X Q. 17. From whom did you buy the farm that you have men- 
tioned ? 

A. From Joel Lucas. 

X Q. 18. What month ? 

A. About the last of March, I think. 

X Q. 19. Describe the number of that lot and the location of the 
farm generally. 

A. Well, it is a 100-acre farm, that lays almost wholly in the north- 
east corner of the county, Butler Co., O., in Madison township, and 
right on the Warren Co. line and near the Montgomery Co. line. 

X Q. 20. Was the deed made from Lucas to you? 

A. It was made from Lucas to my wife, Julia A. Banker. 

X Q. 21. Are you certain that you lengthened the connecting rod 
by welding a piece on it? 

A. Yes, sir; I took it to the shop and had it done myself. 

D. W. BANKER. 


Also Newton Lona, called as a witness in behalf of defendant; 
being duly sworn, deposes and says: 


By C. M. Peck, counsel for defendant: 


Q. 1. State your name, age, residence, and occupation. 
A. My name is Newton Long; age, 46 years; residence, Middle- 
town, Butler county, Ohio, and occupation, seller of agricultural 
implements. 
470 Q. 2. Where were you and what was vour occupation in 
the latter part of 1878 and the fore part of 1879? 
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A. I was at Middletown ; selling implements—selling implements 
for Kennel & Long. 

Q. 3. Did you ever sell a corn-planter to Mr. David Wilson 
Banker, a farmer near Poast Town, i in your county; and, if so, when? 

A. Yes, sir; in 1879—in the spring of 1879. 

Q. 4. Did you ever sell any other planter than this one at any 
other time to Mr. Banker ? 

A. No, sir. 

Q. 5. Please look at this Exhibit “ Wright Planter” and state if 
~ have ever seen it before and what you know about it. 

That looks like the planter I sol 1 to Mr. Banker. 

") 6. Can you say positively whether or not that is the planter? 

A. Yes sir; it 1s. 

Q. 7. How was the hand lever connected to the front frame at the 
time you sold that planter to Mr. Banker in the spring of 1879? 

A. Just as the one in the room, meaning the one I just looked 
at—the Exhibit “ Wright Planter.” 


Cross-examination by E. Boyp, counsel for complainant: 


X Q. 8. Was Mr. Frederick A. Kennel a member of the firm of 
Kennel & Long? 

A. Yes, sir. 

X Q. 9. Did Kennel & Long sell other Wright planters in the 
spring of 1879? 

A. No, sir; I think not. 

X Q. 10. Did they sell any other at any time; and, if so, when? 

A. Yes, sir; in 1878 they sold the Wright planter. 


471 X Q. 11. Then the exbibit is the only one they sold after 
1878? 
A. Yes, sir. 


X Q. 12. What enables you to state that you sold the Banker 
planter in the spring of 1879? 

A. It was the second year I worked for them. 

X Q. 13. Am I to understand that you are not the Mr. Long of 
the firm of Kennel & Long? 

A. I was not a member of the firm. 

X Q. 14. When did you first commence e working for Kennel & 
Long? 
. In the spring of 1878. 
Q. 15. How do you know it was the spring of 1878? 
Because my books show it. 
Q. 16. Have you your books here? 
No, sir. 
Q. 17. Have you any other reason? 
. My recollection is all. 
Q. 18. What enables you to recollect that year? 

A. I had been working in that business six years. 

X Q. 19. How does the fact that you had been working six years 
in the business aid you in arriving at 1878 as the time when you 
commenced for Kennel & Long? 


igaig 
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A. I worked two years for Kennel & Long, three for Wilson Long, 
one year for C. Aultman & Co., one for Kennel & Oxberger. 
X Q. 20. You mean that you have worked the years named since 
commencing for Kennel & Long? 
A. No, sir; I worked a part of a year for C. Aultman & Co. 
X Q. 21. Do you mean that you worked these years and a part of 
a vear since commencing with Kennel & Long? 
A. No, sir: I worked some before I commenced with Kennel & 
Long. 
X Q. 22. Well, then, what do you mean by these different terms 
of service, and which, if any of them, are since you com- 
472 menced with Kennel & Long? 
A. I worked for all the others since I commenced with 


Kennel & Long. 


Redirect examination by C. M. Peck, counsel for defendant: 


X Q. 23. Of whom did Kennel & Long get the corn-planter which 
you sold tu Mr. Banker? 


A. I couldn't say. 
| NEWTON LONG. 


Adjourned, at 6 p. m., to August 13th, 1884, 9 a. m., at the office 
of said Quincy Corwin, notary public and special examiner, in Day- 
ton, Ohio. 

Aveust 13, 1884—9 a. m. 

Taking of testimony resumed pursuant to adjournment. 

Present: Edward Boyd, counsel for complainant, and C. M. Peck, 
counsel for defendant. 


EpWARD BRENNEMAN, called as a witness for defendant, being 
duly sworn, deposes and says: 


Questions by C. M. Peck, counsel for defendant: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Edward Brenneman; age, 46 years; residence, 
Dayton, Ohio; occupation, that of manufacturer of agricultural im- 
plements, being one of the firm of D. E. McSherry & Co., of Dayton, 
Ohio. , 

Q. 2. If your firm made any double or two-horse corn-planters 
please state when they were made, about how many were made, and 

what they were called. 
473 A. We made some for Wright & Eckert—about 200 of 
them. They were called the Wright planter. We built 
them on contract for Wright & Eckert during the winter of 1876 
and the spring of 1877. 

Q. 3. Piease look at the corn-planter in the hall and state whether 
or not it is one of the planters manufactured by your firm in the 
winter of 1876-7 for Wright & Eckert as aforesaid. 
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A. To the best of my knowledge and belief, that is one of them. 

Q. 4. Please look at the directions on hopper cover of Exhibit 
“Wright’s Planter” and state whether your firm had such directions 
printed for the planters inquired about. 

A. Those are the directions, but whether we had them printed or 
Mr. Eckert furnished them I cannot say. 

Counsel for defendant offers the planter identified by the witness 
in ev idence, and has the same marked Exhibit “ McSherry Wright's 
Planter. 


EDWARD BRENNEMAN. 


Also SaAmuget S. Banker, called as a witness for defendant, being 
duly sworn, deposes und says: 


Questions by C. M. Peck, counsel for defendant: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Samuel L. Banker; age, 35 years; residence 
Butler Co., O., Madison township; occupation, farmer. 

QO 2. F lease look at corn- -planter, Exhibit “ Wright Planter,” and 
state if you have ever seen it before or what you know about it. 

A. Yes, sir; I think I have seen it. I used it for planting my 

corn; it belonged to my father. In the years 1879, 1880, 
474 1881, 1882, and 1883 I planted my crops with it. My father’s 
name is D. W. Banker. 

Q. 3. How are you enabled to fix the time as 1879 that you first 
used this planter ? 

A. I moved on the farm where I now live in the spring of 1879, 
and have planted all the corn on it since I moved there with the 
planter and never used one before. ‘This year | used another planter. 

Q. 4. In what month of the year 1879 did you first use this 
planter? 

A. May. 

Q. 5. Do you know of any changes having been made in that 
Wright planter after it was bought by your father: if so, what were 
those el: anges and when were they made? 

A. Yes, sir; we had the link connecting the lock lever with the 
runners lengthened and we had a staple made—a full staple instead 
of a half—that connects the link with the runners; we also had the 
runners laid. We had the link lengthened the first year we used 
the planter, and I cannot say positively what year the runners were 
laid, but it was after they were worn out. 

Q. 6. Why did you have the link lengthened ? 

A. Our ground was very dry and we wanted to plant our corn 
deep. 

Q. 7. Was the planter used for any of the spring’s planting of 
1879 after that link was lengthened ? 

A. Yes, sir. 

Q. 8. Is that lengthened link to which you refer now on the ma- 
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chine ? 
A. Yes, sir. 
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Q. 9. Describe how you operated the machine to regulate the depth 
in planting in 1879. 
A. We used it locked down to the complete depth, and in very 
hard places we used our feet on the foot rests. 
475 Q. 10. How would you get it down in order to lock it? 
A. By throwing our weight on the foot rests and starting the 
team and giving both drivers and droppers weights to the runners. 
Q. 11. In doing this wou!d you make any use of the hand lever? 


Objected to as improper in form, the witness having described the 
operation fully. 

A. Yes, sir; push it with my hand while pressing with my foot? 

Q. 12. Who owned the farm on which you moved in the spring of 
1879? 

A. My mother, Julia A. Banker. 

Q. 13. Of whom and when was this farm bought ? 

A. Of Joel Lucas, in the spring of 1879—in the latter part of Feb- 
ruary, I think. 

Q. 14. Can you produce the deed of this farm from Lucas to your 
mother? 

A. Yes, sir; here it is, sir. 

Q.,15. Is this the original deed of the farm or a copy ? 

A. I suppose it is original. 

Def’t’s counsel tendered said deed to plaintiff’s counsel and asks the 
officer to certify that the deed was executed on the 27th day of Feb- 
ruary, 1879, before L. D. Doty, notary public, whose notary’s seal 
appears on the same. 

Counsel for complainant objects to the competency of the certificate 
asked. 

Quincey Corwin, the said notary public and special examiner be- 
fore whom this testimony is being taken, hereby certifies that he has 
examined the said deed in the hands of the witness and finds that 
the same is dated Feb. 27, 1879, and that the certificate of L. D. Doty, 

notary public, before whom the same was acknowledged, bears 
476 date Feb. 27, 1879, and that the official seal of said notary 
appears thereon. 


QUINCY CORWIN, 
Notary Public. 


Q. 16. When did you move onto this farm ? 
A. About the 20th day of March, 1879. 


Cross-examination by Epwarp Boyp, counsel for complain- 
ant: 


X Q. 17. Who lived on the farm before you moved there ? 
A. Joel Lucas. ; 
X Q. 18. Where did you live before moving there ? 
A. At my father’s house, on the farm he now lives on, in the same 
township. 
X Q. 19. Did your father ever live on the farm you are on? 
A. No, sir. 
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X 20. In describing the changes made on the planter you said 
that you had the staple made a full staple instead of a half that con- 
nects the link with the runners ; does this half staple open on one 
side above the cross-pieces into which it was secured, so that the 
connection between it and the lever could be readily taken off? 

A. No, sir; it came down to the cross-pieces with the short arm 
of the staple, while the other arm went through and was secured by 
a nnt. 

X Q. 21. Why did you have the change made? 

A. Because we broke the staple and thought it would be stronger 
with two burrs on it. 

X Q. 22. When did this breakage occur? 

A. I can’t say positively whether it was the first or second year 

we used the planter. 
477 X Q. 23. Who repaired it? 
A. The Woods Brothers, blacksmiths of Poast Town. 

X Q. 24. Was the bar lengthened at the same time? 

A. I think not. 

X Q. 25. Have you sucha recollection of it as to enable you to 
speak positively ? 

A. Yes, sir; I have; it was not; it might have been made the 
samme year but not the same day. 

X Q. 26. What enables you to arrive at this conclusion ? 

A. The link was lengthened shortly after we began using the 
planter, and I distinctly remember using the planter with the staple 
weakened (light or twisted) after the link was lengthened. 

X Q. 27. How much was the link lengthened ? 

A. I don’t know that exactly ; [ could show you on the link ; prob- 
ably an inch and one-half. 

X Q. 28. Have you described all the changes which were made 
in the planter? 

A. I think so; on the planter proper; we made some little changes 
on the marker. 

X Q. 29. Did you at any time get any repairs from the shop or 
dealers ? 

A. Yes, sir. 

X Q. 30. What did you get ? 

A. A seat for the dropper; I will look at the planter before an- 
swering—that is correct; the casting for the dropping hand lever to 
engage in was broken. 

X Q. 31. From whom did you get this ? 

A. I can’t say positively who were in the firm at that time ; I think 
the firm name was Kennel & Long, of Madison City, Madison town- 
ship, Butler Co., O., the C. H. D. R. R. station for Middletown. 

X Q. 32. When? 

A. I can’t say positively as to that either. 
478 X Q. 33. Did you get any other repairs ? 
A. I think not; not that | remember of. 


SAMUEL L. BANKER, 
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Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


Toe FarmMeErS’ Frrenp MAn’r’aG Co. 
vs. 


THe CHALLENGE CoRN-PLANTER Co. 


Testimony taken on the part of the defendant in the above cause 
before J. Guilford White, notary public, Clarke county, Ohio, at 
Springfield, Ohio, on the 14th day of August, 1884. 


Present: Edward Boyd Esq., for complainant, and Edward Tag- 
gart and C. M. Peck, Esqrs.; for defendant. 


WILLIAM SHAFER, a witness produced on the part of defendant, 
being duly sworn, says: 


Q. 1. State your name, age, residence, and occupation. 

A. William Shafer; age, 25 years; I reside in Fayette county, 
Ohio; my occupation is ‘working on a farm. 

Q. 2. What were you doing in 1879? 

A. I was working for Robert V incent,in Marion township, Fayette 
county, Ohio. 

Q. 3. How long did you work for Mr. Vincent? 

A. From March 3d to December Ist, 1879 
479 Q. 4. Have you ever worked for Mr. Vincent since then ? 
A. No, sir. 

Q. 5. How are you enabled to fix 1879 asthe time that you worked 
for Mr. Vincent? 

A. By my book account that I kept with him. 

Answer objected to as incompetent. 

Q. 6. Have you any other means of fixing the time besides .your 
book account ? 

A. Yes, sir; [ have a son that was born in 1880, the next year 
after I left Robert Vincent. 

Q. 7. Have you your book account with you? If so, please pro- 
duce it. 

A. Yes,sir; here it is. (Witness produces book account.) 


Sa Maar 


Defendant’s counsel offers said book in evidence as “ Exbibit 
Shafer-Vincent Account.” 
Objection repeated. 


Q. 8. During the time you worked for Mr. Vincent did you use 
a corn-planter for planting corn ? 


opera 
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Objected to for want of notice in the answer. 

A. Yes, sir. 

Q. 9. Please look at “Exhibit Improved Buckeye Machine” and 
state where, if ever, you saw a machine with hand and foot levers 
| constructed and arranged as in this exhibit. 
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A. Well, I saw one and used it at Robert Vincent’s in 1879. __ 
Q. 10. What time in 1879, and to whom did this planter belong? 
A. We used it in the month of May, and it belonged to Robert 
Vincent. 
Q. 11. What use did you make of the hand and foot levers in that 
machine—that is, how did you use them, and for what purpose ? 
A. Well, in turning around at the end we used them to raise the 
runners, and then we lowered them when we got turned around and 
put them in the ground. 
480 Q. 12. How did you put them into the ground ? 
A. By taking hold of the hand lever and pushing it for- 
ward. 
Q. 13. In pushing the hand lever forward did you ever use any 
other force than your hand; if so, what did you do? 
A. I put my foot against it and pressed it forward. 
Q. 14. Did you do this while you had hold of the hand lever? 
A. Not always; in driving along, when I came to hard places in 
the ground, I just put my foot against it and pressed it forward. 
Q. 15. Did you sometimes press it with your foot while you had 
hold of it? 
A. Yes, sir. 
Q. 16. Can you state about how many acres you planted with this 
planter in the spring of 1879? 
A. Something near 90 acres. 
Q. 17. Did Mr. Vincent have any other corn-planter while you 
were there? 
A. No, sir. 


Cross-examination by Mr. Boyp: 


X Q. 1. Did Mr. Vincent keep a store ? 

A. No, sir; there may be some accounts in there, in that book ac- 
count of mine with Vincent, which does not concern our dealings. 

X Q. 2. Where did you work in 1880? 

A. I worked for the widow Lloyd. 

X Q. 3. When did you commence and how long did you work 
for her and where did she live? 

A. I commenced working for her in December, 1879; I worked 
for her until December, 1880. She lived in Marion township, Fay- 

ette Co., Ohio, and I worked for her there. 
481 X Q. 4. How close is her place to Mr. Vincent’s ? 
A. It is an adjoining farm. 

X Q. 5. During that year were you sometimes on Mr. Vincent’s 
farm ? 

A. No, sir. 

X Q. 6. You were never at Vincent's after leaving him? 

A. O, I probably passed through the farm; I never labored for 
him. 

X Q. 7. Do you mean that you may have passed through the farm 
while working for Mrs. Loyd ? 

A. Yes, sir; if the Vincent farm is what you want to know. 
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X Q. 8. Did a part of the Vincent corn land adjoin the Lloyd 


farm ? 

A. Yes, sir. 

X Q. 9. Where did you work in 1878? 

A. For Jonathan Chaffin. 

X Q. 10. Where is his place on which you worked ? 

A. In Marion township, Fayette county, Ohio. 

X Q. 11. How near to Vincent’s? 

A. I suppose it was about a mile and a half, as near as I can get 
at it. 

X Q. 12. Were you familiar with the Vincent farm during that 
year? 

A. Why, I knew where it. was and who lived on it, and knew 
him ; that was all. 

X Q. 18. About how many acres of corn did he raise that year? 

A. What year ? 

X Q. 14. 1878. 

A. I don’t know how much corn. 

X Q. 15. I didn’t’ask you how much corn, but about how many 
acres ? 

A. I don’t knew how many acres. 

X Q. 16. Did you see his corn field or fields that year ? 

A. I have passed along the road by them. 
482 X Q. 17. Can’t you estimate about how many acres ? 
A. I never took no particular notice. I don’t know that I 

can. 

X Q. 18. About how many acres of corn did he raise in 1880? 

A. I don’t know. 

X Q. 19. Can you state whether it was more or less than he planted 
in 1879? 

A. I cannot. 

X Q. 20. Did you see the planting of any of Vincent’s corn in 
1878? 

A. No, sir; I did not. 

X Q. 21. Did you see a corn-planter on Vincent’s place in 1878 ? 

A. No, sir; I did not. 

X Q. 22. Who besides yourself worked on Vincent’s place in 1879 
while you were there? 

A. A man,by the name of Joseph Cogan. 

X Q. 23. Where is Cogan, if you know? 

A. I do not know where he is at. 

X Q. 24. You are certain that no one else worked there during 
that year except Cogan ? 

A. Not while I was there. 

X Q. 25. Did you know John Nelson ? 

A. Yes, sir. 

X Q. 26. Did he work there ? 

A. Not when I did. 

X Q. 27. Did he at any time that you know of? 

A. I believe he worked there the next year after I was there. 
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X Q. 28. Did you see him operating the planter during that next 
year? 

A. No, sir; I did not. 

X Q. 29. Did you see anybody operating it during that next year? 

A. Yes, sir. 

X Q. 30. Did any one assist you in operating the planter while 
you were using it? 

A. Yes, sir. 

X Q. 31. Who was it and what did they do? 

A. Joseph Cogan helped me; he dropped. 
483 X Q. 32. Was there a drill attachment on the planter when 
you operated it? 

A. Yes, sir; there was a drill attachment for it, but then there 

was a part of it taken off while I used it. 


Recess. 


X Q. 33. Did Mr. Vincent have the planter when you went to work 


for him ? 

A. Yes, sir. 

X Q. 34. Did he get any extras or repairs for the planter while 
you were there? 

A. Yes, sir. 

X Q. 35. What did he get? 

A. He got some repairs about his drill attachment. 

X Q. 36. Did he have the drill attachment changed ? 

A. I don’t know what he had done. 

X Q. 37. Where did he have it done? 

A. At Xenia. 

X Q. 38. Was the planter sent to Xenia to have it done? 

A. Yes, sir. 

X Q. 39. Was this after the spring’s planting for the year that you 
used it? 

A. No, sir. 

X Q. 40. Was it during the planting season? 

A. No, sir; it was before. 

X Q. 41. How long after you went there was it sent to Xenia ? 

A. Immediately afterwards. 

X Q. 42. What enables you to remember that it was immediately 
afterwards ? 3 

A. Why, because I helped to take it there, to take it to the depot, 
to send it on the cars. 

X Q. 43. What depot did you take it to? 

A. The New Holland depot. 

X Q. 44. What do you mean by immediately—how many days or 
weeks ? : 

A. Why, two or three days or such a matter. I don’t just 
484 remember the number of days, but it was a short time after 
I went to work. 
X Q. 45. Where did you first see it after its return? 
A. On the Vincent farm. 
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X Q. 46. Did you help to bring it from the depot? 

A. No, sir. 

X Q. 47. Do you know who did bring it? 

A. Robert Vincent brought it. 

X Q. 48. From which depot did he bring it? 

A. From the New Holland depot. : 

X Q. 49. Was any change made in ‘it while away, that you re- 
member ? 

A. Yes, sir. 

X Q. 50. What were they? 

A. There was a hand-lever attachment put on it. There was 
some little work about the drill, but I disremember what it was. 

X Q. 51. Can you not remember what change was made in the 
drill attachment? 

A. No, sir; | cannot. 

X Q. 52. Do you remember that the drill attachment before it 
was sent to Xenia was driven by an arrangement of shafts and 
gearing ? 

A. No, sir; I do not. | 

X Q. 53. Do you remember how it was driven after the return of 
the planter from Xenia? 

A. It was driven by some kind of a chain. 

X Q. 54. It was not driven by a chain, was it, when you first 
saw it? 

A. I do not know. 

X Q. 55. How long was the planter away ? 

A. A few days; I don’t remember just the number of days ex- 

actly. 
485 X Q. 56. Do you remember of any other extras or repairs 
having been obtained ? 

A. No, sir; I do not. 

X Q. 57. Do you know of the planter having been sent to Xenia 
at any other time? 

A. No, sir; I do not. 

X Q. 58. Did Mrs. Lloyd have a planter ? 

A. No, sir: 

X Q. 59. Did Mr. Chaffin have a planter ? 

A. No, sir; he did not. 

X Q. 60. Is this Vincent planter the first one that you ever oper- 
ated ? 

A. Yes, sir. 

X Q. 61. If the hand lever was not on it when it was sent to 
Xenia, what did it have instead ? 

A. Why, a concern that you pat your foot on. 

X Q. 62. What kind of a concern ? 

A. I disremember how it was fixed; it was something that you 
put your foot on ; I know what it was for. 

A Q. 63. Did you ascertain this by using it with your feet ? 

A. I did by examining it. 

X Q. 64. Didn’t vou use it with that foot concern on ? 

A. I never used the foot concern when I planted with it. 
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X Q. 65. Was the foot concern on when you planted with it ? 

A. Yes, sir; there was a concern. 

X Q. 66; Did anybody come to Vincent’s from Xenia to fix any- 
thing about the planter while you were there? 

A. Yes, sir. 

X Q. 67. Who was it. 

A. I think it was Mr. Collier of the Shawnee Agricultural Com- 
pany—Mr. Samuel R. Collier. 

X Q. 68. Can you state when that was, or about the season, and 

what he did? 
486 A. It was on or about the middle of May; he fixed some- 
thing about the drill attachment; [ don’t know what-it was. 

X Q. 69. Who all have you talked to recently about this affair? 

A. I haven’t talked to any one, excepting Mr. Scofield, Mr. Vin- 
cent, and the attorneys. 

Q. 70. Who spoke to you about it first ? 

A. Robert Vincent. 

Q. —. Did he at that time tell you that he had testified ? 

A. Yes, sir. 

Q. 72. Did he tell you the substance of what he had testified to? 

A. No, sir; he did not. 

Q. 73. Was your recollection of the matter then as clear as it is 
now ? 

A. I knew just what I know now then. Of course, it was as clear 
then as it is now, though I hadn’t studied over it any. 

Q. 74. Referring again to the visit of Mr. Collier and his doing 
something to the drill attachment, please reflect and see if you can- 
not recollect that after that time a new drill attachment was put on. 

A. No, sir; I do not recollect of any new one. 

Q. 75. I understood you to say that« luring your use of the planter 
you used it for dropping in hills; am I correct ? 

A. Yes, sir; I used it for that. 

Q. 76. Was that the only way you used it? 

A. It is, myself; the only way I used it on the place was for 
dropping. 

X Q. 77. Did you plant all the corn that season ? 

A. No, sir; [ did not. 

X Q. 78. How much did you plant? 

A. I do not know just how much I planted. 

X Q. 79. About how many acres? 

A. I suppose about 40 acres. 
487 X Q. 80. Was your portion of it during the first part of the 
season ? 

A. I wouldn’t know how to answer that. Some days we planted 
by drop and some days we drilled—that is, some days we dropped 
and I drove and some days Mr. Vincent drove and drilled. 


(No ques. 81.) 


X Q. 82. In changing from drilling to dropping was it necessary 
to do anything more than to throw the gearing out of gear ? 
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A. Mr. Vincent always did the changing ; I think by taking the 
chain off is the best I can remember. 

X Q. 83. Was there a slide feed on this planter? 

A. No, sir; there was not. 

X Q. 84. Was the corn dropped by a rotary plate? 

A. Yes, sir. 

X Q. 85. Did you ever examine the plates ? 

A. No, sir; I never did particularly. 

X Q. 86. Did you examine the plates before taking the planter to 
the depot ? 

A. No, sir; I did not. 


Re-examined by Mr. Peck: 


R. E. Q. 1. When you were asked in your direct examination 
about how many acres you had planted in the spring of 1879, to 
which you answered about ninety, did you mean that you individ- 
ually had planted about ninety acres ? 


Objected to as not re-examination and improper in form. 


A. No, sir; I said that we planted about ninety acres on the Vin- 
cent farm ; I didn’t say that I individually planted ninety acres; I 
didn’t mean that. 
488 R. E. Q. 2. When you used the hand lever by pressing it 
with the foot alone what, if anything else, did you do? 


Objected to as not proper re-examination. 


A. I always fastened the spring down with astring tied around it. 

R. E. Q. 3. What do you mean by the spring ? 

A. I mean to fasten a string around the little thumb hold, as we 
would call it. (I don’t know the name properly). 


Recross-examination : 


R. C, E. Q. 1. During the dinner recess did you talk with any 
person about. your answer, and how you had fastened the lock latch 
when using your foot? 

A. I wasn’t with any one to talk with about it. 

R. C. E. Q. 2. Didn’t you walk down the street with Mr. Schofield ? 

A. No. sir; I did not. 

R. C. E. Q. 3. Weren’t you in the Arcade with Mr. Schofield dur- 
ing the recess ? 

A. I was. 

Boe C. E. Q. 4. Who did you come from the Arcade to the room: 

with ? 

A. I came here with one of the attorneys part of the way, and 
part of the way by myself. 

R. C. E. Q. 5. I now repeat my question: Did you talk with any 
person about this matter during the dinner recess ? 

A. About which matter do you want to know ? 
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R. C. E. Q. 6. I mean the matter enquired about in my first re- 
cross-interrogatory, which the examiner will read. 
A. I talked with no one; only was asked the question how I fast- 


ened it down. 
WM. SHAFER. 


489 Also Austin C. Evans, of lawful age, being first duly sworn, 
deposes as follows, the interrogatories being propounded by 
Epwarp TaaGart, Esq: : 


Q. 1. State your name, age, residence, and occupation. 

A. Austin C. Evans is my name. I[ am 33 years of age. I reside 
in Springfield, O.; is and am a manufacturer of agricultural imple- 
ments, consisting of corn- -planters and harrows.: 

Q. 2. What was your occupation in 1878, and where, and what 
was the style of your firm? 

A. I was a manufacturer of agricultural implements. The style 
of the firm was the Evans Manufacturing Company. My place of 
business was in Springfield, Ohio. 

Q. 3. Who composed the firm ? 

A. A. C. Evans, J. M. Evans, and Alva Evans. 

Q. 4. When and where, if ever, did you first see a.corn-planter 
provided with a combined hand and foot lever? 


Objection.—Objected to as immaterial. 


A. In the year 1877, on the farm of Thompson Warder, I saw the 
first corn-planter with a combined hand and foot treadle, manufact- 
ured by Beadle & Kelley, Troy, O. 

Q.5. When and where did you first see the next corn-planter 
with a combined hand and foot treadle, if ever? State fully. 


Objection.—Objection repeated. 


A. The next corn-planter that I saw with a combined hand and 
foot treadle was one made by myself for the spring planting of 
1878; it was manufactured in the shop of the Evans Manufacturing 

Company, Springfield, Ohio. 
490 Q. 6. Can you produce the corn-planter w hich you say was 
manufactured in your shop in Springfield, O., for the planting 
of 1878; or can you produce a planter similarly constructed ? 
A. I cannot produce the original planter, but I can produce one 
similarly constructed. 
Q. 7. Please produce such corn-planter that it may be offered as 
an exhibit in this suit. 


Objected to as irrelevant. 


A. Exhibit produced and offered in evidence, marked “ Defend- 
ant’s Exhibit the Evans Corn Drill and Planter.” 

Q. 8. What enables you to fix the date of making the corn-planter 
similar to “ Defendant’s Exhibit the Evans Corn Drill and Planter,” 
which you say you made for the spring planting of 1878 ? 

A. My memory and dates that I have. 
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Q. You may state fully in what manner such corn-planter was 
constructed; who assisted in its construction, if any one; and the 
circumstances attending it. 

A. The corn-planter was constructed with a foot treadle and a 
hand lever, so that they could be used together or independently. 
The parts were made under my instructions, except the patterns, 
which I made myself; my brother, L. C. Evans, did the machine 
work; my father, J. M. Evans, did the casting; James Nelson the 
blacksmith work, and it was put together under my instructions. 

Q. 10. About what time of the year was it that you finished the 
planter which you say you made in 1878, similar to “ Exhibit the 
Evans Corn Drill and Planter? 

A. It was for the spring planting of 1878; made and finished some 

time in the spring of that year. 


491 Q. 11. State whether or not the planter which you made 
in the spring of 1878 was ever put into practical use, to your 
knowledge. 
A. It was. 


Q. 12. When and where? 

A. Thomas Haley, a farmer who resides close to this place, came 
after a planter to plant his corn with, and I[ let him have the one 
with the combined hand and foot treadle on. It was used on his 
farm for the spring planting of 1878. 


Objected to as irrelevant and for want of notice in the answer. 


Q. 13. How do you know it was used on his farm forthe planting 
in the spring of 1878? 

A. I know it from dates that I have, and that I made twenty-five 
machines similar to it the same year. 

Q. 14. How much planting was done by Mr. Haley in the spring 
of 1878 with the planter referred to? ; 

A. I cannot say. I went out to see the machine in operation in 
the fields and saw it at work for quitea little time. It seemed to be 
doing very good work and I came away. 

Q. 15. What became of that machine ? 

A. That machine was brought back to our factory and was placed 
upon some hangers suspended from the ceiling on the first floor 
and was kept there until our factory burned down, in the spring of 
1882. It was destroyed by fire, except one piece which was saved 
and is now on the planter referred to as “ Exhibit the Evans Corn 
Drill and Planter,” 

Q. 16. Will you explain how you are able to remember that the 
planter, “ Defendant’s Exhibit the Evans Corn Drill and Planter,” 
is constructed in accordance withthe planter which was used on Mr. 

Thomas Haley’s farm for the spring planting of 1878? 
492 A. | remember it for the reason that the work was all done 
under my instructions, except the patterns, which I made 
myself; and I also remember the latch which is on the Exhibit 
Planter as being on the original planter, or, in other words, you might 
say the lock for locking the hand lever and foot treadle together. 
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Q.17. How does Exhibit “ The Evans Corn Drill and Planter ” 
differ from the 25 corn-planters made by the Evans Manufacturing 
Co. for the spring planting of 1878? 

A. There is no difference; it is one of those 25 and identically 
the same, except the others did not have a hand lever on. 

Q. 18. Will you point out the changes which you made and the 
new parts which you applied in adopting the hand lever to the 
planter used on Mr. Haley’s farm for the spring planting of 1878? 

A. I will; the slot of the foot treadle was lengthened out in front 
so as to give proper room for the latch connecting the hand lever to 
work up and down. The foot lever belonged on the old machine; 
the piece to lengthen out the slot was made new; the latch was also 
made new—that is, it was made at a different time from the con- 
struction of the machine; the rock arm and the hand lever were 
also made new, and the ratchet for locking the hand lever. 

Q. 19. How was it with the part that attaches the hand lever and 
ratchet to the bar that supports the front part of the seat ? 

A. That was made new also. 

Q. 20. What enables you to remember that the latch which attaches 

the hand lever to the foot lever is the same: latch that you 
493 used on the machine made in 1878? 
A. I remember it because it was made under my instruc- 
tions. 

Q. 21. Why, after the use of the planter for the spring planting 
of 1878, did you put it away instead of selling it? 

A. For the reason that we continued right on the next season 
building planters with hand levers on; we put this one away for 
reference, as it was the first one. 

(. 22. After the fire what was done with or what became of the 
irons which formed a part of the machine which was used for the 
spring planting on Mr. Haley’s farm in 1878? 

A. I cannot say ; I suppose they were put in the scrap pile with 
other iron that was taken out of the wreck, and the cast-iron part 
was melted over, and the wrought-iron part, except the one piece, 
was probably sold with other rough serap and borings that we gather 
in cleaning up each year. 

Q. 23. Can you produce one of the planters with a hand lever 
which your company made and put on the market {for the spring 
planting of 1879? 

A. Yes, sir; I can. This is one of them. 


Defendant introduces the planter referred to by the witness and 
has it marked Defendant’s Exhibit Evans Planter. 


Q. 24. When were the planters similar to the “ Exhibit Evans 
Planter ” first used and made? | 

A. They mere made and tried in the fall and summer of 1878, 
but were first put into practical use in the spring of 1879. 


August 14th, 1884.—At 5 o'clock p. m. adjourned until to-morrow 
morning at 9 o’clock a. m. 
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August 15th 1884.—At 9 o’clock a. m. the taking of this deposition 
was resumed. 


494 Cross-examination by Mr. Boyp: 


X Q. 25. How long did you continue to manufacture planters like 
“ Exhibit Evans Planter?” 

A. We continued to manufacture them two years—that is, the 
season of 1879 and 1880. 

X Q. 26. If you manufactured after that what change did you 
make? 

A. We manufactured after that. We made a general change in 
the construction of the whole machine. 

X Q. 27. Describe the change that you made in the lever or levers 
for elevating the front frame. 

A. We made no change in the hand lever particularly. We made 
a change in the foot treadle and in the mode of connecting it to the 
hand lever. 

X Q. 28. By this change the foot treadle was connected with the 
hand lever so as to operate it in conjunction, was it not? 7 

A. It was for forcing the runners into the ground, but not for 
raising them out. 

X Q. 29. For what seasons did you construct the planters in this 
way? | 

A. For the seasons of 1881, 1882, and 1884. 

X G. 30. Did you make another change in the levers? 

A. We did. 

X Q. 31. Describe it, please. 

A. We located the hand lever on the side of the planter, between 
two ratchets—a stationary and movable one. The movable ratchet 
was located on the bar or arm and connected to the foot treadle. 
There were no pieces on the foot treadle for the driver’s feet, but 
there was a separate piece which passed up through a slot on the 
front end of the treadle which bal the foot pieces, and foot pieces 

on the rear end of the treadle for elevating the runner frame. 
495 X Q. 32. Look at “letters patent No. 217,083,” dated July 

Ist, 1879, and state whether you are the patentee of that in- 
vention. 

A. I am the patentee. 7 

X Q. 33. In answer thirteen you say you made twenty-five ma- 
chines similar to “Exhibit the Evans Corn Drill and Planter.” 
What was done with those twenty-five machines ? 

A. They were sold to farmers and dealers in agricultural imple- 
ments. 

X Q. 34. Did you sell one of them to Thomas Haley ? 

A. I did not. 

X Q. 35. Did he get one of them ? 

A. He did; he borrowed one to plant his corn. 

X Q. 36. Did he have any other corn-planter or drill at that time? 
A. I think he had a Xenia planter at that time. 
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X Q. 37. Please give the names and addresses of as many of the 
parties who bought any of these 25 machines as you can. 


(Objected to as irrelevant for the reason that it is only claimed 
that the planter which Mr. Haley got and used contained the com- 
bined hand and foot levers, the remaining 24 having the foot lever 
without the hand lever.) 

Counsel for the complainant objects to the statement just made as 
inconsistent with the sworn statement of the witaess and evidently 
intended to suggest the answer. 


A. I cannot remember the names of but one or two farmers who 
bought the machines as all of our books were destroyed by the fire. 
_ One of the farmers’ names was Adolphus Smith, who lives near Enon, 

Ohio. ‘That is all I can recollect now. 
496 X Q. 38. Can you remember the names of any of the 
dealers ? 

A. I cannot now. 

X Q. 39. Are you certain that these 25 machines were similar to 
the “ Exhibit the Evans Corn Drill and Planter?” 

A. lam. 

X Q. 40. How recently, if at all, have you seen any of these 25 
machines since selling them ? 

A. I seen one about two weeks ago in the hands of a farmer who 
had bought it second-hand. 

X Q. 41. What is the name of that farmer, and where does he 
live ? 

A. His name is Edward Ogden ; he lives about three miles north- 
east of Springfield. | 

X Q. 42. Did it have the hand lever on when you saw it—I mean 
the hand lever for elevating the runners? 

A. It did not. 

X Q. 43. Had it been taken off or was it broken ? 

A. It had never had it on. 

X Q. 44. Now, how do you answer the question as to the balance 
of the 25 machines similar to the “ Exhibit the Evans Corn Drill 
and Planter,” as to their having hand levers for elevating the front 
frame ? 

A. The balance of the 25 machines were all constructed similar 
to the one that I saw at Mr. Ogden’s except one machine, which 
had on a hand lever. 

X Q. 45. Was that one the one that Mr. Haley borrowed ? 

A. It was. 

X Q. 46. Did you sell all of the 24 machines for the same spring’s 
planting ? 

A. I do not remember. 

X Q. 47. Did you sell some of them for the spring planting of 
1878? 

A. We did. 
497 X Q. 48. And the balance were for sale, were they not ? 
A. They were. 
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X Q. 49. Did you have some of them on hand at the time Mr. 
Haley borrowed the planter ? 

A. I cannot remember. 

X Q. 50. Did you go with the planter to Haley’s farm ? 

A. I think not. 

X Q. 51. Did you go more than once? 

A. I cannot remem ber. 

X (). 52. Did anybody go with you ? 

A. They did not. 

X Q. 53. When was the planter brought back ? 

A. Some time after they were through planting their corn. 

X Q. 54. Was the whole planter suspended to the ceiling or only 
portions of it? 

A. I think the entire planter was put on the hanging shelf. 

X Q. 55. Can you not be positive about that? 

A. I cannot be positive about it. 

X Q. 56. The Exhibit “The Evans Corn Drill and Planter” has 
been constructed specially to illustrate the original, which was de- 
stroyed, has it not? 

A. It has, except one part. 

X Q. 57. When? 

A. Within the past two weeks. 

X Q. 58. Where and when did you find the latch which now con- 
nects the hand lever and the foot treadle on the exhibit ? 

A. My brother, Lewis Evans, found the latch. It was with some 
other old scrap that came out of the fire. 

X Q. 59. Is the seat standard on the exhibit in all respects simi- 
lar to the one that was on the destroyed planter ? 

A. It is. 

X Q. 60. Explain the object of the upper end of the slot in the 

front leg of the standard. 
498 A. There was a small rod connecting the front end of the 
foot treadle that worked up and down in the slot, and the 
offset in the top of the slot was for the purpose of letting the upper 
end of the rod fall over into the slot to hold the runners out of the 
ground ? 

X Q. 61. The arm and painted part of the hand lever on the 
“Exhibit the Evans Corn Drill and Planter” is similar to the same 
parts on the Exhibit Evans Planter, is it not, with the exception 
that the hub on the latter has been cut off? 

A. It is made off the same pattern. 

X Q. 62. Prior to Mr. Haley’s borrowing the planter, had you 
tested it in the fields? 

A. I think not. 


Re-examination by Mr. Peck: 


Q. 63. I think you stated that the Exhibit the Evans Corn Drill 
and Planter was constructed some two weeks ago; what did you 
mean by that? And, in this connection, state just what you did to 
construct it. 
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A. I meant the hand lever was constructed within the last two 
weeks; the main part of the planter was one of the twenty-five con- 
structed in 1878. In constructing the hand-lever arrangement we 
used the rock arm off of the 79 machine to represent the one we 
had made in 1878. Wealso made the ratchet and the box the rock 
arm is journaled in. The piece of wrought iron in the end of the 
rock and the loop in the end of the foot treadle were the parts that 
were changed and made to represent the hand lever on the Exhibit 
the Evans Corn Drill and Planter. 

Q. 64. Where did you get the main part of the machine to 
499 which you have applied the hand lever and its connections, 
as you have stated ? 

A. We got the machine from a farmer who brought it in to trade 
for another machine. I cannot give his name without referring to 
our books. 

Q. 65. When you were asked if the whole machine was hung up 
in your shop after its use by Mr. Haley did you mean that its parts 
were all together in working order or that its parts were discon- 
nected and hung up? 

A. I meant that the machine was disconnected and hung up— 
taken apart. 

Q. 66. In answer to cross-question 25, where you say that you 
manufactured planters like the Exhibit Evans Planter — the sea- 
sons of 1879 and 1880, do you mean they were made for those sea- 
sons? 

A. Yes, sir. 

The witness says: I wish to make a correction in regard to my 
statement as to Exhibit Evans Planter. We made them three sea- 
sons in the place of two seasons. We made them for the spring 
planting of ’79, the spring planting of ’80 and of ’81, and the ma- 
chine that had the hand lever combined with the foot treadle was 
only made three seasons in place of four seasons; only a few ma- 
chines were made off of the last pattern, and they for the spring 


planting of 1884. 
AUSTIN C. EVANS. 


Also JoNATHAN M. Evans, being first duly sworn, deposes as fol- 
lows, the interrogatories being propounded by Mr. Peck: 


Q. 1. State vour name, age, residence, and occupation. 

A. My name is Jonathan M. Evans; my age is sixty-six; 
500 _—srresidence, Springfield, O.; my occupation is manufacturer of 
corn-planters and harrows. 

Q. 2. What were you doing, and where, in 1878? 

A. I was in the same business and in the same place that I am in 
now—lI mean Springfield, O.; not in the same shop, however. 

Q. 3. IL eall your attention to “ Defendant’s Exhibit the Evans 
Corn Drill and Planter,” and ask when you first saw a corn-planter 
provided with a hand and foot lever similar to said exhibit. 

A. Some time in the spring of 1878; I can’t give the exact date. 

Q. 4. Where? 
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A. In the shop of the Evans Manufacturing Co. 

Q. 5. While you can’t give the exact date when you saw this 
planter, are you sure it was in the spring of 1878 ; if so, what enables 
you to fix that time? 

A. While I fix that time from memory more than anything else, 
the way I know that was the time is, ] came here and found tha 
shop nearly completed in the year 1876—the Centennial year; w 
started the shop about the Ist of October in that year; we manu- 
factured that year a number of corn drills and harrows, and six of 
the machines similar to that one (referring to the “ Exhibit the 
Evans Corn Drill and Planter”), with the exception of the hand 
lever and attachments to it. All this work I speak of was for the 
spring of 1877. The next year we got out twenty-five similar to the 
“Exhibit the Evans Corn Drill and Planter,” with the exception of 
one; that one was similar to this. I think I made a mistake in 
saying the twenty-five machines | mentioned were similar to the 

ones we manufactured the year before. I know I madea 
501 misinke now. Now, I will have to except that one that I 
mentioned before. 

Q. 6. How did these 25 machines that you speak of compare with 
the six that you made the year before? 

A. They were essentially the same with the one exception men- 
tioned. 

Q. 7. What was that ? 

A. That one had the lever and its attachments on it. 

Q. 8. What lever? 

A. The hand lever. 

Q. 9. Do you know what became of that planter that had the hand 
and foot lever like the “ Exhibit the Evans Corn Drill and Planter ”’ 
after it was made? 

A. It was taken away from the shop. 

Q. 10. Do you know where ? 

A. I didn’t see it any place else. 

Q. 11. Did you see it any time after it was taken away from the 
shop? 

A. I did. 

@. 12. When and where? 

A. In the first place, I saw it in our shipping room ; after that on 
a hanging shelf. Well, | saw it some time after it went away; I 
couldn’t give the length of time; it was six years ago. 

Q. 13. Did you personally have anything to do with the construc- 
tion of this planter in 1878; if so, state what it was that you did. 

A. All that [ remember doing was casting the rock arm, the box 
and ratchet. 

Q. 14. What Did you cast them from ? 

A. From wooden patterns. 

Q. 15. Where did you get those patterns ? 

A. Austin C. Evans made them and gave them to me. 

Q. 16. How does this exhibit, “The Evans Corn Drill and 
502 Planter,” compare with that planter made in 1878, as to its 
construction and arrangement of its parts ? : 
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(Objected to as immaterial and irrelevant.) 


A. It is substantially the same. 
Q. 17. Do you know what finally became of that planter? 
A. The shop that it was in burned and it with it. 


(The whole deposition objected to as irrelevant.) 


Cross-examination by Mr. Boyp: 


= a X Q. 18. Are you the father of the last witness, Mr. A. C. Evans? 
A. Yes, sir. 
X Q. 19. Were you present yesterday and to-day during the taking 
of his deposition ? t 
A. I was. i 
X Q. 20. Is he now present ? i 
A. He is, just now. 
X Q. 21. Where did you come from in 1876? H 
A. Delphos, O. | 
X Q. 22. What was done with the six’ planters your firm made \ 
for 1877? i 
A. They all went away from the shop. I don’t know anything 
about them after that. I had nothing to do with selling anything. 
X Q. 23. Were these the first two-lorse planters your company ; 
made? 
A. They were the first. | 
X Q. 24. Have you made two-horse corn-planters every year | 
t= since? 
A. Yes. : 
X Q. 25. How many did you make for 1879? 
A. As near as I can remember, we made about two hundred. 
X Q. 26. What enables you to remember the exact number which 
were made for 1878? 
A. Well, the only reason that I remember that is it was a new 
thing for us and there were but few of them. 
503 X Q. 27. Were these few all sold for the spring of 1878 ? 
A. I had nothing to do with selling and, from personal 
knowledge, I don’t know anything about it. 
XQ. 28. Were they all taken away from the shop that spring ? 
A. I think they was, with the exception of the one with the hand 
lever on it. 
'X Q. 29. In what season of the year were these planters made? 
A. I can’t say when they were commenced, but I think most of 
the work was done through the winter. 
X-Q. 30. On all of them ? 

‘ A. As far as the simple machine was concerned. The lever was 
put on one of them after they were all finished, I think. I couldn’t 
give the exact time. 

X Q. 31. Had all the machines except one been taken from the 
shop at the time the lever was put on? 

A. I do not remember. 

X Q. 32. Did you see the planter with the lever on when it was 
being taken from the shop? 
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A. I believe I did. 

X Q. 33. Who took it? 

A. I don’t remember who took it. 

X Q. 34. What makes you believe you saw it taken away? 

A. It isin my mind that way. 

X Q. 35. In addition to hearing your son testify about this matter, 
you have talked it over with him, have you not? , 

A. I have talked it over some with him; not much. He asked 
me a few questions and I answered him. 

X Q. 36. Have you ever made any more planters like the one 
that was destroyed in the fire? 

A. No; not exactly like it. 
504 X Q. 37. What enables you to say that that one was made 
in 1878? 

A. One thing that enables me is that we commenced building the 
Exhibit Evans Planter in 1878 and finished in 1879. 

X Q. 38. Might not the single planter that was destroyed have 
been made after you made Exhibit Evans Planter ? 

A. I know they made none of this kind of a planter (pointing to 
Exhibit the Evans Corn Drill and Planter) after they commenced 
them (pointing to Exhibit Evans Planter). 

X Q. 39. You mean, do you not, that they didn’t make any more 
planters like the 24 after they commenced to make them like Ex- 
hibit Evans Planter? 

A. I mean we didn’t make any like either of the 25 after we com- 
menced to make them like the “ Evans planter.” 

X Q. 40. But if you had one or more of the 25, as originally made 
on hand after you commenced making planters like the Exhibit 
Evans Planter might not the hand lever have been put on one of 
these ? 

A. Not later than ’'78; there were none put on. 


Re-examination by Mr. Peck: 


R. D. Q. 41. When asked in what season of the year the 25 planters 
were made you answered that most of the work was re through 
the winter; please name the two years of the winter you mean. 

A. It was after the first of January, 1878; that is my impression ; 

I cannot be positive. 
505 R. D. Q. 42. What [ want to know is whether you meant 
the winter of 1877-’78 or the winter of 1878-’79 ? 


A. The winter of ’77-’78. | 
JONATHAN M. EVANS. 
Recess. , 


Also WittiaM T. Hatey, being duly sworn, deposes and says as 
follows, the interrogatories being | propounded by Mr. TacGart : 


~ 1. State your name, age, residence, and occupation. 
A. My name is William T. Haley ; my residence, Clarke county, 
Springfield towuship, Ohio; my occupation, farmer; my age is 56. 
Q. 2. What were you doing, and where, in the year 1878? 


—- 
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A. I was farming in Springfield township, on the same farm that 
I now own. 

Q. 3. I call your attention to the corn-planter, “ Defendant’s Ex- 
hibit the Evans Corn Drill and Planter,” and ask you when and 
where, if ever, you first saw a corn-planter similar to this exhibit? 

A. I saw it on our place; I think the first I saw of it was in Mr. 
Evans’ shop; that was in ’78; in the spring of ’78. 

Q. 4. For what purpose was it on your place in thespring of 1878, 
and how long did it remain there ? 


Objected to as irrelevant. 


A. We were planting with it; it remained there—well, ten days 
or two weeks; I can’t say just when, but it was about ten days or 
two weeks. 

Q. 5. How much corn was planted with it? Give the number of 
acres. 


~~, 


506 Objected to as irrelevant, because no notice has been given 
in the answer. 


A. There was about fifty-six that we planted with it, and I ain’t 
certain how much of the north field was planted; 56 acres that I 
know of. | 

Q. 6. How many fields were there in the 56 acres that you say 
were planted with this planter? 

A. Fifty acres, as near as we could get at it, in the one field and 
six in the other. 

Q. 7. How many acres in the field which you say you are not cer- 
tain whether it was planted with this planter or not? 

A. There was 18 acres in that field. 

Q. 8. What enables you to fix the date as in the spring of 1878? 

A. I had a man working for me by the name of Armstrong, and 
he commenced working for me in March, I think it was; he helped 
tend that stx acres. 

Q. 9. Have you any other reasons? 

A. Yes; well, it was the year before my son was married, and [ 
let him have the six acres after it went into grass, and I have never 
had it in corn since. 

Q. 10. What enables you to say that the Exhibit “The Evans 
Corn Drill and Planter” is similar to the corn-planter which you 
used on your farm in 1878? 

A. Well, that lever there is the first I ever saw. 

Q. 11. Which lever do you refer to? 

A. I refer to that which holds it in the ground. 

Q. 12. Designate the parts in some way so that they can be iden- 
tified. . 

A. The latch is the means of holding the drills in the ground. I 
never had one before that did it and liked it on that account. 
507 Q. 13. How does the latch correspond in appearance with 
the one on the planter that you used in 1878? 
A. It looks to be the same latch. 


39—359 
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Q. 14. Had you ever before that time seen a corn-planter having 
a hand lever for depressing or elevating the front runners? 

A. It was the first I ever saw. 

Q. 15. How did the corn-planter that you got of Mr. Evans in 
1878 work? 


Objected to as irrelevant. 


A. I was much pleased with it; it was the best I ever saw—I ever 
used, I might say. 


Cross-examination by Mr. Boyp: 


X Q. 16. How long have you lived on your present farm ? 

A. Twelve years. 

X Q. 17. How many corn-planters have you had in that time? 

A. I don’t know as I know just how to get at that. I have had 
three horse-power planters; then I have had several hand planters— 
I couldn’t say just how many—half a dozen, and maybe more. 

X Q. 18. How many horse-power planters did you have in 1878 
exclusive of Mr. Evans’? 

A. Only had one, and it was a one-horse planter. 

X Q. 19. Did you use it in 1878? 

A. No; I didn’t use it in 1878; it was out of repair. 

X Q. 20. Did you buy a two-horse planter since 1878? 

A. Yes. 

X Q. 21. More than one? 

. One was all. 
X Q. 22. When and from whom did you buy it? 
A. Well, I bought a planter of O. H. Anderson in 1879 or ’80—I 
don’t know which. Yes; in ’79, I think. 
508 X Q. 23. Whose make or what was it called ? | 
A. It was made in Xenia; | believe it was the “ Buckeye.” 

X Q. 24. Did Mr. Evans send the planter out to your place? 

A. I think I went after it. 

X Q. 25. Had he asked you to go after it? 

A. No, sir; I went of my own accord. 

X Q. 26. Did you go with the intention of purchasing one ? 

A. No, sir; not at that time I didn’t. 

X Q. 27. Did you take it out for the purpose of trying how it 
would work ? 

A. No; I took it out to plant my corn, or to drill with it, rather. 
Financials weren’t plenty with me then, and I was rubbing it 
through as cheaply as possible. 

X Q. 28. Was your intention to return it? 

A. Yes; but he sent out and got it before I returned it. 

X Q. 29. Was this Mr. Evans the one who is now sitting before 


> 


X Q. 80. How often did he go out to see it while you were using 
it? 
A. He was there but once. 
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X Q. 31. Did you make any report to him about its operations ? 

A. Some time after he asked me how I liked it; I told him it was 
the best thing in hard ground that I had ever had. 

X Q. 32. Had you ever used any two-horse planter before this? 

A. I used one—that’s all. 

X Q. 33. Where? 

A. That was down near Charleston, before I sold out down there. 

X Q. 54. Was the Evans planter new when you got it? 

A. I couldn’t say positively whether it had ever been used or not, 

but [ don’t think it had. 
909 X Q. 35. Is it usual to borrow new planters from manu- 
facturers ? 

A. I eouldn’t say. I have been used pretty well by all the manu- 
facturers. I think I have borrowed two new ones from Mr. Evans— 
one-horse drills that had never been out of the shop. 

X Q. 36. Has Mr. Evans ever taken any other planter to your 
place for the purpose of testing it ? 

A. I never knew him to fetch a planter there or send one there of 
any kind. He would frequently take or he took two away, but I 
always went and got them myself. 

X Q. 37. When you got the Exhibit Planter were there any others 
at the shop ? 

A. I couldn’t say I saw any others. Mr. Evans said, when I told 
him my situation: There is a planter; take it out and use it. 

X Q. 38. Did he say anything about its having some new features, 
and he wished to know how they would operate? 

A. He didn’t say, but I discovered, of course, the arrangement 
that was on it, and he said he thought it was a good thing, and he 
asked me how I liked it. 

X Q. 39. Why didn’t you buy it at the time you bought the 
Xenia planter ? , 

A. I wanted to drop in hills. It was not, in my estimation, a 
perfect dropper ; it was a good driller, but not a perfect dropper. 

X Q. 40. Were not the — Evans making good droppers at the 
time you bought the Xenia planter ? 

A. I didn’t examine the Evans planters all through. Mr. Evans 
was a stranger to me partially ; this man I bought the Xenia planter 
of was not. I wasn’t prepared at that time to pay for the planter, 
and was’ well‘acquainted with my friend Anderson here. That was 

one thing that induced me to buy the Xenia planter. 
510 X Q. 41. When did you first think of this matter after 
1878 ? 

A. Well, now, I don’t understand the question. 

X Q: 42. I mean when did you commence to think of vour use of 
the Evans planter ? 

A. Now,if any man can answer that question he can do more than 
I can. 

X Q. 43. Why can’t you answer the question ? 


This and the two preceding questions objected to for vagueness, 
no relative time having been given to the witness. 


Ahesseme-sapiormcter 
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A. I can’t see anything to answer that I see. 

X Q. 44. What do you understand the question to ask for? 

3 I didn’t understand it and don’t understand it yet; that is all. 

X Q. 45. Have you been .thinking about tlie use of the Evans 
planter in 1878 ever since that time ? 

A. I haven't been thinking about it all the time, of course, since 
that time. I have been watching everything up in the planter line 
because I calculated to buy. Of course I would look at others as 
well as his. 


X Q. 46. Have you recently talked to Mr. Evans about the old’ 


planter ? 
A. Yes; we talked about it probably a week or ten days ago—the 


first we had talked about it. 


Redirect examination by Mr. Peck 


Q. 47. Please reflect again about the Xenia planter and state 
whether you did not have that planter already at the time you got 
Mr. Evans’ planter. 

511) Objected to as improper in form. 

A. I had Mr. Evans’ planter two seasons. Well, I used them to- 
gether one season, I know; I used his planter one season with the 
Xenia planter. I don’t know-——I wouldn’t be positive of the date of 
that—but I think it was in 1879. 

Q. 48. Had the Xenia planter any drill attachment? 

A. Not any. 

Q. 49. Had that fact any thing to do with your going to Mr. Evans 
for a planter ? 


Objected to as not re-examination and leading in form. 


A. Yes; [ wanted a drill; I wanted to drill my corn; that was 
the reason I preferred his planter. 

Q. 50. Did you hill any corn in 1878 ? 

A. Not any. We sometimes planted with the Xenia planter by 
step dropping. 

Q. 51. What planter did you. use for putting in the eighteen acres 
in 1878? 


Objected to as not re-examination. 


A. It appears to me we had two; one of them was the Evans 
planter; but I ain’t positive—it appears to me we had two. 

Q. 52. In order to refresh your recollection I will ask you if you 
did not tell Mr. Evans at the time you borrowed the planter of him 
in 1878 that you had a Xenia planter, but that it had no drill on it, 
and you wanted to drill the greater part of your corn that year? 


Objected to as not re-examination and incompetent. 


512 ‘A. I remember telling him that, but I couldn’t remember 
‘ the date, whether it was the first year or the second year I got 
them. 


his 
WILLIAM T. x HALEY. 


mark, 
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Also CHARLES B. Starter, being duly sworn, deposes as follows, 
the interrogatories being propounded by Mr. Peck 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Charles B. Slater. I am about 28 years old. I 
live at Mr. William T. Haley’s, Springfield Township, Clarke county, 
Ohio. I am working on his farm. 

Q. 2. Where were you employed in 1878—in the year 1878 ? 

A. I was working for Mr. Haley. 


oe (). 3. Look at this corn-planter here (indicating Defendant’s Ex- 
hibit, the Evans Corn Drill and Planter), and state if you ever saw a 
corn-planter similar to that. 
A. Yes, sir. 
(). 4. Where did you see it ? 
A. Out to Mr. Haley’s. 
Q. 5. Did you ever see it planting corn ? 
A. Yes, sir. 
Q. 6. Who did the driving ? 
A. Mr. Haley at the first start and I did after that. 
Q.7. Do you know how many fields were planted with this 
planter ? 
A. Two, to my knowledge. 
Q. 8. When you were driving that planter at Mr. Haley’s how did 
you work it? 
A. Worked it with my feet. 
a Q. 9. Any other way ? | ; 
A. Yes, sir; to keep it in the ground, working that lever on top 
there. 
: 513 The deposition objected to as irrelevant, and because no 


notice has been given in the answer. 


Cross-examination by Mr. Boyp: 


' X Q. 10. How long have you worked for Mr. Haley ? 
A. Going on thirteen years. 
X Q. 11. Did you come to the city with him to-day ? 
A. No, sir; I come by myself. 
X Q. 12. Who asked you to come? 
A. Mr. Haley did. 
X Q. 13. When ? 
A. This morning. 
X Q. 14. Did he tell you what he wanted you to come for? 
ws A. Yes , sir. 
X Q. 15. Did he tell you that it was in 1878 that you used the 
t planter ? 
A. Yes, sir. 
X Q. 16. Did you ever use any other planter made by Mr. Evans 
on Mr. Haley’s place ” 
A. Not to my knowing. I have used several planters. 
X Q. 17. Can you describe any of the other planters you used ? 
A. He got one from Mr. Anderson, but I don’t know what they 
call it. 


ae 
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X Q. 18. When did he get the one from Anderson ? 
A. I think it was after he got this one from Mr. Evans. 
X Q. 19. In what year did he get it ? 
A. I don’t know; I could not say. 
Q. 20. Did you use the planter got from Anderson ? 
ry Yes, sir. 
X Q. 21. You used it a great deal more than you did the Evans 
one, did you not? 
A. et I used Mr.. Evans’ the most. 
514 X Q. 22. How many seasons did you use the Evans one? 
A. = 
X Q. 23. How many seasons have you used the Anderson one‘ ? 
A. I couldn’t say how many seasons. 
X Q. 24. Have you used it three or four seasons? 
A. I think we used it three seasons. 
X Q. 25. Then, have you not used it more duringthose three sea- 
sons than you did the Evans in one season ? 
A. I don’t think we have. 
X Q. 26. Have you planted all of your corn with the Anderson 
planter since getting it? 
A. No, sir; he hasn’t got it now; he sold it, I think. 
X Q. 27. To whom did he sell it, and when ? 
A. I don’t know who he sold it to; [ can’t say just when he sold 
it, but I think he sold it. 
X Q. 28. Did you have it last spring ? 
A. No, sir; I don’t think he did. 
X Q. 29. Did you use a corn-planter last spring ? 
A. Yes, sir. 
X Q. 30. What kind was it ? 
A. I couldn’t say what kind it was, but you could drill or checker 
with it, either one. 
X Q.31. When Mr. Haley told you you used the planter in 1878 
did he also tell you that there was a hand Jever on it? 
A. No, sir. 
X Q. 32. Did you come in to see a planter ? 
A. No, sir. 
X Q. 33. When did you first see the planter that is in the room 
here (the Exhibit the Evans’ Corn Drill and Planter)? | 
A. I seen it to-day when I came up here. 
515 X Q. 34. How do you know that it was in 1878 you used 
the planter, except that Mr. Haley told you so? 
A. I didn’t know what year it was, though I knew it has been a 
good while ago. 
X Q. 35. Who owned the planter you used last spring ? 
A. It belonged to Mr. Haley’s son. 
X Q. 36. Mr. Haley, then, dosen’t own a planter ? 
A. I think this is sort of a partnership planter that they have got 
between them. 


bh 


A) 


his 
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Also JAMEs S. Harey, being duly sworn, deposes and saith as fol- 
lows, the interrogatories being propounded by Mr. TaGGarr: 


Q. 1. State your name, age, occupation, and residence. 

A. James 8S. Haley; age, 27; occupation, a farmer; I reside in 
Greene township, Clarke county, Ohio. 

Q. 2. What were you doing in 1878, and where ? 

A. I was working on the farm for my father, William Thomas 
Haley. 

Q. 3. I now call your attention to the planter, Defendant’s Ex- 
hibit the Evans Corn Drill and Planter, and ask you where you 
first saw a planter similar to this exhibit ? 


(Objection —The witness should be asked to describe what he 
sees.) 


A. Well, I recognize the pattern, and my first sight at it was on 
the farm, in 1878. 


(Objected to as irrelevant, for want of notice in the defendant’s 
answer.) 


Q. 4. For what purpose was the machine, which you say was sim- 
ilar to the exhibit, on your father’s farm in 1878, and what did you 
do with it there? 


516 (Objected to, because the witness has not said he ever saw 
a planter similar to the exhibit.) 


A. For planting corn, and we planted the corn with it. 

Q. 5. How much corn did you plant with it? 

A. With the Evans’ planter that year? Is that what you mean ? 

Q. 6. Yes; I mean the Evans’ planter which you say was con- 
structed like the Exhibit “The Evans Cord Drill and Planter.” 


(Last objection repeated.) 


A. Well, we planted two fields, one containing about 50 acres and 
the other about six. There was a third field in corn that year; I 
ain not certain whether the Evans’ planter planted a great deal of 
it or not. 

Q. 7. What enables you to say that it was in the year 1878 that 
you used the Evans corn-planter similar to the exhibit ? 

A. Well, one or two things. It was while I was still home with 
my father, and I was married in 1879, in February, and then again 
the six-acre piece was followed from corn to wheat and then seeded 
down, and I had it for my pasture in the fall of ’79 and ’80, and I 
can bring that date on up if you want it. 

Q. 8. When did you leave your father’s place ? 

A. In the fall of ’80. 

Q. 9. You may state, if you can remember, who rode the Evans 
planter in 1878? 

A. Well, father and the colored man, Charlie Slater, between 
them rode in planting all except a portion of the six acres that I 
rode myself. 
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Q. 10. How did the Evans planter work ? 
A. Very well. 
517 Q. 1). How long did you have it out there at the farm ? 
A. During the season of planting—a week or ten days, or 
such a matter. 

Q. 12. Wiat enables you to say that this exhibit, “ the Evans Corn 
Drill and Planter,” is similar to the corn-planter which you got of 
Mr. Evans for the planting of 1878? 

A. By its construction, the appearance and the looks of the thing, 
the way it is arranged together there, and then it was something 
new, something I hadn’t seen before. I had seen corn-planters, but 
none similarly constructed in the way of fastening the machine 
down in hard ground. I had never seen one with a lever before I 
seen that. 

Q. 13. Which lever do you refer to? 

A. The hand lever—the hand lock lever—the one that runs the 
latch. 

Q. 14. How many acres were there in the farm on which you 
plarited corn in 1878? 

A. In the neighborhood of 440. 

Q. 15. You may state, if you remember, whether vour father 
bought a Xenia planter at any time; and, if so, when he bought it. 


Objected to as irrelevant and because the witness’ father has tes- 
tified fully in reference to the Xenia planter, and any attempt to 
correct or impeach his testimony would be improper. 


A. Yes, sir; he bought one. He had it (whether he agreed to 
keep it or not I don’t know) before the Evans planter came on the 
place. That is the reason we borrowed instead of bought. We had 
one. 

Q. 16. If you had the Xenia planter on the place what reason had 

you for borrowing the planter from Mr. Evans? 
518 A. Well, father had a notion or drilling, and he didn’t 
want quite so many grains in a place. 

Q. 17. Had the Xenia planter any drilling attachment? 

A. If it had any there was none with it. 


Adjourned until to-morrow morning at 9 o’clock. 


Avuaeust 16TH—9 o’clock a. m. 


The taking of these depositions resumed. 

Q. 18. Are you able to state any more definitely this morning the 
time when your father purchased the Xenia planter? If so, state it. 

A. Yes, sir; in 1878—April 28th. 

Q. 19. What enables you to fix the date, if anything ? 

A. Well, I have the date from Mr. O. H. Anderson’s day book 
when the planter was purchased, and it was the year before I was 
married, and I was warried in 79. 

The two preceding answers objected to for incompetency and 
hearsay. 
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Cross-examination by Mr. Boyp: 


X Q. 20. I observed that in giving the date of the purchase of the 
Xenia planter you read from a paper. What was that paper? 

A. It is a paper received from O. H. Anderson, in his writing, and 
with his name to it. 

X Q. 21. Did you examine Mr. Anderson’s day book yourself? 

A. Yes, sir. 

X Q. 22. When? 

A. Yesterday. 
519 X Q. 23. After being sworn in this cause ? 
A. Yes, sir. 

X Q. 24. Did you see Mr. Evans on the farm while his planter 
was there? 

A. No, sir. 

X Q. 25. I mean Mr. A. C. Evans, now present, and who was here 
yesterday while you were testifying. Did vou not see him there ? 

A. No, sir; not on the farm. 

X Q. 26. Do you remember how the lever connections were ar- 
ranged on the planter when used on your father’s farm. 

A. Yes, sir. 

X Q. 27. I call your attention to the bar which connects the foot 
lever with the rearward extension of the front frame,and ask you in 
which of the holes at either end the connections were made. 

A. I can’t see through the question. 

X Q. 28. What is it you don’t understand ? 

A. The question. 

X Q. 29. Do you understand which bar my question referred to ? 

A. No, sir. 

X Q. 30. I mean the bar, which you will observe I put my hand 
on, which is connected at its lower end with the rearward extension 
of the front frame, and that said bar is provided with three holes at 
its lowerend. Now, dividing ny former question, I ask you through 
which of these holes was the connection made to the front frame ? 

A. That would be owing to the hardness of the ground. 

X Q. 31. In the hardest ground, which was it in? 

A. In the lower hole to lengthen the bar. 

X Q. 32. Did you in working in soft ground change it to one of 
the higher holes? 

A. I think not; it wouldn’t be hardly necessary to change it. 
520 X Q. 33. What did you mean by your answer in which 

you said it would be owing to the hardness of the ground 
which hole you would use? , 

A. Well, providing it was in one of the upper holes, and the 
ground was very hard and you couldn’t get power enough by run- 
ning the hand lever forward in the notches, it would be very con- 
venient to have a hole farther down the bar. 

X Q. 34. You have not answered my question, for I did not ask 
you about the function of these holes, but simply how you used 
them, and you have answered that that depended on the hardness 
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of the ground. Now, did you use the planter with the connection 
made through either of the holes on the lower end of the bar except 


the extreme end one? 


The question is objected to “y incompetent, it being merely a repe- 
tition of X questions 31 and 82, in which the witness answered fully 
that he only used it in the lower hole. 


A. No, sir. 
X Q. 35. In planting in hard ground, which of the holes in the 
upper end of the bar did you use? 
A. The top hole, I suppose; there are three holes there and 
maybe we used them all, owing to how we wanted it. 
X Q. 36. What planter did you ever use prior to seeing the Evans 
one? 
A. I don’t understand what you mean by prior—whether it is be- 
fore or behind. 
X Q. 37. You may assume that it means before, and then answer 
my ‘question. 
A. The Keystone, I think its name is. 
X Q. 38. Where did you use that planter ? 
~ We used it there, on father’s place. 
X Q. 39. Was it a two-horse planter ? 
A. Yes, sir. 
521 X Q. 40. Who owned it? 
A. J. M. Benson—I am not certain about it. 
X Q. 41. What year was it? 
A. ’76 or 77; maybe both. 
X Q. 42. Where does Mr. Benson live ? 
A. He is an adjoining neighbor. 
X Q. 45. How many acres of corn were planted in all on your 
father’s farm in 1878 ? 
A. About 50, and 6, and 18. 
X Q. 44. In the years since 1878 has the corn on your father’s 
place been planted in hills or in drills ? 
A. Well, I will say hill, drill, and step-drop ; three ways since that 
year. 
X Q. 45. What planter was the drilling done with? 
A. None at all; you might call ita planter ; it was done with a 
one-horse drill. 
X Q. 46. When did you get that one-horse drill, or had you sev- 
eral of them ? } 
A. Well, we didn’t have any; we, I think, borrowed it from J. T. 
Warder. Understand, I mean we didn’t own any of them. 
X Q. 47. What were the hand planters which you had on the 
farm ? 
A. I don’t know that I understand the meaning of that. I want 
to know what you mean by a hand planter. 
X Q. 48. Your father testified that he had used several hand 
planters—a half a dozen or, perhaps, more—and I want to know what 
these hand planters were. Can you tell me? 
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(Objected to as improper, as the witness’ father would have been 
the person to have asked the question of.) 


A. I don’t know what he means. 
X Q. 49. Were all the one-horse machines which you had on the 
farm drilling machines ? 
522 A. No, sir; we had lots of one-horse machines which had 
nothing to do with drilling corn or anything else. 

X Q. 50. I should have said one-horse corn-dropping machines. 
With this understanding, please answer my previous question. 

A. No, sir. 

X Q. 51. Were any of them ? 

A. When? 

X Q. 52. At any time? 

A. Yes, sir. 

X Q. 53. When did you have the first one? 

A. I think I used one three years ago. 

X Q. 54. Was that the first time? 

A. I think it was for a one-horse drill. 

X Q. 55. Were you familiar with the construction of the Xenia 
planter that you had? 

A. I think so; yes. 

X Q. 56. Was there a hand lever on it? . 

A. Yes, sir; one by which you dropped the corn by. 

X Q. 57. Could the corn be dropped without the use of that hand 
lever on that planter? 

A. No, sir; not without something similar. 

X Q. 58. Did it havea hand lever for elevating the runner frame? 

A. No, sir. 

X Q. 59. Did you ever examine the dropping devices on that 
planter; and, if so, can you describe their general character—that 
is, was it a slide movement or a rotary plate? 

A. If I recollect right, [think the Xenia planter was a slide move- 
ment. 

X Q. 60. Who has that planter now? 

A. I don’t know. . 

X Q. 61. Who got it from your father ? 

A. I don’t know that either. 

X Q. 62. Was it a Mr. Click? 

A. I don’t know that either. 

X Q. 63. Do you know a Mr. Click? 

A. Yes, sir. 
523 X Q. 64. What is his first name, and where does he live? 
A. I think his first name is James, and he lives, I think, 
about five miles south of town, near the Clifton pike. We call him 


Jim for a nick-name. 
JAMES S. HALEY. 


(Counsel for complainant requests the examiner to identify one 
of the cover plates on Defendant’s Exhibit Evans Planter as “ hop- 
per box covers;” identified and so marked.) 


J. GUILFORD WHITE. 
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Also Louis C. Evans, being duly sworn, deposes as follows, the 
interrogatories being propounded by Mr. Peck: 


Q. 1. State your name, age, occupation, and residence. 

A. My name is Louis C. Evans; I am 27 years of age; a ma- 
chinist, and I reside in Springfield, Ohio. 

Q. 3. Please look at Defendant’s Exhibit “the Evans Corn Drill 
and Planter” and state where and when, if ever, you first saw a ma- 
chine similar to this exhibit in its construction and arrangement of 
parts. 


(Objected to as incompetent and irrelevant.) 


A. In the spring of 1878, at the factory of the Evans Manufact- 
uring Co. 
Q. 4. Did you personally have anything to do with the construc- 
tion of that machine? If so, state what it was that you did. 
A. The greater part of the machine work on the entire ma- 
chine. 
524 Q. 5. I call your attention to the latch that connects: the 
arm of the hand lever with the forward part of the foot 
treadle and ask what, if anything, you know about that particular 
piece. 
(Objected to as irrelevant.) 


A. What bar is meant? 


(Counsel points out the bar referred to, which has notches in its 
front edge and a short pin through its lower end.) 


Q. 6. Question repeated. 

A. I done the machine work on it. I drilled the holes in it and 
placed the pin in the bottom of the bar. 

Q. 7. State, if you know, who cut the notches on said bar and split 
it at the top? 

Last objection repeated. 


A. The notches, I worked them myself, and the blacksmith work 
on the top of the bar was done by Mr. Nelson—James Nelson. 

Q. 8. If there is any other work that you particularly remember 
having done on that machine, what was it? | 

A. The machine work in general, but especially the work con- 
nected with the hand lever. The work on the hand lever I remem- 
ber more distinctly, being one of the 25 we built in the season of 
1878. 

Q. 9. One of the 25 hand levers, do you mean? 

A. No, sir. 

Q. 10. What then? 

A. One of the 25 machines. 

Q. 11. Did the other 24 have hand levers? 

A. No, sir. 

Q. 12. Referring, now, to the “ Exhibit the Evans Corn Drill and 
Planter,” how does the latch with the notches in it compare with the 
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latch that was on the machine built in 1878, to which you have re- 
ferred? 
A. This is the original piece. 
525 Q. 13. Referring again to this same exhibit, if the hand 
lever and its connections to the machine and foot lever were 
taken off, what, if anything, would the balance of the machine re- 
semble? 


Last objection repeated. 


A. It would resemble the other 24 that were built at the same 
time. 

Q. 14. Can you produce one of the foot levers which was on one 
of those 24 machines built in 1878? 

A. I believe the one you have in your hand was on one of the 25 
or 24. There was 25 machines built, so far as the number goes. 

Q. 15. Wherein, if at all, does this fout lever differ in shape or 
construction from those that were on the 24 machines built in 1878 
that did not have the hand lever? 


Last objection repeated. 


A. Only inasmuch as this being cut out in the center and front 
and a piece of wrought iron being inserted in the slot, forming a 
connection to the bar attached to it. 

Q. 16. I don’t think you understand my question. I asked how 
this foot lever which I have in my hand compared with the foot 
levers on the 24 machines, omitting the machine that had the hand 
lever ? 

A. I misunderstood your question. This one is the same as the 
foot levers on the 24. 

(Counsel offers said lever in evidence and has the same marked 
“ Defendant’s Exhibit Evans Foot Lever.” 

The offer objected to as irrelevant. 


Q. 17. State, if you know, what became of that planter with the 
hand and foot levers like the Defendant’s Exhibit “ The Evans 
526 Corn Drill and Planter” after it was made. 
A. After it was made it was taken out and used; it was 
taken to Mr. Haley’s, so I understood. 


Answer objected to as incompetent. 


(. 18. What became of it, if you know, after that ? 

A. It was returned to the factory and placed upon some shelving 
in the front part of the shop. 

Q. 19. Was the machine all connected together when it was placed 
on the shelving? 

A. No, sir. 

Q. 20. What finally became of the machine, if you know ? 

A. It was burned in the fire at the time the factory burned on 
West Main street, in the spring of 1881, I believe. 

Q. 21. What enables you to say that the latch on this exhibit is 
the same piece that was on that planter made in 1878? 
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A. From the facts that there was only one of the kind made, and 
after the fire I had it saved along with other pieces that I knew to 
be of value, and could not have been mistaken in it from the fact 
that there is two places welded into it, one to lengthen the upper 
slot and a lug or projection on the back. These make me know 
definitely that it was the same bar. 

Q. 22. What is the upper slot that you refer to as having been 
lengthened ? 

A. The third one of the three, the upper one. You will there notice 
a weld. 

Q. 23. Who did this work of welding and putting on the projec- 
tion at the back of the latch ? 


A. Mr. James Nelson. 
Q. 24. Were these changes in the latch made before or after 


527 this machine was taken away from your shop to be used at 
Mr. Haley’s? 
A. I believe they were made after. I could not be positive as to 
that. 


(The whole of the foregoing objected to as irrelevant and incom- 
petent.) 


Cross-examination by Mr. Boyp: 


X Q. 25. Are you a brother of Mr. A. C. Evans, who was present 
during the taking of a part of your deposition ? 
A. Yes, sir; | am a brother of Mr. A. C. Evans. 
X Q. 26. Did the 25 machines as originally constructed each have 
a lever like Exhibit Evans F oot Lever ? 
A. Yes, sir. 
L. C. EVANS. 


Recess. 


Also JAMEs Netson, being duly sworn, deposes as follows, the in- 
terrogatories being propounded by Mr. TaGGarr: 


Q. 1. State your name, age, occupation, and residence. 

A. My name is James Nelson; I was 42 years old the 11th day of 
October; I reside in Springfield, Ohio; by occupation I am a gen- 
eral blacksmith. 

Q. 2. What were you doing and where were you at work in the 
year 1878? 

A. I was carrying on a shop on West Main street, Springfield, 
Ohio. 

Q. 3. I call your attention to the corn-planter, Defendant’s 
528 Exhibit the Evans Corn-Drill and Planter, and ask you when 
and where you first saw such a corn-planter ? 


(Objected to as improper, the witness not having stated that he 
ever saw such a planter.) 

A. I saw it in the spring or the winter during the year 1878 

Q. 4. Will you state what enables you to say that this exhibit is 
similar to the corn-planter that you saw in 1878? 
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A. Well, there is two or three things that enable me to say it. 
During that season I did a great deal of work on the-corn-planter. 
I made all the irons that were made of wrought about the planter 
during that season, or most all. 

Q. 5. When did you first see a corn-planter similar to this ex- 
hibit ? 

A. In Evans’ manufacturing shop—the adjoining lot to my shop 
and lot. 

Q. 6. How does the latch which connects the hand lever to the foot 
lever correspond with the latch which you saw on the planter in 
Evans’ shop in the spring of 1878? 

A. Why, it is just about the same. One portion is a little differ- 
ent from the one I forged the iron of. It didn’t come out quite so 
far in front, that’s all. The latch itself is justthesame. The slotted 
end of the loop of the foot treadle was just a little different; the 
shoulders that show on this at the bottom showed on top on that. 

Q. 7. Are you able to state whether or not this connecting latch 
is the same latch that was on the machine that you saw in Evans’ 
factory ? 

A. The same latch. 

Q. 8. How are you able to identify it? 

A. I worked on it. 

Q. 9. Point out what you did. 
529 A. I first bent it. I am kind of between two things— 
whether I put on the head next the top part or the back 
catch. The last that I did to it was to splice it out between the top 
notch. 

Q. 10. Explain what effect it had on it by splicing it out, as you 
call it, between the top notch. State just what you did. 

A. The iron—before that it was spliced on—didn’t reach down 
by half an inch where they wanted it to come. I put in a half- 
inch iron there and made it half an inch longer. The notches were 
all the same, or about the same, when I cut it in two. I spliced in 
that half-inch iron in order to get that lower notch to catch hold 
half an inch lower down. 

Q. 11. Explain how you made the notch or the hook on the back 
side of the latch. 

A. I cleaned out a place on the back part of the bar, chamfered 
another piece, and welded it on. Afterwards (it had a crack on the 
contrary side of it) | welded on another thin piece to secure the 
crack. 

Q. 12. You may state, if you know, who made-the loop on the 
foot treadle of the machine which you saw in Mr. Evans’ shop in 
1878 with which the latch engaged ? 

A. The loop was made by Louis Evans. It was just a temporary- 
made concern. He was no blacksmitl; he just undertook to make 
that, and filed it out. The foot treadle was cast iron—the first 
one. I don’t know whether the foundry was running at that time 
or not 

Q. 13. Did you have anything to do with the finishing of the 
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wrought-iron loop with which the latch engaged on the Evans 
planter after that loop was blocked out by Louis Evans ? 

A. That loop was taken out, and I made another one in its 

place. 
830 Q. 14. What enables you to fix the date as in the spring of 
1878 that you saw the planter in Mr. Evans’ shop similar to 
this exhibit? 

A. The year preceding that was ’77. There was a half dozen 
made different from this that I made all the irons for. I was on the 
other side of the street from their shop. During that year, in the 
fall, I bought a lot from Mr. Diebert, which was the adjoining lot 
to that of the Evans Man’f’g Co. During that year I made the tire 
of the six planters, and it was -hard work. I never will forget it. 
The next year, which was the year 1878, Mr. Evans relieved me of 
making the tire by getting them from Troy, Ohio, and the tire that 
he had got to make tire for these planters I cut up and made cutters 
during that spring. During that time, from the Ist of January, ’78, 
through the spring months, I worked on that catch. What makes 
me sure, I had a hard time with the runners. I had to case-harden 
them. They was made out of iron; that is why that I know the 
work was done during that time. 


Counsel for complainant objects to the whole of the foregoing 
deposition as irrelevant and incompetent, and for these reasons de- 
clines to cross-examine. 

Defendant’s counsel gives notice that defendant will move fof 
leave to amend its answer by adding thereto the names of all the 
witnesses so far examined whose names do not appear in the 


answer. 
JAMES NELSON. 


Note.—The objection on page 87, which appears after the 
531 third question in the direct examination of James S. Haley, 
was written after the deposition had been taken and at the 
request of the complainant’s counsel; also the objections to the 4th 
and 6th questions, same deposition, page 88. 
J. GUILFORD WHITE, 
Notary Public. 
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532 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


THe Farmers’ FrRrgeND MaAn’r’a Co. 
v8. 
THE CHALLENGE CoRN-PLANTER Co. 


Testimony taken on the part of the defendant in the above cause 
before Fred. W. Stevens, notary public, Kent county, Michigan, at 
Grand Haven, Michigan, on the 26th day of August, 1884, pursu- 
ant to the notice hereto annexed and the stipulation of the parties 
to said cause, made on the 20th day of June, 1884. 


Present: E. E. Wood, Esq., for complainant, and Edward Tag- 
gart and Arthur Stem, Esgqs., for defendant. 

By request of parties it is ordered that these depositions be taken 
by question and answer. 


JOSEPH CoGAN, a witness produced on behalf of the defendant, 
being first duly sworn, testified as follows in answer to direct inter- 
rogatories propounded by Mr. ‘TacGcart: 


Q. 1. State your name, age, residence, and occupation. 
A. Joseph Cogan; age, 27 years; residence, Liberty Township, 
Jackson county, Ohio; farm employé. 
533 Q. 2. What were you doing, and were you at work in the 
years 1879 and 1880? 

A. In the year 1879 I was working for Robert W. Vincent; also in 
the summer of 1880. 

Q. 3. Have you seen the corn-planter Defendant’s Exhibit Im- 
proved Buckeye Planter? 

A. Yes, sir. 

Q. 4. When and where did you first see the same ora similar corn- 
planter ? 

A. At R. W. Vincent’s, in Marion township, Fayette county, Ohio, 
in the years 1879 and 1880. 

Q. 5. What time in 1879 wasit when you first saw it? 

A. I don’t remember just what time; it was in the spring of the 
rear. 

Q. 7. What enables you to fix the date as the spring of 1879 that 
you first saw such planter? State fully. 

A. That was when I first went there to work—worked with it that 
summer, 1879, and also 1880. I left there in the fall of 1880, and 
haven’t been back there since. 

Q. 7. Where did you go to when you left there in — fall of 1880? 

A. I went to Liberty township, Jackson county, Ohio. 

Q. 8. What enables you to say that the corn-planter Defendant’s 
Exhibit Improved Buckeye Corn-Planter is the same machine, or a 
similar machine, that you saw on the farm of R. W. Vincent in the 
spring of 1879? State fully your reasons. 
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A. It is the first I ever used that had hand and foot lever for the 
purpose of raising and lowering the runners. I used it in 1880— 
1879 and 1880. I also used the lever to put my foot against the 
lever in planting. I frequently would tie the latch up and have 
one foot on the foot lever, the other on the hand lever. I forced the 

runners into the ground with my foot with the hand lever. 
50+ Q. 9. Explain a little more fully how you foreed the run- 
ners into the ground with your foot on the hand lever. 

A. I tied the latch up so it wouldn’t catch; I braced my foot 
against the hand lever and the other foot on the foot lever, and by 
that mneans I could force it into the ground. 

Q. 10. With the latch tied up as you have described, could you 
with the feet alone both raise and lower the front runners ? 

A. Yes, sir. 

Q. 11. How many acres of corn was planted on Mr. Vincent’s 
farm with the corn-planter above described, in the season of 1879, 
and how many, if know, in the season of 1880? 

A. There was about 90 acres planted, but it wasn’t all on his 
farm (he rented some), in the year 1879. Inthe year 1880 he didn’t 
have so much. I suppose about 65 or 70 acres. 

Q. 12. State whether or not, to your knowledge, any change was 
made in the planter from the time you went to work for Mr. Vin- 
cent, in the spring of 1879, till the time you left, in 1880? 

A. No, sir. 

Q. 13. Who, if any one, beside yourself worked for Mr. Vincent 
in the year 1879, and who in- 1880? 

A. Mr. Wm. Shafer, in 1879; Mr. John Nelson, in 1880. 

Q. 14. Did you use the machine for the purpose of hilling as well 
as drilling corn? 

A. Yes, sir. 


Cross-examination by Mr. Woop: 


535 X Q. 15. Describe the foot lever that was on that machine 
when you went there. 

A. It was two pieces that run forward to the front runners, and a 
back to place your feet on. 

X Q. 16. Placed your foot on the back end of the lever ? 

A. Yes; on the back end of the piece. 

X Q. 17. Placed both feet on the back end ? 

A. Sometimes. 

X Q. 174. Were there two rests for the feet ? 

A. Yes, sir. 

X Q. 18. Whereabouts was the pivot on the lever that connected 
it to the runner frame ? 

A. I don’t remember. 

X Q. 19. Was there a pivot connecting it to the front frame ? 

A. I think there was. 

X Q. 20. Was there a pivot connecting it to the wheel frame? 

A. I can’t say positive how it was fixed now. 
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X Q. 21. How many different places were there to put your foot 
on, for the foot-lever arrangement ? 

A. There were two—one for each foot. 

X Q. 22. Do you recollect the time Mr. Collier came there to see 
that planter in the summer of 1879 ? 

A. I recollect a couple of men coming there, but I didn’t hear his 
name—if I did, I have forgotten it—for the purpose of fixing some- 
thing about the planter. 

X Q. 23. Were they connected with the manufacture ? 

A. I think they were. 

X Q. 24. Where did you see them, in the field ? 

A. Ys, Gr. 

X Q. 25. What was the matter of the planter ? 

A. Something the matter of the drill arrangement. 
536 X Q. 26. Now, who run the planter in ’79 chiefly—you, Mr. 
Vineent, or Mr. Schafer ? 

A. Mr. Vincent drove when we hilled the corn and I dropped; I 
drove part of the time drilling, and Mr. Shafer some. 

X Q. 27. What proportion did you drill and what proportion did 
you check-row in 779? 

A. In ’79 I suppose we checked two-thirds of it, or near that. 

X Q. 28. Could you force the runners into the ground by the feet 
on the foot lever without using the hand lever? 

A. No, sir. 

X Q. 29. Do you recollect what the men who came to fix the 
planter did to it? 

A. They fixed something about the chain—that run the drill. 

X Q. 30. Do you know what caused them to come? 

A. I think Mr. Vincent sent for them or their agent. 

X Q. 31. Why did he send for them? 

A. The drill wouldn’t work right. 

X Q. 32. Who planted the corn there in 1880? 

A. I planted some, Mr. Nelson some, and, I think, Robert drove 
some himself. 

X Q. 33. When did you come here to this place? 

A. Yesterday evening. 

X Q. 34. How came you? 

A. I came here to testify in this case. 

X Q. 35. At whose request ? 

A. Mr. Scofield’s. 

X Q. 36. When did Mr. Scofield first see you about it ? 

A. I got a letter from him. 

X Q. 37. When was that? 

A. This night a week ago; I don’t know what date it was. 

X Q. 38. When did you say you left Mr. Vincent’s ? 

A. In the fall of the year 1880. 

X Q. 39. What part of the fall ? 

A. I think it was in September. 
537 X Q. 40. Where were you during the winter of ’79 and ’80? 
A. At Liberty township, Jackson county, Ohio. 
X Q. 41. When did you leave Vincent’s in the fall of ’79? 
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A. After we got the crops laid by, in August or September. 

X Q. 42. Was that foot lever on the planter pivoted to anything ; 
if so, to what? 

A. I think it was; to the wheel frame. 

X Q. 43. To anything else? 

A. The end was fastened to the front runner frames. 

X Q. 44. Which end was fastened to the front runner frames? 

A. Front end of the lever. 

X Q. 45. What sort of a connection was it that connected this foot ’ 
lever to the front runner frames—chains or rigid straps ? 

A. Straps, I think. 

X Q. 46. Whereabouts was this lever pivoted to the runner frame— 
how far from the front end ? 


A. I don’t remember. 
X Q. 47. What was the hand lever pivoted to? 


A’. I can’t describe how it was fastened on. 
X Q. 48. How long was the hand lever? 
A. Probably it was two foot long. 

X Q. 49. Wood or iron? 


A. Iron. 

X Q. 50. Did you see that planter since the time you left Vin- 
cent’s in ’80 up to the time you came here yesterday ? 

A. No, sir; I didn’t see it from the time I left in 1880 till I came 


here yesterday. 
X Q. 51. Who showed it to you here? 

A. Mr. Scofield. ar 

538 X Q. 52. Who else was present when you looked at it 

here ? 

A. I couldn’t say; there was some in and out that I didn’t know. 
X Q. 53. Were the attorneys present, Mr. Taggart and Mr. Stem ? 
A. This gentleman (pointing to Mr. Stem) was in part of the 

time. 

X Q. 54. The planter is not in this room now, is it ? 

A. It was up in the hall yesterday evening, and I suppose it is 


yet. 
X Q. 55. Not in this room ? 
A. No; not in this room. 
JOSEPH COGAN. 


Also Davin J. Powers, a witness produced on behalf of defend- 
ant, being first duly sworn, testified as follows in answer to direct a 


interrogatories propounded by Mr. Stem: 


Q. 1. State your name, age, residence, and occupation. 

A. David J. Powers; age, seventy years; residence, Chicago, IIli- 
nois, and occupation, mechanical engineer and manufacturer. 

Q. 2. State whether you have had any experience in examining 
patents and machinery for the purpose of contrasting or comparing 
them and have testified as an expert upon mechanical questions ; if 


so, what? 
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A. I have had an extensive experience in the manufacture, sale, 
and use of agricultural machinery, having been both a dealer in such 
machinery and a farmer as well. I have also invented and patented 
a number of agricultural machines or applied for patents therefor ; 
have been a constant attendant of a number of the principal agri- 

cultural fairs of the country for many years, and have given 
539 special attention to the improvements shown in agricultural 

machinery. I have also been employed as mechanical ex- 
pert in a considerable number of suits relating to agricultural ma- 
chinery and implements. I have also been sworn in a great num- 
ber of litigated cases as a patent expert during the last twenty 
years. 

Q. 3. State whether you have examined reissued U.S. letters pat- 
ent No. 10155, being the patent sued on in this cause, and whether 
you understand the same. 

A. I have examined said patent and think I understand the same. 


Counsel for defendant here offer in evidence the following-named 
letters patent of the United States: 


Certified copies of— 

Patent No. 167,612, granted to John Kelly Sept. 14, 1875, for corn- 
planter, and the same is marked “ Defendant’s Exhibit Kelly Pat- 
ent.” 

Patent No. 96272, granted Scofield & Wise Oct. 26, 1869, for hay- 
rakes, and the same is marked “Defendant’s Exhibit Scofield & 
Wise Patent.” 

Patent No. 205,752, granted J. Lane July 9, 1878, for sulky plow, 
and the same is marked “ Defendant’s Exhibit Lane Patent.” 

Patent No. 225,318, granted James W. Atkinson March 9, 1880, 
for corn-planter, and the same is marked “ Defendant’s Exhibit 

Atkinson Patent.” 
540 Patent No. 162,599, granted J.C. Barlow April 27, 1875 
for seeding machine, and the same is marked “ Defendant’s 
Exhibit Barlow Patent.” 

Patent No. 45502, granted Kimball Dec. 20, 1864, for horse-rake, 
and the same is marked “ Defendant’s Exhibit Kimball Patent.” 

Patent No. 177,176, granted J. F. Trader May 9, 1876, for horse 
hay-rake, and the same is marked “Defendant’s Exhibit Trader 
Patent.” 

Patent No. 32294, granted H. J. Howe May 14, 1861, for corn- 
planter, and the same is marked “ Defendant’s Exhibit Howe 
Patent.” 

Patent No. 217,083, granted A. C. Evans July 1, 1879, for corn- 
planter, and the same is marked “ Defendani’s Exhibit Evans 
Patent.” 

Patent No. 89512, granted E. & E. C. Slosson April 27, 1869, for 
corn-planter, and the same is marked “ Defendant’s Exhibit Slosson 
Patent.” 

Patent No. 113,552, granted W. A. Myers April 11, 1871, for hay- 
rakes, and the same is marked “ Defendant’s Exhibit Myers Patent.’, 
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Q. 4. Have you examined and are you familiar with the various 
exhibits offered in this case and the testimony that has been taken 
relating to them? 

A. I believe I am. 

Q..5. Please examine said exhibits and compare them with the 
alleged i invention or inventions claiméd in the first three claims of 


reissued letters patent No. 10155, and state what resemblances or 


differences you find between them and what novel invention you 
find in said three claims, if any, in view of said exhibits, and give 
your reasons for any opinions you may express. 
541 A. I understand the substanee of the invention enumerated 
in the first three claims of reissued letters patent No. 10155 
to be the embodiment in a corn-planter of a certain combination of 
hand lever and foot treadles that can be used separately or in con- 
nection for elevating or depressing the runner portion ot the planter, 
said lever having locking devices by which it can be fixed in any 
desired position. Such, in brief, is all that I find enumerated or re- 
cited in the said three claims. On referring to the state of the art 
as shown in the several machine exhibits and patents set up by de- 
fendant, I find various foot treadles in the different machines, some 
of them approximating very nearly in their principle and operation, 
and others corresponding entirely and substantially with tliose 
enumerated in the reissued patent exhibit. I will first refer to the 
treadle and hand lever devices of the Trader patent exhibit. Said 
patent shows and describes a lever device adapted to be pivoted or 
fulcrumed between its acting portions and having rigidly connected 
therewith a hand lever. This treadle and lever device is shown as 
applied to the parts of a horse-rake, but its operation in effect is sub- 
stantially identical with the treadle and lever device of complain- 
ant’s patent reissue. The specification of Trader recites as follows 
as to the operation of his foot treadle and hand lever (first column 
of specification): “And the second part of the invention relates to a 
compound hand and foot lever dumping device, consisting of the 
parts hereinafter described.” 
In the second column of the specification the following language 
occurs: “The operator keeps the rake to its works by a gentle 
pressure of one foot on pad I, and when he desires to dump 
542 the load he changes his foot to pad K, slight pressure upon 
which, with the assistance of the hand lever F’, performs the 
operation.” From the foregoing language it will be clearly seen 
that his foot treadle was adapted to produce both the elevating and 
depressing motion without the use of his hand lever, and, further, 
that he could produce both motions without the hand lever with 
the foot treadle if he so desired, or he could use both the foot 
treadle and hand lever simultaneously and together if found 
desirable. He also had a locking device, consisting of what he 
terms a straight arm, lettered L in the drawing, and pivoted to 
his treadle in such manner that it could be carried beyond the 
center line of motion and thus locked. From the foregoing it will 
be seen that Trader had the same elements and all of the elements 


~~ 
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in his combination that are enumerated in the first three claims of 
complainant’s patent. 

Defendant’s Exhibit Rake Lever shows this treadle device and 
hand lever of full working size and in all respects identical with the 
one shown and described in the Trader patent exhibit. It is obvi- 
ous to my mind, asa mechanic, that this treadle and lever device 
could readily and easily be substituted in complainant’s machine in 
place of their treadle and lever device by any competent mechanic 
skilled in such art without any invention on his part, and that to 
perform all the necessary functions upon a corn-planter when thus 
applied as fully and perfectly as does the treadle and lever device of 
complainants. The locking device might need some little modi- 
fication, but as locking devices like ‘complainant’s are very old 
and common upon agricultural machines no ordinary mechanic 

skilled in the construction of such machines would have 
543 ~—s any troublein readily adapting any modification necessary to 

make a proper locking device other than the one shown by 
Trader. ‘Trader’s device, however, was a perfectly good one to lock 
in asingle position, but was not adapted to lock in several different 
positions; but, as before stated, there would be no invention in adapt- 
ing any of the ordinary locking devices to lock in any position with 
the usual are and latch or other ways. 

I will further state that Trader’s hand lever is rigidly attached 
with his treadle as enumerated in this third claim. 

The Kimball patent exhibit also shows foot treadles and a hand 
lever rigidly connected with them in such a manner that the oper- 
ator can raise or depress his rake at pleasure with the foot treadles 
only, or with the foot treadles and hand lever in connection. This 
treadle and lever device of Kimball does not resemble the corre- 
sponding devices of complainant in form and appearance so nearly 
as the Trader, but it shows the same functions, and the device, together 
with that of Trader, would be as fully described by the language of 
the claims of complainant’s patent as is complainant’s own device, 
including even the locking device of Kimball. Said locking device 
is different in mechanical construction and to some extent in opera- 
tion from that of complainant’s, but so far as the language of the 
second claim of complainant is concerned it applies as fully and 
properly to Kimball’s device as to its own. 

The patent exhibit of Scofield & Wise for horse-rake also shows 
and describes a treadle and hand lever device having substantially 

the raising and depressing functions of complainant’s device. 
544 The patent exhibit of Lane for the sulky plow also shows 

foot treadle devices and hand lever adapted to raise or de- 
press the plow in its work and in character and function no way 
dissimilar in principle to those of complainant. Mechanically the 
devices differ, but the object is the same, to wit, to bear the plow 
into the ground more or less according to circumstances, and also to 
raise it in the ground or entirely out of it, as may be found desira- 
ble, exactly the same as complainants aim to depress the runners 
of their planter according to the mellow or hard character of the 
soil, or to raise said runners in the ground or out of it entirely. 
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Thus far I have referred to the horse-rake and plow devices, and, 
as I shall now take planters in hand, I will remark that the func- 
tions and operation of rakes and sulky plows in use are so nearly 
the same as with corn-planters that I consider the adaptation of the 
required devices in the one case to be substantially the same as in 
the other, without the requirement of any new or additional princi- 
ples or functions. The patent exhibits of Barlowand Atkinson show 
corn-planters with foot treadles substantially identical in character 
with those of complainant’s patent and adapted, as stated in the re- 
spective specifications, for the same purpose, to wit, the raising and 
lowering of the planting sections of the machines. Barlow, in re- 
ferring to his invention, states as follows: “ The object of the inven- 
tion is to provide a convenient means of enabling the driver of the 
planter to lessen or increase the depth of the furrow or to raise the 

frame, having the furrowing devices clear of the ground.” 
545 The treadle devices, as shown in the drawings of both pat- 

ents, would appear to be suitable and competent for the pur- 
pose. 
Referring to the working machine exhibits I will first notice what 
is known as the Kelly machine, and I find that machine to show 
foot treadles for raising and lowering the planting section of the ma- 
chine, and also a hand lever operating in connection therewith, with 
a lock and catch stop motion identical in character with that of the 
complainant’s. Thus this Kelly machine, being a corn-planter of the 
character referred to in complainant’s patent, shows “ the combina- 
tion of a foot treadle and a hand lever adapted to be used in con- 
junction or independently for the purpose of elevating or depressing 
the runners, substantially as herein set forth.” Thus this Kelly ma- 
chine, some years older than complainant’s, clearly and fully shows 
the elements in combination of the first claim of complainant’s pat- 
ent. It also shows the combination recited in the second claim of 
complainant’s patent, which reads as follows: “A foot treadle for 
elevating or depressing the runner frame, in combination with a 
hand lock lever, the foot treadle and hand lever adapted to be used 
in conjunction for forcing and locking the runners into the ground 
or lifting and locking them out of the ground, substantially as 
herein set forth.” 

The Kelly machine also meets substantially the elements in com- 
bination of the third claim of complainants, when the hand lever is 
rigidly connected with the treadle, as it is capable of being done. It 
is clearly as rigidly connected with the treadle as is the hand lever 

of defendant’s machine, which I will more fully describe when 
546 I| reach the defendant’s machine, which is known as the 
“Challenge ” planter. 

Referring next to the Wright corn-planter exhibits, I find the 
earliest one, as [I understand it, to have foot treadles in connection 
with a hand lever, and the hand lever having a locking device. 
Thus this earliest Wright machine contains the elements in com- 
bination, substantially, of the first and second claims of complain- 
ant’s putent; and the second Wright machine is substantially the 
same as the first one, with the added feature of a rigid connection, 
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substantially, between the treadles and hand lever. Therefore this 
machine meets, substantially, all of the elements in combination of 
the third claim, as well as the first and second, of complainant’s 
— and the said claims of complainant’s patent apply in their 
anguage just as fully and completely to these two earlier machines, 
to wit, the “ Wright planter of 1876” and the “ Wright planter,” as 
they are termed, as to the machine contained in the patent exhibit 
of the complainant. 

The Buckeye machine exhibit also clearly and fully shows foot 
treadles and a hand lever with locking devices adapted for raising 
and depressing the planting portion of the machine, and coming 
clearly and fully within the broad language of the three litigated 
claims of complainant. 

Defendant’s Exhibit the Evans Corn Drill and Planter shows 
foot treadles in combination with the hand lever, said hand lever 
having locking devices, and all adapted for completely and fully 
performing every stated function enumerated or contained in the 
first three claims of complainant’s patent. Said machine is adapted 

to be operated by the treadle or by the hand lever when 
547 connected with the treadle, which it is adapted to be con- 

ne¢ted with at the will of the operator, substantially rigid ; 
also adapted to be disconnected from the treadle when desired. 
Thus this Evans machine appears to clearly and fully contain all 
of the elements and in the same combinations that are recited in 
the first three claims of complainant’s patent. 

The second Evans machine shows a foot treadle adapted to de- 
press the planter, but not to raise it, and also shows a hand lever 
with locking devices by which the planting device may be raised 
or lowered; but, inasmuch as it lacks the function in the foot 
treadle of raising the runners, it does not appear to contain the ele- 
ments in combination entire of the said three claims of complain- 
ant’s patent exhibit. 

I have now referred to all of defendant’s exhibits, both patents 
and machines, intended to show the prior state of the art; and in 
summing up I would say that devices coming within the scope of 
complainant’s patent, so far as the claims in litigation are concerned, 
appear so frequently in the patent exhibits and machines and withal 
contain so fully the elements in combination of said claims that 
they would appear to me to limit the invention contained in said 
patent of anything novel or new down to a very narrow margin, to 
say the least. Considering the existing state of the art at the date 
of the reissue of the complainant’s invention it would seem to have 
been reissued with very little regard to existing facts, and the lan- 
guage in enumerating its claims is very singular if not extravagant 

in character. I would not have referred to the extraordi- 
548 nary latitude of the language of the claims if the question had 

not called for it, and I do not now assume, in any respect, to 
pass upon the merits or demerits of said claims, but only to express 
my surprise that such claims were allowed if any proper regard was 
had to the existing state of the art at the time. 


42—359 
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Q. 6. Please look at the corn-planter marked Complainant’s Ex- 
hibit Challenge Rotary Drop and state whether you find embodied 
in that machine any of the alleged improvements described and 
claimed in the first three claims of complainant’s reissue No. 10150 
in view of the state of the art as illustrated by the exhibits hereto- 
fore referred to, and give your reasons for any opinion you may ex- 
press. 

A. On examining said Challenge planter and comparing its de- 
vices and combination of parts with the several inachines show!ng 
the prior state of the art I find it to more nearly resemble some of 
them than it does the machine described and shown in complain- 
ant’s reissued patent exhibit. The Challenge machine, it will be 
noticed, is adapted to have its hand lever unlocked or disconnected 
from its foot treadle, which is not the fact in complainant’s machine. 
The Kelley and the Evans machines are adapted to have their hand 
levers measurably or entirely detached from the foot treadles, and to 
that extent more fully resembles the Challenge machine than the 
Challenge machine represents the complainant’s. The Challenge 
machine also has its hand lever placed at one side of the seat simi- 
lar to the Wright machine of ’76, and in this respect is dissimilar to 
complainant’s machine. The pivoted treadle of the Challenge ma- 
chine has considerable resemblance to the pivoted lever of com- 

plainant’s; but Trader’s foot treadle lever is also of the same 
549 = substantial, identical character, and is older than either of the 

others. Atkinson also shows a similar pivoted foot treadle 
older than complainant’s. For the foregoing and other differences 
that I can point out, if desired, I find the Challenge machine to 
more fully imitate the older machines than the complainant’s, 
and when complainant’s invention is limited to its proper dimen- 
sions in summing up the claims, as it must be limited by the prior 
state of the art, in that case I do not discover how the devices of the 
Challenge machine can be held to in any manner contain the inven- 
tion of the complainant. 


Complainant’s counsel desires to state that the question has been 
written down and read to the witness, and that while reading Mr. 
Scofield made some remark to the witness which counsel did not un- 
derstand fully, but to the effect that witness had made a mistake 
with regard to the location of the hand lever in complainant’s pat- 
ent, and he objects to such interference with the witness. 


Q. 7. In answer to question 5 you say, in discussing the Trader 
“sna that the hand and foot lever can be used jointly to raise or 
ower the rake or the foot lever could be used alone to perform these 
functions. I now ask you whether or not in the machine shown in 
that patent the hand lever could be used independently to raise or 
lower the rake teeth ? 

A. Yes, sir; I understand that it can be and intended to so have 
stated, if I did not. 

Q.8. Please state whether all of the machines and patents to which 
you have referred in your testimony are now present for your own 
inspection or for the inspection of complainants. 
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A. They are all present in this room and have been during my 
examination. 


590 Counsel for defendant offers in evidence the file wrapper 
and contents in the matter of the patent of Michael Rumstet- 
ter No. 231,104, which is received and marked “ Defendant's Ex- 
. hibit File of Complainant’s Original Patent.” , 
Also the file wrapper and contents in the matter of the patent of 
Michael Rumstetter No. 10155, which is received and marked “ De- 
fendant’s Exhibit File of Complainant’s Reissued Patent.” 


Adjournment to August 27th, 1854. 


; Avuaust 271TH, 1884—9 a. m. 
Examination resumed. 


Q. 9. Please examine the certified copy of the original of letters 
patent No. 10155, namely, patent No. 251,104, which is attached to 
the files above offered in evidence, and make a comparison between 
said original and-the reissue sued on, and state whether you find 
the invention covered by the first three claims of the reissue the 
same as that claimed in the original, and give your reasons for any 
opinion you may express. 

A. On an examination of the original patent exhibit upon which 
the reissued patent is based I find said original to contain only one 
claim relating to the devices enumerated in the first three claims of 
the reissue. This one claim of the original enumerates an elevating 
and depressing lever with a slot at its forward end pivoted to the 
main frame at its front end and connected to the runner frame by a 
bolt through said slot. Those recited parts are put in combination 
with shaft d@ and the lifting hand lever D, rigidly attached to said 
shaft, for elevating, depressing, and controlling the runner frame. 
This shaft, d, is the axis of the lever device, and lever D is rigidly 

attached to it. It is fair to presume this claim was thus 
D0] limited to the lever with the slotted front end and the hand 

lever rigidly attached to it by the state of the art, which 
showed similar levers in all substantial respects, of a prior date. 

Atkinson, for instance, showed a foot lever or treadle having its 
front end slotted identically the same as in the original patent and 
for the selfsame purpose in a corn-planter, and Trader showed a 
hand and foot lever, rigidly attached, almost identical in form and 
character with that of the original patent; but as this slotted lever 
anda rigid hand lever in connection with it may not have been 
shown in any of the original patents the Patent Office granted this 
. claim for the combination of these parts, and that is all that claim 

did grant, to wit, the slotted lever and hand lever rigidly attached 
through the shaft d. 

But, for some inscrutable reason not apparent to my senses, the 

Patent Office in’ the reissue 10155 expanded this claim into four 

new claims, in the first two of which they ignore the slotted lever 

and the rigid hand lever—in other words, they ignore all that was 

in the claim of the original patent, and in place of it substitute en- 
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tirely new matter, in language broad and indefinite enough to cover 
almost any conceivable combination of foot and hand levers and 
locking devices that had been or would be likely to be applied to 
use in a corn-planter, sulky rake, or sulky plow. The third claim 
of the reissue enumerates the rigid connection between the hand 
and slotted lever of the original, but ignores the slot altogether of 
the original and broadens the claim in its general scope. I there- 
fore do not find any element of the first claim of the original 
552 patent in the three claims of the reissued patent, except that 
of rigidity, and that not in such other combination of ele- 
ments as to warrant its validity as embodied in said third claim of 
the reissue. ‘The reissued claims, as I have before stated, appear to 
be wholly unwarranted when the basison which they were reissued, 
to wit, the first claim of the original and the prior state of the art, 
is tuken into consideration. 
Objection.—Complainant’s counsel objects to the foregoing answer 
as irrelevant and impertinent. 


Cross-examination by Mr. Woop: 


X Q. 10. I understand you to have in substance testified that the 
following enumerated alleged prior devices contain practically the 
foot and hand lever specified in the first three claims of complain- 
ant’s patent in principle and purpose, to wit: Trader patent, the 
Lane patent, Kimball patent, the two Wright planters, the Kelly 
planter and Kelly patent, the Buckeye planter, and one of the Evans 
planters. Did you intend to be so understood ? 

A. I intend to be understood that those enumerated machines con- 
tain substantially or identically the elements and combinations of 
the said three claims. 

X Q. 11. Is it or is it not true, then, that all of these enumerated 
devices are practically like each other in the principle of construc- 
tion and mode of operation of their hand and foot lever or treadles, 
in your opinion ? 

A. I regard them as substantially alike so far as they contain the . 
elements enumerated in the claims of complainant. Some of the 
exhibits did not show a hand lever 


5d3 Counse] for complainant here interrupts the witness and 
states that he wishes to confine him to the enumerated de- 
vices in the preceding question. 

(Witness continues :) 

But perhaps those enumerated in your question did show a hand 
lever. I wish to be understood, however, as finding in some of the 
machine exhibits all of the functions enumerated in the claims of 
complainant, and in others nearly all. 

X Q. 12. My last question was, Is it or is it not true, then, that 
all of these enumerated devices ave practically like each other in 
the principle of construction and mode of operation of their hand 
and foot lever or treadles,in your opinion? Please state if, logically, 
that question is entitled to an affirmative answer. 
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A. I repeat, as before, that I find in all of the machines enumer- 
ated in the question substantially similar devices of treadles, hand 
lever, and locking devices; at least sufficiently similar to come 
within the broad language of the claims of the reissued patent. 

X Q. 18. Iam not referring to the claims of the patent. I am 
asking you whether or not, in your opinion, as an intelligent me- 
chanic these respective combinations of hand levers and foot treadles 
in the various exhibits are practically like each other in construc- 
tion and operation ? 

A. The different devices are not practically alike, if by practically 
is meant to indicate the same form and construction, but are sub- 
stantially alike in legal and patent parlance, inasmuch as they are 
adapted to perform the same functions in substantially the same 

way. 
554 X Q. 14. Do you consider two things substantially alike 
that practically and in the hands of the user one gives satis- 
faction and the other is not satisfactory ? 

A. They may still be substantially alike, and for other reasons be 
satisfactory to one and not to another; and, besides, two things may 
be substantially alike, and one on account of the advance in the art 
and without any change of principle. ‘These old machines in this 
hall show the progress of the art in corn-planters during the last ten 
vears. ‘The object in that seetins to have been the same all through, 
and the principles employed are about the same; but the mechanical 
adaptations show much simplification and improvement, as is always 
the case in any line of machinery nowadays. 

X Q. 15. And two of these machines may be substantially the same 
in principle of construction, yet practically different as regards re- 
sults? 

A. They may bein degree. ‘The results may be greater or less in 
the one or the other, but if they are substantially alike they must be 
substantially the same in results, one, perhaps, operating better than 
theother. ‘To illustrate this I will refer tothe Wright machine. That 
has the rigid connection between the wheel and runner sections. 
That has foot treadles and hand lever with lock, and is capable of per- 
forming every motion and function ina more or less imperfect man- 
ner of the Challenge machine; but mechanically it is far from being 
as simple and practical in its construction. 

X Q.16. And yet, speaking of the hand lever and treadles them- 
selves, do you not call them substantially the same in the sense that 

you have used substantially in this deposition ? 
555 A. They are substantially the same within the scope of the 

language of the claims of the reissued patent,as I have repeat- 
edly said. Said claims call for foot treadles without specifying what 
kind of treadles,and for a hand lever adapted to be used in conjunc- 
tion with said treadles without limiting itself at all as to the kind of 
hand lever, and to locking device that will lock the runners into the 
ground or out of the ground without limiting itself at all as to 
the specific character of the locking device, except that it shall 
have the functions of locking the runners into and out of the ground. 
In the foregoing sense I consider the treadle lever and locking de- 
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vice of the Wright machine to be substantially the same as that of 
the reissued patent. If the claims of the reissued patent confined 
themselves 
Witness is here interrupted by counsel for complainant, who 
states that he has not asked anything about the reissued patent or 
its claims, but simply the question whether he considers the Chal- 
lenge planter substantially the same as the Wright planter, to which 
he himself has alluded in the last clause of his preceding answer. 


(Witness resuming:) 


And the sense in which I have used the word “substantially” is 
the same as it is usually used in comparing devices and means de- 
vices similar in function and operation. 


It is agreed that the Wright planter, 1876, above referred to is 
marked in this clause “ Exhibit McSherry Planter. 


X Q.17. Take the Exhibit McSherry Wright Planter. Do you 

or do you not consider the hand levers and treadles there 

556 substantially the same as the hand lever and foot lever of 
the Challenge planter in principle and results ? 

A. I do, to a certain extent, when broadly considered ; but, as.I 
have before stated, the hand lever, on uccount of the chain connec- 
tion between the two parts of the machine, cannot be employed to 
force down the runners into the ground, and only to lift them up. 
Other than that the two machines compared—operate by means of 
levers, foot treadle,and locking hand lever—thus employing the same 
mechanical forces for the purpose, but differently applied mechanic- 
as 

X Q 18. Then do you consider these two machines employ sub- 
stantially the same foot levers and treadles, or otherwise ? 

A. I consider they employ the same substantially to the extent I 
stated in my last answer, and beyond that otherwise. 

X Q. 19. To the extent stated ‘do you consider those devices prac- 
tically the same? 

A. I do not, if by practically is meant mechanically the same. 

X Q. 20. Is it not a fact that no two of the devices are alike in 
their mechanical details of construction in the machines enumerated 
in my first cross-question ? 

A. It is a fact that they are not precisely alike, having been con- 
structed by different parties, at different periods, in different places. 
As is usually the case, each mechanic has his own notion how he 
= make a machine, on the same general principle even. 

X Q. 21. And yet you consider them all of the same general prin- 
ciple, do you, or why else did you use that term ? 

597 A. Yes; toa certain extent they are all upon the same 

general principle, some going farther than others. The ob- 

ject aimed at in all of the machines is the adoption of devices that 

will enable the operator to force down or raise up the runners or to 

lock them in any desired position. That is the purpose aimed at 

in the construction of all the machines and they all employ hand 
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and foot levers in one form or another, and locking devices for the 
same purpose. 

X Q. 22. Do you consider two devices substantially the same when 
one practically performs its operation with a better or more satisfac- 
tory result than the other when this difference is due to differences 
in construction ? 

A. I consider them substantially alike if they operate from the 
same principle, and the fact that one is constructed less perfectly 
than the other in no way affects their substantially similar charac- 
ter, provided the construction in each case is upon the same prin- 
ciple. 

X Q. 23. Then all depends on what you deem the principle? 

A. Substantial resemblance depends on the pursuance of the same 
principle in substantially the same way. 

X Q. 24. Suppose you should pronounce two devices from an ex- 
amination substantially the same in principle of construction and 
mode of operation and purpose sought, and yet it should turn out 

4 that manufacturers, dealers, and users employ ed the one device and 
' found it useful, and with the other device they became dissatisfied, 
so that its manufacture, sale, and use was ab: indoned, would you in 
such an event yield your judgment, or would you still adhereto your 

opinion ? 
558 A. Iam not so egotistical but what I would readily yield 
my opinion on any subject if | saw good and sufficient reasons 
for it, and if, in the case supposed in the question, the machine that 
was abandoned was abandoned because incorrect in principle instead 
of being badly made I might naturally suppose that I had been 
mistaken; but in a practical experience of more than fifty years of 
designing, making, and using a great variety of machines and see- 
ing them used I do not now recollect an instance where I have 
been very materially misled as to the correct principle of a machine. 

X Q. 25. Are you the same D.J. Powers who testified as a witness 
in a shifter case in which I was counsel, respecting the grain drill 
manufactured by you at Madison, Wis.? 

A. I am. 


DAVID J. POWERS. 


(Here follows diagram marked p. 559.) 
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560 Unitep States PATentT OFFICE. 
EuGENE Stosson and Epwin C. Stosson, of Vienna, Illinois. 
Letters Patent No. 89512, dated April 27, 1869. 
Improvement in Corn-Planters. 


The schedule referred to in these Letters Patent and making part 
of the same. 


To all whom it may concern: 

Be it known that we, Eugene Slosson and Edwin C. Slosson, of 
the town of Vienna, in the county of Grundy and State of I[llinois, 
have invented certain new and useful improvements in corn-planters ; 
and we do hereby declare that the following is a full, clear, and ex- 
act description thereof, reference being had to the accompanying 
drawings, tnaking part of this specification, and to the letters of ref- 
erence marked thereon, like letters indicating like parts wherever 
they occur. : 

To enable others skilled in the art to construct and use our inven- 
tion, we will proceed to describe it. 

Figure J is the elevation and 

Figure 2 is the plan of the machine. 

Figure 3 represents the plates and 

Figure 4 the slide of the dropping-device. 

Figure 5 is the plan of the dropping device. 

The nature of our invention consists in so arranging the parts of 
the corn-planter that the runners would remain always in a_ hori- 
zontal position, or in a position parallel to the surface of the ground, 
and the pole would not press on the horse’s neck. | 

It consists, also, in the arrangement of the -dropping-device, as 
also in the mode of attaching scrapers to the machine. 

Our machine consists of two independent frames, A A and B B, 
connected by iron rods, a a, hooking into loops. 

To the lower frame, A A, runners C C and boxes D D are 
affixed. 

The upper frame, B B, of a triangular shape, is supported in front 
by caster-wheel E and in the rear by the covering-wheels F F. 

The device to raise or lower the frame A A, and with it the run- 
ners, consists in the following: 

To the cross-piece G of the frame A A is hinged an iron frame, 
H, the upper bar of which is provided with a roller or rollers, h h. 

A horizontal iron bar, I, journaled to the frame BB and ope- 
rated by hand-lever J, is provided with arms, K K, connected by 
short chains to the cross-piece G of the frame A A, and is provided 
also with short arm, /, coupled with the upper bar of the frame*H, 
by a bent bar, M. : ; 

A grooved segment, N, is secured to the bar I and lever J, revolvy- 
ing with them, and a chain, O, secured to the lever J, passes over 


J. W. ATKINSON. 56 
Corn-Planter. 


No. 225,318. Patented Mar. 9, 1880. 
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the segment N, and to the forward end of the frame B B, where it 
passes over pulley P, and is secured to the cross-piece Q of the 
frame A A. 

By moving the lever J to the front the frame H is placed into 
more or less vertical position, pressing the lower frame, A A, down, 
and pressing the runners into the ground, the slackened chain O 
allowing the front part of the frame A A to move down also; and, 
as the whiffletree R is hinged to the cross-piece Q, the pulling of 
the horses brings the front part of the frame A A down also, so that 
the runners C C are kept always in a horizontal position or in a 
position parallel to the ground, at any desired depth. 

The reverse of the above-described motion is obtained when lever 
J is operated in an opposite direction. 

Our dropping-device consists of two plates, d d’, arranged as rep- 
resented on Fig. 3, which, by being partially superposed, one over 
the other, as on Fig. 4, form two cells, f f, for the kernels. 

Cam g, pinned to the under side of plate d’, closes one cell after 
another alternately, being operated by the slide /, operated, in its 
its turn, by the hand-lever T. 

The slide J, represented on Fig. 5, consists of two arms, one of 
which, s, opens the cells alternately, and admits grain into them 
from the hopper D, while the other arm, ¢, is connected with cam 
g, and operates the same. 

The plate d is provided with a slot where bolt r is passing, and, 
therefore, can be adjusted so as to make the cells smaller or larger. 
The device operates in the best manner, and never cuts the grain. 

We attach the scrapers U U to the bar X, hinged to the rear of 
the frame B B, and operated by rod Y, hinged to said bar, and con- 
nected with foot-lever Z, pinned to the frame B B, and operated by . 
the foot of the driver. 

What we claim as new, and desire to secure by letters patent, is— 

1. The caster-wheel E, when applied to the corn-planter’s frame, 
in the manner substantially as and for the purposes herein shown 
and described. 

2. The raising and lowering device, consistitig of frame H, bar I, 
arm L,and bar M, as also segment N, chain O, and pulley P, or 
their equivalents, all arranged and operating substantially as set 
forth. | 

3. The dropping-device, consisting of plates d d’, cam g, and slide 
l, arranged and operating as herein described and specified. 

4. The manner of attaching scrapers U U to the machine, and 
operating the same, substantially as set forth. 

KUGENE SLOSSON. 
EDWIN C. SLOSSON. 
Witnesses : 
A. R. NEWPORT, 
JOSEPH G. NELSON. 


(Here follows diagram marked p. 561.) 


43—359 


308 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 


562 Unitrep STaAtes PATENT OFFICE. 


James W. ArKrnson, of Moline, Illinois, assignor to Deere & Mansur 
Company, of same place. 


Corn- Planter. 


Specification forming part of Letters Patent No. 225,318, dated March 
9,1880; application filed December 6, 1879. 


To all whom it may concern: 

Be it known that I, James W. Atkinson, of Moline, in the county 
of Rock Island and State of Illinois, have invented certain new and 
useful improvements in corn-planters; and I do hereby declare that 
the following is a full, clear, and exact description of the invention, 
which will enable others skilled in the art to which it appertains to 
make and use the same, reference being had to the accompanying 
drawings, and to letters of reference marked thereon, which form a 
part of this specification, in which— 

Figure 1 is an enlarged side elevation of the elevating and de- 
pressing lever and adjacent parts of the machine. Fig. 2 is a sec- 
tional view in the line z vin Fig. 5. Fig. 3 is a top-plan view of a 
corn-planter embodying my invention. Fig. 4 is a perspective view, 
enlarged, of one of the adjusting-stops. 

This invention relates to improvements in corn-planters of that 
class in which a rear frame is hinged to a forward frame, the rear 
frame mounted on wheels and supporting the driver’s seat, and the 
front frame generally supported on runners and carrying the seed 
measuring and discharging devices, and in which a lever is jour- 
naled to the rear frame, and arranged so that the driver may operate 
it with his feet to raise and lower the forward frame; and the inven- 
tion consists, essentially, in the combination, with the forward and 
rear frames of a corn-planter hinged or pivoted together, of the 
slotted lever having the rear end foot plate or plates and forward 
recurved or upwardly and rearwardly bent end with foot plate or 
plates, said lever being hinged or pivoted at or near its center to the 
rear frame, with its forward end connected to an extension of the 
forward frame for elevating or depressing said frame. 

It further consists in the combination, with the forward and rear 
frames of a corn-planter hinged or pivoted together, of the notched 
elevating and depressing lever, hinged or pivoted at or near its cen- 
ter to the rear frame, with its forward end connected to an extension 
of the forward frame and recurved or bent upward and backward, 
and the detent pawl hinged at its upper end to the seat-supporting 
frame, and its lower end adapted to engage with said notched lever 
holding the forward frame in an elevated position. 

It finally consists in the combination, with the forward and rear 
frames of a corn-planter hinged or pivoted together, of the elevat- 
ing and depressing lever hinged or pivoted to the rear frame, the 
central and rear extension-bars of the forward frame, connected to 
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said lever and provided with a transverse bar, and the vertically- 
adjustable plates secured to the rear frame near the front end thereof 
for regulating the depth of planting, all as will be hereinafter fully 
deseribed. 

Referring to the drawings by letters, letter A represents the axle; 
b Bb, the side bars, and C, the transverse bar, forming the rear 
frame, mounted on wheels D, and supporting a driver’s seat, E, on 
a curved bar, E’, and standards E”. F is the forward frame, with 
runners Gand seed-boxes and central bars,I, having their rear ends, 
i, extending in rear of the forward frame, F. The front and rear 
frames are hinged to each other @ a, as shown in the drawings. 

J is a lever, preferably pivoted at its midlength at) in a slot in the 
seat-supporting bar E’, and provided at its rear end, J’, with foot- 
plates 7’. The forward end, J”, of the lever J is bent upward and 
backward, as shown at Figs. ] and 2 of the drawings, and provided 
at its rear end with a foot plate, 7”. In the angle formed by the 
bend in the lever J a slot, & is formed, which receives a shaft, &’, 
carried in the upper ends of and between standards K, which pro- 
ject upward from the rear ends of the extension-pieces 7. 

lL, is a detent-pawl, hinged at its upper end to the rear side of the 
bar E’, and its lower end forked so as to retain it in working posi- 
tion astride the rear end of the lever J. 

M is a transverse bur secured to and near the rear ends of the ex- 
tensions 2. 

N N are plates secured one to the inner side of each bar, B, by a 
bolt, n, which passes through a slot, n’, in each plate N, and by 
means of which said plates may be adjusted vertically in the evident 

manner. The lower end, n”, of the plates N are turned inward, 
063 so that the bar M will strike them when it is lowered suffi- 

ciently, and thereby limit the extent to which the forward 
frame may be lowered, and provide means for gaging the depth of 
planting by adjusting the height of the plates N on the bars B. 

[n operation the driver may raise the forward frame by pressing 
with his feet on the rear end of the lever J, and when desired he 
may depress the rear end of said lever sufficiently to raise the run- 
ners G entirely above the ground, when the lower end of the pawl 
L, will engage with a notch, /, in the upper side of the lever J and 
hold the forward frame in an elevated position, as shown by dotted 
lines at Fig. 2 of the drawings, until released by the driver placing 
his foot beneath one of the arms l’, which project from the side of 
the pawl L, and lifting said pawl out of the notch J. 

The driver may press the runners G into the soil with great force, 
when desired, by placing his feet on the foot-plate 7” on the forward 
end, J’’, of the lever J. 

[ am aware that corn-planters in which a rear frame mounted on 
wheels is hinged to a forward frame carrying the seeding devices, 
mounted on runners, and in which a bent or curved lever, hinged 
or pivoted to the rear frame and connected to the forward frame, is 
used to raise and depress said forward frame, and also devices for 
regulating the depth of planting, are old, and such I do not wish to 
be understood as claiming, broadly, as my invention. 
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Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. In a corn-planter, the combination, with the forward and rear 
frames hinged or pivoted together, of the slotted lever J, having the 
rear end foot plate or plates, j’, and forward recurved or upwardly 
and rearwardly bent end, J’’, with foot plate or plates 7’’, said lever 
being hinged or pivoted at or near its center to the rear frame, with 
its forward end connected to an extension of the forward frame, sub- 
stantially as and for the purpose herein shown and described. 

2. In a corn-planter, the coinbination with the forward and rear 
frames hinged or pivoted together, of the notched elevating and de- 
pressing lever J, hinged or pivoted at or near its center to the rear 
frame, with its forward end connected to an extension of the for- 
ward frame and recurved or bent upward and backward, and the 
detent-pawl! L, hinged at its upper end to the seat-supporting frame, 
antl its lower end adapted to engage with said notched lever, sub- 
stantially as and for the purpose herein shown and described. 

3. In a corn-planter, the combination, with the forward and rear 
frames hinged or pivoted together, of the elevating and depressing 
lever J, pivoted to the rear frame, the central and rear extension- 
bars, I I 42, of the forward frame, connected to said lever J and pro- 
vided with a transverse bar, M, and the vertically-adjustable plates 
N N, secured to the rear frame, near the front end thereof, substan- 
tially as and for the purpose herein shown and described. 

In testimony that I claim the foregoing as my own I affix my sig- 


nature in presence of two witnesses. 
JAMES W. ATKINSON. 
Witnesses : 


A. B. DICK. 
J. M. WATERS. 


(Here follow diagrams marked pp. 564, 565, & 566.) 
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JuHN LANE, of Chicago, Ill., assignor of one-half his right to the 
Chicago Plow Manufacturing Company, of same place. 


Improvement in Sulky- Plows. 


Specification forming part of Letters Patent No. 205,752, dated July 
9, 1878; application filed January 15, 1878. 


To all whom it may concern: 

Be it known that I, John Lane, of Chicago, in the county of Cook 
and State of Illinois, have invented a new and useful improvement 
in sulky-plows, which improvement is fully set forth in the follow- 
ing specification and accompanying drawing, in which— 

Figure 1, sheet one, is a rear view of my improved sulky-plow. 
Fig. 2, sheet 1, is a top view of same, having the seat and a part of 


J. LANE. 2 Sheeis—Sheet | 
Sulky-Plow. 
No. 205,752. Patented July 9, 1878. 
Tir IEG. 
Li 
Aacioat/ tify te: > fp, $6.8 


A L. 
kLalleuge Gra 


_-* 
s 
Cauitic’ Co j ae: 
7 ~ G 
Zz 
D> &* 
x’ 
-b 
Cc 
é 7%: a Ff: 
wr, a 
Fig. Rk. 
| S —a— = = oe A j 
| Wit- Dp A 
~~ D ey 
a? Ld P Zz 
Ah B’ 
“a ad 
~ >. - -— 
a’ ~*~ 7, iB 
Cc 
o ° 
a ° 
a | i 
Witnesses 


Lnventor. 
Wie fran hame 


566 
2 Sheets—Sheet z 


J. LANE. 
Sulky-Plow. 
No. 205,752. Patentea July 9, 1878. 


Inventor. 


potions, 


Witnesses. 


Sea 


#4 


¥ ie Oe F ‘ cog Naas 
ec ee ee ek, sgh ee 


THE CHALLENGE CORN-PLANTER CO. , o4L 


the arch removed. Fig. 3, sheet 2, is a side view of same, having 
the front side removed to a line perpendicular from the seat down. 
Fig. 4, sheet 2, is a view of my improved lifting-lever detached, and 
showing both a front and side view. 

Like letters of reference refer to like parts in all the drawings. 

My invention relates to sulky-plows; and consists in providing 
an axle, supported on wheels and carrying one or more plows, with 
the peculiar parts and arrangements of parts combined in construc- 
tion of my improved sulky-plow, as is hereinafter set forth and 
shown. 

A is the axle, which is of peculiar construction, and made of a 
single bar, bent, forming the elevated center a, and extending both 
to the right, a', and left, a’, and the right extension a’ having a 
wheel-arm, a®, formed thereon, and the left extension a® having its 
end a* bent upright, and to which is attached a rotating wheel-arm, 
as shown. 

B is the arch, which is attached to the axle A, and supports the 
tongue end E, the carrier D, the support C, and the foot-rail F, as 
shown. The arch B is attached to the axle near the bends in the 
axle A, and extends below the axle, as shown. 

C is the support, which is formed of one piece of iron, bent some- 
what in Y shape, and connected with pivots b 6 tothe arch B above 
the axle A, and, extending rearward, supports the plow-beam K, as 
shown. 

One arm of the support C extends forward, as at 6', beyond the 
arch B, as a lever, to assist in lifting the rear part of the support C 
and plow thereto attached, as shown. 

D is the carrier, which is formed of one piece of iron, bent some- 
what in U shape, and both arms thereof are attached by pivots to 
the arch B, below the axle A, on the pivot-centers d, and the carrier 
extends forward unattached on the top of and near the end-of the 
beam Kk, as shown. : 

At one corner of the carrier D is formed a perforated lug, d, in 
which a connecting-rod, d’, is secured, connecting the carrier D with 
the hand-lever H forward of the fulcrum in the hand-lever, as shown. 

E is the tongue or rear end thereof, which is rigidly secured to 
the arch B with bolts through the ears 6*. The tongue extends for- 
ward and supports the segment G, the hand-lever H, and the foot- 
rail F. 

F is the foot-rail and brace, which is attached at one end to the 
arch B, and extends forward, and is curved obliquely to the tongue 
end E, to which it is rigidly attached, forming a brace from the for- 
ward end of the tongue end E to the far-off side of the arch B. 

f is a foot-board attached to and near the center of the foot-rail F, 
as shown. 

G is the perforated segment, which is attached to the side of the 
tongue end E some distance forward of the arch B. 

H is the lifting hand-lever, which is bent curved somewhat in | 
shape, and near the center of the curve is the fulcrum, attached to 
and pivoted on the center A of the segment G, with the short arm A’ 
extending rearward, and the long arm A? extending first forward 
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and then curved upward, and ending in an upright portion, h®. The 
short arm f/' and the center curved part and that part extending 
forward to just beyond the segment G is one separate piece, separate 
from the upright portion h®, and the two are bolted together at A‘. 
The arm hk? extends below the bolt at A‘, and has formed thereon the 
offset-slide guard h*, resting loosely against the back of the segment 
G, keeping the lever H close to the segment G when moved back 
and forth. 

The long arm h? carries a side lock-lever, h®, having a pin at its 
bottom end, striking through a perforation in the lever Hi into one 
of the perforations in the segment G, locking: the lever H to the seg- 

ment G, when, by grasping the top end of arm A® and the 
568 side lever A®, drawing them together, the pin is drawn out and 

the lever H moved as desired. At the rear end of the arm 
h} is a perforation, supporting a rod-link, e, which connects in a per- 
foration in the end of the extension }' of support C, as shown. 

Forward of and between the fulcrum of the lever H and the rim 
of the segment G are perforations g in the lever H, to receive and 


‘support the rod-link d*, connecting with the corner of the carrier D, 


as shown; and the connecting-rod d* may be adjusted by moving it 
to other perforations g in the lever H, so as to regulate the carrier D 
up and down as to its position relatively to the rear part of the sup- 
port C, as shown. 

The advantage of having the lever H bert in L shape (over a 
straight lever) is that in its operation it requires the heaviest power 
pull at starting to lift the plow, and the power is gradually de- 
creased, until finally slight power is wanted as the plow reaches its 
highest elevation, for the reason that the short arm A! in its travel 
on the arc of a circle at first moves the plow rapidly, and then 
slowly, until the fulcrum center A, short arm h', rod-link e, and the 
forward end of extension }' are on or nearly on a straight line from 
the fulerum-center h on the tongue downward to the extension 0', 
while the long arm h® extends horizontally rearward by the side of 
and in easy reach of the operator. 

The tongue end E, or a tongue bolted to the tongue end, extends 
forward between the horses to the neck-yoke. A seat, S, provided 
with a spring, s, is attached to the top of the arch B, as shown. 

The rotating wheel-arm a*, with its holder a® and adjusting-lever 
a’, is of peculiar construction. The wheel-arm a’, holder a®, and 
the bar connecting them together are of one piece, a single bar bent, 
one end forming the wheel-arm a’*, the other end forming the up- 
right holder a®, and connected together by the bar extending hori- 
zontally from one to the other, and is pivoted on a pin a’, at the 
lower corner of the holder a®, as shown, connecting the holder a® to 
a box, m, on the forward side of the extension a® of the axle A. On 
the top of the upright a* is a segment-bar, n, which is perforated 
with several holes; and an adjusting-lever, a’, locking into the bar 
n, adjusts the wheel on the wheel-arm a° up and down. The adjust- 
ing-lever a’ is bolted to the top end of the upright-part holder a‘, 
and has a side lever-lock, locking into perforations in the segment- 
bar n; also, has an extension, r, by the side of the segment-bar’n, 
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keeping the parts close together. The upright part a® has support 

by resting against the box m and segment-bar n, and the wheel-arm . 
has support by resting against the upright part a‘, resisting down 

weight and forward pull of the plow and frame. 

The rod-link e is of novel construction, and consists of a rod of 
iron bent at both ends at right angles, and one end (a short bend) is 
secured in the perforation in the end of theextension 6'. The other 
end (a longer bend) passes through the perforation in the end of the 
short arm /' of lever H, and extends through the perforation in the 
short arm i! a sufficient distance for a foot-rest, on which I place a 
foot-roll, w, as shown, whereby the operator, having his foot resting 
on the roll w, throws his weight on the foot-rest when pulling back- 

rard on the lever H, assisting with the foot in working the lever 
and lifting the plow. 

In operation, the plow is adjusted at work, carrying the plow with 
its load of furrow-slice on the wheels, by so adjusting the carrier D 
with the support C as to hold the point of the plow-point down 
and working below the land-side bar, as shown in Fig. 3, in 
which the line L shows the top of the furrow-slice 1 and the 
line P shows the bottom of the furrow; and J is the land-side bar 
of the plow; and the position of the plow shows how the rear end 
of the land-side bar .J is carried above the bottom of the furrow, 
and the plow with the furrow-slice carried on the wheels while the 
plow-beam K is held in position by the support C and carrier D, as 
shown. 

In the drawing, Fig. 3, the wheel Q is shown as working in the 
last furrow before the furrow just turning by the plow, and the fore- 
ground not shown, so as to show the plow at work, with its load of 
furrow-slice being carried, as shown, when the land-side bar J does 
not rest on the bottom of the furrow. 

The operator, sitting in the seat 8, with his foot resting on the 
foot-roll w, throws his weight on his foot, while with his hand he 
unlocks the lever H and pulls back one or more stops, thereby lift- 
ing the plow squarely up. The rod d* lifts the carrier D equal in 
distance to what the lever-arm h', rod e, extension b'; and support 
C have lifted the rear part of the plow, and the plow now works at 
a less depth. The plow-beam not being attached to the carrier D, 
other than resting against it, the plow endeavors'to seek a level work 
of the land-side, and is prevented from so doing by the carrier D 
holding the end of the beam down, while the support C supports and 
@ holds the plow from working any deeper. The operator continues 

to pull lever H to raise the plow from the ground for turning corners 
and going about the field. ; 

The width of plowing is regulated by the draft-clevis, as in ordi- 
nary plowing. 

The lever H operates to control the depth of plowing and lift the 
plow above the ground. , 

The rotating wheel-arm a° regulates the winging of the plow or 
leveling of the plow with the depth-cutting; and the carrier D and 

_support C regulate and control the pitch and depth of cutting, and 

— the plow working point down and being carried on the wheels, 
as shown. 
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Having thus described my invention and the operation of my im-_ 
proved sulky-plow, I claim in a sulky-plow carrying one or more 


plows— 
569 1. The lever H, rod d’, and carrier D, arranged and oper- 


ating, as shown, with rod-link e, extension 6', and support C, 
all arranged and operating substantially as shown, and for the pur- 
pose set forth. 

2. The lever H, carrying the lock-lever h®, with segment G, con- 
nected therewith, as shown, and operating with rod d ‘and carrier D, 
also with rod-link e, foot-roll w, extension b/, and ‘support GC, all ar- 
ranged and combined subst: antially as shown, and for the purpose 
set forth. 

3. The carrier D, bent and formed as shown, and the ends of the 
arms pivoted on the pivot-centers d d, and extended forward of the 
axle to near the forward end of the plow-beam, where its forward 
end rests on the top of the plow-beam, and rod d®, and lever H, all 
arranged and operating substantially as shown, and for the purpose 
set forth. 

4. The lever H, rod-link e, extension 5', and support C, arranged 
as shown, and having the foot-roll w attached to the rod-link e, and 
all arranged and operating substantially as shown, and for the pur- 
pose set forth. 

5. The rod-link e, connecting the short arm h! of the lever Hand 
extension 6', and the top end of rod-link e, extending and support- 
ing the foot-roll w, as shown, all arranged and operating substan- 
tially as shown, and for the purpose set forth. 

JOHN LANE. 


Witnesses: 
E. G. SHUMWAY. 
G. H. HULL. 


570 [Endorsed:] Schofield & Wise. 96272. Oct. 26th, 1869. 
Horse rakes. Def’t’s Exhibit “Schofield & Wise Patent.” 
Fred. W. Stevens, notary public & acting ex’r. 


(Here follows diagram marked p. 571.) 
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SiLas C. ScHOFIELD and A. Jupson Wisk, of Chicago, assignors to 
Silas C. Schofield and William D. Andrus, of Rockford, Illinois. 


Letters Patent No. 96272, dated October 26, 1869. 
Improvement in Horse- Rakes. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern: 
Be it known that we, Silas C. Schofield and A. Judson Wise, of 
Chicago, in the county of Cook and State of Illinois, have invented 
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a new and useful improvement in horse-rakes, and we do hereby 
declare the following to be a full, clear, and exact description of the 
same, reference being had to the accompanying drawings and the 
letters and figures marked thereon, which form a part of this speci- 
fication and in which— 

Figure 1 represents a top or plan view of the rake; 

Figure 2, a transverse vertical sectional view; 

Figure 3, an end elevation of the axle and cap, and 

Figure 4, a side elevation of a portion of the same. 

The nature of our invention consists in the special device shown 
and described for securing the teeth to the rake, and also in the 
special device used in attaching the wheels to the rake. 

To enable those skilled in the art to understand how to manu- 
facture and use our invention we will proceed to describe the same 
with particularity. 

The same letters of reference refer to the corresponding parts in 
the different figures. . 

Our rake is a sulky-rake, A being the ordinary wheels used on 
sulky-rakes and B is the axle, which also serves as the rake-head or 
the cross-piece to which the teeth are attached. 

There are transverse notches cut in this piece B, as shown in Fig. 
2 and indicated by dotted lines in Figs. 3 and 4, in which the coil 
part of the rake-tooth is placed, the end of thé rake-teeth being bent 
so as to extend perpendicularly into the said axle, as indicated. 
These transverse notches are as wide as the coil of the tooth. 

There is also a cap-piece, C, in which there are similar transverse 
notches for the coil of the teeth. 

This cap-piece is held in place by the blocks D and bolts E. 

By this method of securing the rake-teeth the coil is kept from 
spreading by each side of the coil resting in notches just wide 
enough to receive them, and at the same time there is nothing in 
the coil to prevent it from giving ail the spring there is in the 
meta!, just as much as if the tooth had no fastening. 

There are plates, F’, attached to the ends of the axle B, in the cir- 
cumference of which there are notches, H, and there are also crank- 
axles, I, attached to the axle B, through: the spindle of which the 
bolt J passes, one end of the bolt resting in one of the notches in 
the plate I’, the nuts which secure the wheels A being screwed to 
the other end thereof. 

By placing the bolts J in different notches, H, in the plate F the 
height of the axle B is regulated. 

K represents the thills and L cross-pieces to which the seat-support 
M is attached. . 

There is a cross-piece, N, attached to the rear end of the thills, and 
O are guards extending out from the cross-piece N to clear the rake- 
teeth of hay when they are elevated, as hereafter described. 

The axle B is hinged to the thills by the hinges P P, and is 
turned on said hinges to raise the teeth to discharge the windrow of 
hay. : 

Q is a lever attached to the axle and extending up near the driver’s 
seat for the purpose of turning the axle to raise the teeth, and there 

44—3959 
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is also a treadle-lever, R, attached to said axle, whereby the operator 
can turn the axle on its hinges and discharge the hay from the rake 
with his foot. 

There is also a treadle-lever, 8, which has its bearing in the seat- 
support M and which is attached to the end of the treadle-lever R. 

There is a joint, T, in the treadle-lever 8S, which, when the rake is 
thrown into the position indicated by the blue lines in Fig. 2, can 
be made. to assume the position also shown for it by the blue lines, 
when it locks the rake in that position, with the rake-teeth raised 
from the ground, when the sulky can be readily driven from or to 
the field. 

But the principal object of the treadle S is to enable the operator 
to press the rake-teeth to the ground with his foot. By placing his 
foot upon the treadle 8 he presses the rake-teeth to the ground, and 
by placing it upon the treadle R he can raise the teeth from the 
ground to discharge the hay. 

Having thus fully described the construction and operation of 
our invention, what we claim and desire to secure by letters patent 
1s— 

1. The transverse slots or notches in the axle B and cap C in 
combination with the coil of the rake-tooth for the purposes of 
securing the rake-teeth, substantially as and for the purposes speci- 
fied. 

2. The combination of the plates F, provided with the notches H, 
the crank-axle I, and bolt J, when constructed and arranged sub- 
stantially as and for the purposes specified. 

SILAS C. SCHOFIELD. 
A. JUDSON WISE. 
Witnesses : 
J. L. COBURN. 
L. L. COBURN. 


574 Der’t’s Exurpir Kimpatyt Patent. Fred. W. Stevens, No- 
tary Public & Acting Ex’r. © : 
(Here follows diagram marked p. 575.) 
576 Unitep States Patent OFFIce. 
GEORGE KIMBALL, of Springfield, Vermont. 
Improvement in Horse- Rakes. 


Specification forming part of Letters Patent No. 45502, dated Decem- 
ber 20, 1864. 


To all whom it may concern: 

Be it known that I, George Kimball, of Springfield, in the county 
of Windsor and State of Vermont, have invented a new and im- 
proved horse-rake; and I do hereby declare that the following is a 
full, clear, and exact description thereof, which will enable others 


sas in Mes Sn 


G. KIMBALL. 


Horse Rake. 
No. 45,502. 
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skilled in the art to make and use the same, reference being had to 
the accompanying drawings, forming part of this specification, in 
which— 

Figure 1 isa side view of my invention; Fig. 2,a plan or top 
view of the same. 

Similar letters of reference indicate like parts. 

This invention consists in having the rake attached to the thills 
in front of the wheels, and having hand and foot levers arranged 
and applied in such a manner that the driver, while on his seat and 
when the rake is at work, will have perfect control over the latter, 
so as to keep it in proper working position and allow it to yield or 
give to conform to the inequalities of surface over which it may 
pass, and also readily raise it, in order that it may discharge its 

oad. 

A represents an axle having a wheel, B, at each end of it; and 
C C are thills, attached to the axle, and connected by a cross-bar, a, 
to which the whiffletree D is attached. 

Eis the driver's seat, at the upper end of astandard or support, F, 
which is secured to the axle; and G is a rake-head fitted in bear- 
ings 6 6 on the thills C C,in front of the wheels B B, the rake- head 
being allowed to turn freely i in its bearings. 

H “represents the rake-teeth, which are ‘of the usual ened form, 
constructed of wire and attached to the rake-head G in the ordinary 
manner. 

To the rake-head G there are secured two lever-frames, I I’, which 
are at right angles to each other, as shown clearly in Fig. 1, the 
frame I being in a horizontal and the frame I’ in a vertical posi- 
tion when the teeth H are at work. 

To the axle A the lower end of the lever, J, is attached, and this 
lever is connected by a rod, K, with the lever-frame I’. The lever 
J extends upward by the side of the driver’s seat E, so as to be within 
convenient reach of the driver. 

As the machine is drawn along the driver has his feet acting upon 
the frames I I’, and the rake is operated or controlled thereby, so as 
to be kept to its work or raised in order that it may discharge its 
load. The lever J may also be manipulated at any time in order to 
assist in the operation. 

The device is extremely simple and efficient, there being but few 
parts, and none which are liable to get out of repair. 

I claim as new and desire to secure by letters patent— 

The two lever-frames I I’, attached to the rake-head G, as shown, 
in combination with the lever J, attached to the axle A and con- 
nected to the frame I’ by the rod K, when said parts are used with 
a rake attached to the thills C C in front of the wheels B B, and all 
arranged to operate substantially as and for the purpose set forth. 


GEORGE KIMBALL. 


Witnesses : 
SAM’L W. PORTER. 
SAM’L STEELE. 


[Endorsed:] G. Kimball. 45502. Dec. 20, ’64. Horse-rake. 
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077 ~=Der’r’s Exurprt TRApER Patent. Fred. W. Stevens, Notary 
Public & acting Ex’r. 


(Here follows diagram marked p. 578.) 


579 Unitep States PATENT OFFICE. 
JAMES F,, TrApeErR, of Xenia, Ohio. 
Improvement in Horse Hay-Rakes. 


Specification forming part of Letters Patent No. 177,176, dated May 
9, 1876; application filed April 1, 1876 


To all whom it may concern: 

Be it known that I, James F. Trader, of Xenia..in the county of 
Greene and State of Ohio, have invented certain new and useful im- 
provements in horse hay-rakes, of which the following is a specifi- 
cation: 

The first part of the invention relates to the manner of fastening 
the teeth, and consists in the provision of an adjustable tooth-socket 
attachment, having a curved base to rest on an axle with an upper 
curved face, whereby the position of the teeth is regulated by simply 
moving the attachment back or forward ; and the second part of the 
invention relates to a compound hand and foot lever dumping de- 
vice, consisting of the parts hereinafter described. 

Figure 1 is the perspective view of portions of a rake embodying 
both “parts of the invention. Fig. 2 is an enlarged perspective view 
of the tooth-fastening att achment, when made to allow the point of 
the tooth to have a loose motion, and Fi ig. 3 isa similar view of the 
same device when made for a fixed tooth. 

P is the axle, the upper side of which is madecirculine. B is the 
tooth attachment, provided with a socket, d, for the tooth to rest in, 
the groove being sufficiently deep and horizontal at the back to allow 
the tooth C to play vertically in it, and circular at the bottom to fit 
the axle. It is provided with a slot, D, through which a bolt from 
the axle projects, and by means of a nut is adjusted to any desired 
position, and there secured, the object of such adjustment being to 
regulate the points of the teeth to suit the work. A is a similar at- 
tachment, but intended to hold the tooth without vertical play, and 
having its rigid end turned up instead of being horizontal. Both 
are shown in Fig. 1, and in practice they may be used together, or 
either may be used separately. E is the operator’s seat; N, a cross- 
bar; H, a bracket, to which the lever is pivoted, and against which 
the lower end of the hand-lever IF, or the bracket-projection i under 
it, rests when the rake is in operation. M is a goose-neck bracket, 
securely attached to the axle P, and to which the straight arm L is 
pivoted. Gis a curved arm, pivoted to L at one end, and to the 
bracket H at the other, and provided with two foot-pads, I and K. 
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J. F. TRADER 
EORSE HAY-RAEE. 


d78 
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a. Beaty, 
Corn-Planter. 
No. 167,612. Patented Sept. 14, 1875. 
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The operator keeps the rake to its work by a gentle pressure of 
e foot on pad I, and when he desires to dump the load he changes 
; foot to pad K, slight pressure upon which, with the assistance of 
nd-lever F’, performs the operation. 
I claim— 
1. The curved tooth-fastener A or B, provided with a groove for 
» tooth and a slot for end adjustment, substantially as shown and 
scribed. 
2. The compound hand and foot lever, composed of the arms 
a L, foot-pads I K, and stop i, substantially as shown and de- 
ibed. 
[n testimony whereof I have hereunto set my hand this 22d day 
March, 1876. 
JAMES F. TRADER. 

W itnesses : 

JOHN A. HENRY. 

T. L. MAGRUDER. 


) Derenpant’s Exuipir Ketity Patent. Fred. W. Stevens, 
Notary Publie & Acting Ex’r. 


(Here follows diagram marked p. 581.) 
, UnitreD States PATENT OFFICE. 
JoHN Ketty, of Troy, Ohio. 
Improvement in Corn- Planters. 


cification forming part of Letters Patent No. 167,612, dated Sep- 
tember 14, 1875; application filed March 19, 1875. 


all whom it may concern: 


se it known that I, John Kelly, of Troy, in the county of Miami 


| State of Ohio, have invented certain improvements in corn- 
nters, of which the following is a specification : 

ly invention relates to corn-planters, and consists in so construct- 
the machine that the driver may, by moving a lever and with- 
leaving his seat, raise or depress the runners, according as the 
und is soft or bard, and fix them in that position. 

‘igure 1 is a longitudinal section of a corn-planter, with my im- 
vements, and Fig. 2 is a top view of the same. 

n the drawings, R represents the runners, which are pivoted in 
ordinary manner at F to the beams P, which are attached to the 
e of the driving-wheels. The tongue of the machine, which is 
shown in the drawings, is attached to the runners in the ordi- 
y manner. At dis pivoted to the beams Pa beam,c. This 
m is attached at its forward end to the runners by a link, eé, as 
wn in Fig. 1. Lis a lever, whose fulcrum is at its lower end, 
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which has a short, horizontal arm, /, to wh.ch is hinged a hook, B. 
This hook passes through a slot in the beam ce, and has a weight, a, 
to keep it against the back end of the slot. The slot has two pins, 
g and A, one at each end, on which catch notches in the hook. At 
S isa toothed sector, into which works a catch actuated by the 
handle rv, so that when the operator grasps the handle of the lever 
L in his hand the handle ¢ is pressed close to it and raises the catch 
so that the lever may be moved backward and forward. This catch 
and sector serve to keep the lever in any desired position. I is the 
driver’s seat, fixed to a support, K, which is pivoted at / to the frame 
P of the machine. O isa brace pivoted at n. At m is a bolt, pass- 
ing through the support K, and through a slot in the brace O. 

To balance the machine, the nut m is loosened, and the seat [ 
moved backward or forward, which the slot in the brace O allows 
it to do, until the proper balance is obtained. The nut is then 
tightened and the seat will be held firmly in place. 

If it be desired to box the machine for transportation or other 
purposes, the bolt m is withdrawn, and the seat and brace may then 
be folded down flat. 

In passing over soft ground the wheels sink in to a certain extent, 
which lowers the runners, and it is often desirable to raise them 
somewhat. ‘This is done by the driver's drawing the lever-handle 
L back. This pulls the hook B down, and with it the rear end of 
the beam c, and as that beam is pivoted at d, its forward end, and 
with it the runners R are raised. 

In passing over hard ground it is desirable for analogous reasons 
to lower the runners. Thisisdone by moving the lever L forward, 
when the runners will be lowered by their own weight. 

In the case of very hard ground it issometimes necessary to force 
the runners down. ‘To do this the driver, with his foot, pushes the 
hook B forward, so as to detach the notch from the pink. He then 
draws the lever back until the notch } catches on the pin g, and 
then pushes it forward, thus forcing the runners down into the 
ground. 

It will be seen that the driver has thus a ready means of raising 
or lowering the runners, or of forcing them down instantaneously 
and without stopping the machine, and of holding tiem in any 
required position without the exercise of muscular power, which is 
a very valuable assistance, especially where the ground varies from 
hard to soft, and vice versa, in the same field. 

The hook B has two notches to catch on the pin h. The lower 
one of these is to raise the runners off the ground in driving to and 
from the field, and the other for use in the field. 

The seed-boxes and feeding mechanism are placed at T T, but are 
not shown, as they form no part of this invention. 

What I claim as my invention is— 

1. The combination, in a corn-planter, of hand-lever L, hook B, 
and beam ¢, for raising or lowering the runners, or forcibly depress- 
ing the same, at the will of the operator, substantially as described. 

2. The combination, in a corn-planter, of hook B and counter- 
balance a, substantially as and for the purpose set forth. 
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5824 3. The combination, in a corn-planter, of the hook B, 
hand-lever L, and toothed sector and catch, substantially as 
and for the purposes specified. 

4. In a corn-planter, the combination of beam ¢, pivoted at d to 
the frame of the machine, hook B, acting in a slot in the beam ¢, as 
described, and lever L, to actuate the same, for the purposes set 


forth. 
JOHN KELLY. 
Attest: 
W. F. ROSS. 
R. GIBBS. 
(Here follows diagram marked p. 583.) 
584 Unirep States PATENT OFFICE. 


H. J. Hower, of Onarga, Illinois. 
Improvement in Corn-Planters. 


Specification forming part of Letters Patent No. 32294, dated May 
14, 1561. 


To all whom it may concern: 

Be it known that I, H. J. Howe, of Onarga, in the county of Iro- 
quois and State of Illinois, have invented a new and improved corn- 
planter; and I do hereby declare that the following is a full, clear, 
and exact description of the same, reference being had to the an- 
nexed drawings, making a part of this specification, in which— 

Figure 1 is a side sectional view of my invention, taken in the 
line «a, Fig. 3; Fig. 2, a transverse vertical section of the same, 
taken in the line 2’ 2’, Fig. 3; Fig. 3,a plan or top view of the 
same. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

This invention relates, first, to a novel and improved means for 
operating the seed-distributing device, whereby the latter may be 
actuated by the driver when planting in check-rows is required, or 
actuated automatically from one of the ground-wheels when it is 
designed to plant in rows for cultivation in one direction only. 

The invention relates, secondly, to an improved means for ele- 
vating the front part of the machine, so that the furrow-shares or 
runners may be free from the earth, and the machine readily turned, 
when required. 

To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it. 

A represents a rectangular frame, the front part of which is sup- 
ported by two runners, B B, one being at each side of the frame. 

‘he back part of the frame is supported by two wheels, C C’, which 
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are in line with the runners B B.D is the driver’s seat, placed on 
the back part of the frame A. 

At each side of the frame A, on its upper part, there is placed a 
seed-box, E, said seed-boxes being directly over the back part of the 
runners B B. From the bottom of each seed-box E a spout, F, ex- 
tends down to the back end of the runner B below, as shown in 
Fig. 1. 

G is a shaft, which is placed transversely on the frame A, and has 
a cylinder, a,on each end, said cylinders being at the bottoms of the 
seed-boxes E E, and each provided with a seed-cell, 6. On the pe- 
riphery of each cylinder a a cut-off brush, c, bears. 

On the shaft G, at its center, there is placed a pinion, d, which 
gears into a segment-rack, H, which has its center at e. To the back 
part of the segment H, just above its center, there is attached a lever, 
f, the use of which will be presently shown, and on the upper arm, 
g, of the segment there is placed a sliding weight, A, which mav be 
es at any desired point on the arm g by a set-screw, 7. (See 

Fig. 1.) The segment-rack H is connected by a stirrup, I, to a lever, 
J, which has its fulerum at 7. The back end of this lever extends 
underneath a tapper, K, which is placed loosely on the axle L of the 
wheels © C’, and is made to turn with the axle, when necessiry, by 
means of a sliding clutch, M, which is placed on the axle and is 
moved by a lever, N, and made to engage with one end of the hub 
of the tappet. This will be fully understood by referring to Fig. 2. 
A spiral spring, O, on the axle L has a tendency to keep the clutch 
M engaged with the tappet K. 

To the lever M of the clutch N there is connected, by a rod, P, ¢ 
bent lever, Q, said lever having its fulerum at &, and connected dm a 
vertical rod, l, which extends down a cross-bar, m, on the frame A 
by the side of the tappet K. When the clutch M is engaged with 
the tappet K the rod / is elevated, its lower end being within the 
cross-bar m; but when the clutch is out of gear with the tappet the 
rod / is depressed and extends within the path of rotation of a pin, 
n, which projects from the side of the tappet and prevents the casual 
movement of the latter. 

The operation of the above-described parts is as follows: As the 
machine is drawn along the runners B B form the furrows, and the 
clutch M, when engaged with the tappet K, causes the latter to rotate 
with the axle L. The tappet acts on the back end of the lever J, 
raising the front end of the latter, and consequently the segment- 
rack H, which rotates the pinion d and the shaft G, and causes the 
seed-cells b of the cylinders aa on shaft G to pass within the hopper 
and fill with the seed, and as the prominences of the tappet pass the 
end of lever J the weight h causes the segment-rack to descend and 
the seed-cells 6 to turn out from underneath the boxes E E, the seed 
being discharged from the cells into the spouts F, and conveyed by 
the latter into the furrows made by the runners B B. 

The velocity of the backward movement of the shaft G may 

585 be regulated by adjusting the weight A nearer to or farther 
from the front end of its arm g, and in case the corn is to be 
planted in check-rows the clutch M is disengaged from the tappet, 
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and the segment-rack H is operated by the driver. By varying the 
velocity of the backward movement of the shaft G by means of the 
adjustable weight h, a greater or less momentum, jar, or concussion, 
as may be required, may be given the seed at the termination of 
the backward movement of the shaft to insure the discharge of the 
seed. 

On the front part of the frame A, at its center, there are secured 
two semicircular racks, A’ A’, between which a bent lever, B’, which 
is attached to the back end of the draft-pole C’ works, the lever B’ 
having its fulerum at a‘ on the frame. The lower end of the bent 
lever B’ is connected by a link, D’, to the back end of the draft-pole, 
as shown clearly in Fig. 1, and to the upper end of the lever B’ a 
slide-stop or pawl, a’, is attached, by operating which the lever B’ 
may be secured at any desired point of its movement. It will be 
seen, therefore, that by drawing the upper end of the lever B’ back- 
ward sufficiently the front end of the frame A will be elevated and 
the runners B B raised above the ground, so that the machine may 
be readily turned when required. ‘The stop or pawl a’ retains the 
lever B’, and consequently holds the front part of the machine in an 
elevated state. 

I do not claim the runners B B, for they have been previously 
used; but 

[ do claim as new and desire to secure by letters patent— 

1. The arrangement of the tappet K on axle L, the lever J, seg- 
ment-rack H, with sliding weight A, and pinion don shaft G, sub- 
stantially as and for the purpose set forth. 

The arrangement of the bent lever B’, attached to the frame A 
and draft-pole C’, the semicircular racks A’, and pawl or stops a’, as 
and for the purpose herein set forth. 

H. J. HOWE. 

Witnesses : 

LEWIS RUSS, 
M. LOVELL. 


(Here follows diagram marked p. 586.) 
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Josepu C. Bartow, of Quincy, Illinois, assignor to The Vandiver 
Corn-Planter Company, of same place. 


Improvement in Seeding-Machines. 


Specification forming part of Letters Patent No. 162,599, dated April 
27, 1875; “application filed September 15, 1874. 


To all whom it may concern: 

Be it known that I, Joseph C. Barlow, of Quincy, Illinois, have in- 
vented certain new and useful improvements in devices for operating 
the frames of seeding-machines, of which the following -is a specifi- 
cation, reference being had-to the accompanying drawings. 
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The invention relates to an improvement in devices for elevating 
and depressing the frame of seeding machines, which has attached 
to it the furrowing mechanism, and is especially applicable to corn- 
planters. 

It consists of two levers properly secured to a shaft working in 
bearings under the standard sustaining the driver’s seat, and con- 
nected by a pitman-rod with the rear of the front frame or tongue, 
the latter being securely attached to the front frame, which has the 
furrowing mechanism—all so arranged that the driver may, by 
pressing ove lever downward and forward, raise the front frame and fur- 
rowing devices clear of the ground, or lock the operating mechanism, 
thus holding the front frame in position, as desired ; or, by pressing 
downward and rearward upon the opposite lever, he may force the 
rear end of the front frame downward, thus deepening the furrow. 
The mechanism carrying the invention is mounted upon wheels and 
connected by hinges, or pivoted to the device which has the furrow- 
ing machine, which usually supports the device or frame. When 
the pitman-rod is connected with some other part of the front frame 
than the rear end of the tongue, the latter is received in front of it. 
If connected with the tongue the latter is securely attached to the 
frame. In either case the front end of the tongue is supported by 
the harness between the horses. : 

The object of the invention is to provide a convenient means of 
enabling the driver of the planter to lessen or increase the depth of 
the furrow or to raise the frame having the furrowing devices clear 
of the ground. 

Figure 1 is a side elevation of a device embodying the elements of 
the invention, one of the wheels being removed. Fig. 2 is a rear 
elevation of same, both wheels shown. Fig. 3 is a side elevation, 
illustrating operation. Fig. 4 is a detached view of the operative 
mechanism. : 

In the accompanying drawings A is a frame supported by the 
wheels B and connected with the frame C supported by the runners 
D, the frames A and C being hinged together in any suitable man- 
ner, as shown at a. The driver’s seat E is placed above the frame A 
and sustained by the standard 0 inclining downward and forward, 
its lower end securely attached to the front central part of the frame 
and having the slot d in its lower edge to receive the tongue F, 
which passes under and is secured to the frame ©, its front end being 
supported by the neck-yoke between the horses, which are hitched 
to the tongue in front of the frame C. The rear end of the tongue 
I is slotted to receive the front end of the pitman-rod H, which is 
pivoted there and which extends upward and backward, having the 
loop or sleeve e, which encompasses the shaft under the standard sus- 
taining the driver’s seat. Upon each side of the standard 6, and se- 
curely attached thereto, are the plates I, the rear upper ends of which 
extend beyond the standard and are provided witli apertures.A, in 
which are journaled the ends of the elbows or cranks L, which ex- 
tend inward toward each other; thence downward until they are 
united with or attached to the shaft M, the loop e being placed be- 
tween them. The ends of the crank L extend beyond the plates I, 
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and are secured to the operating-levers N and P to prevent them 
turning. ‘The ends of the shaft M extend on each side beyond the 
outer sides of the plates I, and are reduced to axles, one of which is 
secured in the aperture 7 at the end of the lever end, which extends 
upward and forward, having its front end-provided with a suitable 
foot-rest, 1, which is located in convenient reach of the driver’s foot. 
The axle of the crank L passes through the lever N, forming its ful- 
crum. Upon the other side of the standard 6 is provided the bent 
lever P, the arm of which extends upward and rearward, its elbow 
receiving one of the axles of the shaft M, while the end of the lever 

receives one of the axles of the crank L as a fulcrum project- 
588 .ing through the platel. The lever P is supplied with the foot- 

rest m, which stands below and under the front edge of the 
driver’s seat and in convenient location to his foot. 

The above are the several positions of the mechanisms mentioned 
when the frames A and C are on the same level. 

When it is desired to raise the frame C or lessen the draft of the 
furrowing mechanism or depth of the furrow the driver places his 
right foot upon the rest 5, and, by pressing thereon, his body sus- 
tained in the seat, he can exert his whole strength, and thus forces 
it downward and forward, which rotates and elevates the shaft M, 
the axle of the crank L acting as a fulerum to the lever N, thus 
drawing the pitman-rod upward and backward, which imparts to 
the rear end of the tongue F or rear side of the frame C (if the pit- 
man be attached to another part thereof than the tongue) an upward 
movement, and the front part of the frame C being supported by the 
tongue it may be raised so that the furrowing mechanism shall clear 
the ground or come in contact therewith to the desired diminished 
depth. If it be desired to sustain the frame so that the furrowing 
mechanism is clear of the ground, it is only necessary to force the 
lever N downward until it stands at the same inclination as the 
pitman-rod, when the devices will be locked, the shaft M, lever N, 
and pitmnan-rod H all being in the same plane. If it be desired to 
deepen the furrow, the driver places his foot upon the rest m, and 
pushes it downward. This forces the pitman-rod downward and 
forward, thus depressing the rear end of the frame C, forcing the 
heels of the runner or furrowing mechanism deeper into the ground. 

It is obvious that the tongue F may be rigidly secured to some 
other part of the frame C, and the pitman-rod connected with the 
frame by a suitable device near its rear, and directly behind the 
rear end of the tongue, which should be secured on the central line 
of the frame. It is also obvious that the cranks L may be dispensed 
with, and the lower end of the lever P and the central lower part of 
the lever N pivoted to plates I. Preferably, however, the cranks L 
are used, since they act upon the shaft M in immediate relation to 
the sleeve or loop e. 

What I claim as my invention, and desire to secure by letters 
patent, is— 

1. In a seed-planter, having two frames pivoted together, one sup- 
ported by wheels, and the other having the furrowing mechanism, 
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the crank-shaft M, having the levers N and P, substantially as and 
for the purpose set forth. 

2. In aseed-planter, having the pivoted frames, the combination 
of the pitman H, crank-shaft M, and levers N and P, as and for the 
purpose expressed. 

3. In a seed-planter, having the pivoted frames, the crank-shaft 
M L, lever N, bent lever P, and foot rests m and /, constructed and ar- 
ranged substantially as specified. 

In testimony that I claim the foregoing improvements in devices 
for operating the frames of seeding-machines, as above described, I 
have hereunto set my hand and seal this 19th day of August, 1874. 

JOSEPH C. BARLOW. [L. s.] 

Witnesses : 

C. P. WEBSTER, 
‘WM. H. MINNIX. 
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WiiciAM A. Myers, of York, Pennsylvania. 


Improvement in Horse Hay-Rakes. 


Specification forming part of Letters Patent No. 113,552, dated April 
11, 1871. 


To all whom it may concern: 
Be it known that I, William A. Myers, of the borough and county 
of York, in the State of Pennsylvania, have invented certain new 


and useful improvements in horse-rakes, of which the following isa . 


specification : 
The first part of my invention relates to the teeth; and the im- 


provement consists in mounting independent spring-teeth in pairs 


in a bracket on the axle, which bracket has sockets to receive the - 


teeth, and guides to control their movements, as hereinafter ex- 
plained. My improvement further consists in combining rake-teeth, 
oscillating on the cranked axle of the supporting-wheels, a draft- 
frame hinged beneath said axle, and carrying clearing-teeth, and a 
seat for the driver, and a pressure-lever or treadle pivoted on the 
axle to hold down the teeth at pleasure. 

In the accompanying drawings of my improved horse-rake, figure 
Lisa plan; Fig. 2, a vertical longitudinal section through the line 
zx of Fig. 1. 

An axle-tree, A (by preference of wood), has a bracket, A', secured 
to its under side at each end. A spindle or arbor, A®, of simple 
round iron, fits into a concave groove on the under side of the 
bracket. The wheels B B’ turn loosely on these spindles. Socket- 
plates C, having sockets ¢ and guides c’ formed in them, are secured 
upon the upper side of the axle-tree. The teeth D of the rake are 
bent horizontally inward at their upper ends, as at d, Fig. 1, and 
inserted into the socket-plates, as shown. These plates may be of 
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cast, malleable, or wrought metal, and are cheaply made. As the 
sockets and guides are open below, the teeth can readily be placed 
in them. The plates are then secured to the axle by screws. The 
parts are thus easily and quickly secured in place, are firmly held 
in their proper relation, and can be easily removed or replaced when 
desired. The guides c’ restrain the lateral deflection of the teeth, 
but allow each one a limited amount of vertical play independently 
of its fellows. ‘The draft-frame is composed of two shafts, E, united, 
in rear of the axle, by a cross-brace, E', and in front by a similar 
brace, E*. This frame is pivoted to the axle by lugs e on the under 
front corner of the main axle, and eccentrically to the axis of the 
wheels. Clearing-teeth G project backward from the draft-frame. 
A seat, F, for the driver is mounted on the draft-frame. The axle 
may be rocked by a hand-lever, H, thereon, or by a foot-lever, I, 
both of these levers being in easy reach of the driver. A link or 
pressure lever, J, pivoted at its rear end to the lever I, extends for- 
ward, and rests on an arm,), projecting from the standard which 
supports the driver’s seat, or on the draft-frame. This lever serves 
to regulatethe pressureof the teeth upon the ground,and is operated 
by the foot of the driver. 

As the driver is mounted on the draft-frame, and as this frame is 
hinged in front of the axis of the wheels, the weight of the driver 
aids in tilting the axle, and causes the teeth easily and quickly to 
rise. 

I claim as my invention— 

The socket-plates constructed as described, with open sockets ec 
and open guides ¢’ to receive the rake-teeth, so that each pair of 
teeth may be clamped to the axle by a single screw, and the teeth 
can be separated by removing the socket-plate from the axle. 

The combination of the cranked axle, the rake-teeth, mounted 
on rh of said axle, the draft-frame, hinged to the under front corner 
of the axle, the clearing-teeth and driver’s seat, mounted on the 
draft-frame, and the pressure-lever, pivoted to the foot-lever, and 
resting on the draft-frame, all these parts being constructed and 
operating as described. 

3. The pressure-lever pivoted to the foot-lever, and resting on - 
draft-frame, as described. 

In testimony whereof I have hereunto subscribed my name. 


WILLIAM A. MYERS. 


Witnesses: 
JOHN H. SPHOR. 
JNO. A. METZELL. 


(Here follow diagrams marked pp. 590, 591, 592, 593.) 
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594 UniteD States PATENT OFFICE. 
Austin C. Evans, of Springfield, Ohio. 
Improvement in Corn-Planters. 


Specification forming part of Letters Patent No. 217,083, dated July 1, 
1879; application filed October 24, 1878. ~ 


To all whom it may concern: 

Be it known that I, Austin C. Evans, of the city of Springfield, in 
the county of Clarke and State of Ohio, have invented certain new 
and useful improvements in corn-planters, of which the following 
is-a specification. 

My invention relates to the dropping devices and a peculiar and 
novel arrangement by which they are connected with and discon- 
nected from the driving-gear, which is used when dropping or drill- 
ing automatically, comprising also the construction and arrange- 
ment of certain detachable parts in changing from a dropping- 
planter or hilling-machine to a drill; also, to auxiliary devices for 
forcing the shoes or cutters into the ground and retaining the depth 
during the operation of planting. 

Figure 1 is a side elevation (from the right) of my machine. Fig. 

2 is a plan view of the same. Figs. 3, 4, 5, 6, and 7 are details (en- 
larged) of the dropping devices. Fig. 8 is an enlarged view of the 
connecting parts for retaining the shoes in the ground and for 
throwing the automatic devices out of gear. Fig. 9 is a vertical 
cross-section of the wheel A’, its gearing and bracket supporting it, 
and the devices for connecting it with the drilling attachments. 
Fig. 10 is a top view of the left section of the machine shown. in 
Fig. 2 through line 2’. Fig. 11 is a view of the detachable L-shaped 
post I, which is bolted to the slide-lever ¢ for connecting it with the 
automatic devices. Fig ig. 12 is a vertical central section, taken through 
the adjustable foot-rest, which is arranged below the driver’s seat, 
and Fig. 13 is a like view of the adjustable dropper’s seat, a portion 
only of the bar upon which the hollow standards of these devices 
are mounted being represented. 

My planter is designed for operation by hand with an attendant 
on the front seat, D, and also for dropping and drilling automatie- 
ally without such attendant. 

The machine shown is of the usual form, with the frontand rear ~ 
(connected) sections, the latter being flexibly attached to the former 
by a common clevis-joint at the ends of the frame-bars dd’. These 
extend under the axle and support a scraper-bar, ¢’, pivoted in their 
rear ends. 

The tongue B is much longer than is usual, is attached under the 
main cross-bar 5. and extends back to the rear of the axle. On its 
extreme rear end is bolted a hollow post, g’, which supports an ad- 
justable upright fork, the two prongs of which are turned flat 
toward each side to form the horizontal foot-pieces f, by which the E 
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shoes or runners / are forced into the ground. A set-screw retains 
the shank of the fork at any required height in the post g’ to adapt 
the foot-levers to the convenience of the operator. 

The seat C is supported upon the rear end of an inclined bar, d’, 
above the rear of the machine. ‘This bar is centrally pivoted above 
the axle between the two uprights of the rack-standard E, which 
latter is secured on the top of the axle. The ends of a fixed pin 
driven through the seat-bar rest in inclined slots n of the rack- 
standard. ‘The front end of the seat-bar is also pivoted and made 
adjustable upon post V located on the tongue near the front seat- 
post, behind the cross-bar 6. ‘The post V has a series of holes in it 
to allow of elevating or depressing the driver’s seat to any fixed po- 
sition from this point. A rock-shaft, r, connects the two uprights 
of the rack-standard E, being pivoted just over the tongue. A hand- 
lever, /, extends upward from this rock-shaft, and is provided with a 
catch, /', adapted to engage with the notches in the segmental rack 
on the top of E. The catch is operated by a rod, which connects 
the same with a spring-lever handle, /, pivoted near the upper end 
of the lever/. The rock-shaft r has a divided arm, r’, extending 
forward, through which a flat slotted bar, i, extends vertically, pass- 
ing also through a mortise in the tongue and szat-bar, as seen in 
Figs. 1 and 8. The lower end of bar 7 is pivoted in the tongue, and 
has a series of holes, j j, in it to make it adjustable. A long slot, 7’, 
extending in it from a point below the seat-bar to near the top end, 
allows it to rise through the arm 7’ when the rear of the tongue is 
elevated, which movement is made by the operator removing his 
feet from the foot-pieces f and throwing his whole weight upon the 
seat C, the bar d acting as a lever, with its fuleram & in the standard 

E. This movement tilts the front section forward, throwing 
595 _ the drilling devices on the left end of the axle out of gear with 

the dropping-slide, the operation of which will be hereinafter 
more fully explained. 

A U-shaped locking-bar, g (see Figs. 1, 2, and 8), is pivoted by 
bolt h’ to the arm r’ of the rock-shaft, having a lateral -extension to 
operate by the foot. This is thrown forward into the notch yon the 
top end of bar i, locking the two sections of the planter rigidly to- 
gether, when it is desired to raise the runners out of the ground by 
the movement of the operator, before described. When the sections 
are thus locked, by throwing the hand-lever/ forward the runners 
can be forced into the ground when the weight of the operator on 
the foot-levers f alone would not penetrate it. The depth of the 
runners can at thesame time he regulated and retained by the hand- 
lever /, it being the long arm of an angular lever of which the arm 
r’ is the short one, with the rock-shaft r at the angle as its fulcrum. 

The seed-boxes a and a’ have rotary seed-plates m, provided with 
the usual number of seed-cells. On the under side of these seed- 
plates (see Fig. 6) the series of lugs x x projecting at right angles 
from their under surface (for actuating them) are nearly in the form 
of an equilateral triangle in their cross-section, this form being nec- 
essary to facilitate their operation by the rhombus-shaped block G 
on the horizontal slide-lever c, which actuates the seed-plates. It 
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will be noticed that this block actuates the disk m when lever ¢ is. 
reciprocated by its angular points Z Z catching over one of the lugs 
zon either side of their circle at each movement. The block G 
operates the disk entirely from within the circle of the lugs x x in- 
stead of from the outside of the circle, as is the case with ‘all forms 
of the ordinary slide-lever for actuating rotary seed-plates. 

In the view shown in Fig. 6 slide- lever c is shown in dotted lines, 
in order that the block G may be distinctly seen and its operation 
understood. Opposite to the block G on the slide-lever is a fork, 4, 
projecting at right angles from the rear edge, which straddles lug 3 
(see dotted lines, Fi ig. 6, and cross-section of slide- lever, Fig. 7) at the 
top of the seed-tube wu’ on the front side. (See Figs. 5 5, 6, and 7.) 
The fork 4 is detachable, being screwed on the slide-lever c, and used 

for oscillating the seed-tube u’ in dropping in groups or hills, and is 
taken off when the machine is used in drilling. 

The valve V is a stationary one, the opening at the lower end for 

the discharge of the seed in dropping for hills being made by the 
oscillation of the pivoted seed- tube w’ over it. This valve is in two 
parts (see Figs.3 and 4), 1 and 2. The upper section, 1,is cast solid 
in the form of a thin rib on the rear (central line) of the runner-post 
p, extending from about the middle tothe point, where it is formed into 
a boss for the reception of the pivot-bolt g,which pivots the seed-tube 
uw’ to the post from that point downward, inclusive of the wide part 
which extends across the seed-pockets 0’ of the tube. It is in a separate 
detachable piece, and is removed when using the machineasadrill. It 
is secured to the post by screws through the transverse rib v”, which 
latter is let into the groove w, extending across the rear of the post 
for the purpose of firmly securing this portion of the valve from dis- 
placement. Theseed-tube wu’ isan open funnel-shaped tube entire from 
the mouth 1’ to the point 2%. (See Fig. 5.) From this point to the 
lower end it is open on the side in contact with the post, which is 
flat and smooth to allow it to operate easily. Its upper part is ver- 
tical, so that it forms an angle at the upper point of contact. ° Its 
lower end extends to the rear, and is formed into a square tapering 
pocket (open above and below) for the retention of the seed, and to 
bring it to view before it is deposited in the furrow. It is oscillated 
laterally on its pivot q over the fixed valve V’ by the motion of the 
slide ¢ and its connection therewith through the bifurcated piece 4 
and lug 3. (See Figs. 3,4.) At the upper part of the opening in 
the tube is seen a notch or offset, 2’, which covers the top end of v’ 
as u’ is oscillated, so as to prevent the seed from being obstructed in 
passing over the valve. The form of the pocket 6’ and the move- 
ment of the lower end of the tube away from the valve causes the 
seed to be discharged exactly in the center of the furrow. 

To prepare my machine for drilling the detachable parts before 
described are taken off, and the seed-tubes wu’ are inclined inward at 
the top and secured by the hooks h”’ on the rear of the cross-bar 3, 
so as to be stationary. 

The dropper-slide c is connected to the driving-gear on the left 
end of the axle through a lever, c’, pivoted on the top of the post 0’”, 
which stands on the left side bar, d’’ (see Figs. 1, 2,9, 10), about mid- 
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way between the axle and the cross-bar 6. This lever oscillates ina 
horizontal plane, actuating the seeding devices through a detachable 
L-shaped post, I, which is bolted on the top of the slide-lever ¢ by 
bolt d’” (see Fig. 2) on the left of the dropper’s seat, and extends up 
through slot n’ in the adjustable plate O on the forward end of the lever. 
Its rear end is ‘provided with a sleeve, terminating in an angular 
fork, from which a slot extends forward about half its length. This 
fork receives a stud having an oval-shaped head, e, on the end of 
pitman p’, the latter connecting it with a crank on the top of a 
vertical pinion-shaft, p’’, in the open bracket H. 

The pinion e’ is geared into the concentric gear-wheel F on the 
wheel A’. When the movement is made, as before described, to 
disconnect the driving-gear from the drilling devices for the pur- 
pose of turning at the ends of rows, &c., and the front section tilted 
forward, as seen in Fig. 10, the clutch or fork f’ is drawn forward 
by a hooked rod, u, which connects it with hand-lever bracket m’ 
on the left-seed box, thus releasing it from the stud e, the neck of 

which plays back and forth in the elongated transverse slot 
596 in the plate c’’on the rear end of c’ under /’, the object being 

to allow of easy disconnection at this point by simply re- 

moving the feet of the operator from the foot-pieces f f, and 
permitting the gearing F e’ and pitman p’ to continue in motion, 
also to allow of easy connection being made at the option of the op- 
erator by replacing his feet on the foot-pieces and lowering the run- 
ners into the ground without the use or interposition of a hand- 
lever. 

The shape of the head of stud e allows it to readily enter the slot 
in fork f’ although the pitman p’ is in motion, the faces of the fork 
standing at an angle of about forty-five degrees, so as to readily 
guide the stud e into its slot. 

Heretofore drilling and dropping planters using concentric driv- 
ing-gear have been thrown out of gear by disconnecting the pinion 
from the drive-wheel. This mode causes shocks and often breaking 
of the cogs. Besides this it is not always certajn in operation, while 
my devices allow the connection and disconnection to be made with 
ease and certainty, and without shock or breakage. 

The sectional view, Fig. 12, clearly shows the hollow post secured 
to bar B by a screw or bolt passing through a flange or plate formed 
at the base of the same. It is obvious, however, that the standard 
may be secured in other ways with like result. In Fig. 15 the 
dropper-seat D is illustrated as mounted in ‘the same way as the 
foot-rests f, a hollow post, D’, being secured upon bar B in like man- 
ner with post g’. The standard of the seat D is swiveled in post D’, 
and rendered adjustable by a set-screw, substantially as shown. 

I wish to be distinctly understood as making no claim to the ad- 
justable dropper-seat, nor the adjustable foot-rests beneath the driver’s 
seat, considered as separate devices. 

I claim as my improvement— 

1. In a corn-planter, the stationary valve V’, constructed in two 
sections, 1 and 2, the lower section, 2, of which is detachable, so that 
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by its removal the devices connected therewith may be used for 
drilling, as hereinbefore set forth. 

2. The pivoted seed-tube wu’, in combination with the stationary 
valve V’ , lower detachable section, 2 2,and the runner-post p, all con- 
structed and arranged substantially as specified, and adapted to be 
operated for both dropping and drilling the seed. 

3. In a corn-planter, a runner-post, p, constructed with a fixed or 


stationary valve, V’, on the rear side of the same, for the purpose of 


adapting it to the operation of a seed-tube, u’, pivoted thereto, and 
actuated in connection with the seed-plates by either a hand-lever 
or other driving mechanism, for the purpose hereinbefore set forth. 

4. Hooks h”, arranged upon the cross-bar 0, in combination with 
the pivoted seed- tube u’ and the cross-bar b, whereby the seed-tube 
may be swung round upon its pivot, and then maintained in posi- 
tion by the engagement of the hook therewith, as and for the pur- 
pose set forth. 

o. A rotary seed plate or disk, m, having a series of lugs, 2 x, pro- 
jecting from its under surface, and of nearly equilateral triangular 
form in their cross-section, said lugs being arranged in a circle, and 
the disk thereby being adapted to be opel rated by a rhombus-shaped 
block, G, on the slide-lever ¢ from within said ‘cire ‘le, substantially 
as spe ified, and for the purpose set forth. 

6. In a planter having a rotary seed dropping and drilling devi ice, 
slide-lever ¢, rhomboid block G, seed- plate m, fork 4, in combination 
with seed-tube u’ valve V’ , and runner-post p, as and for the pur- 
bet set forth. 

In a pivoted or movable seed-tube, w’, i’, adapted to be operated 
ro connection with a fixed or stationary phir wey V’, on the runner- 
post of a seed-planter, a rearward-projecting and downwardly-taper- 
ing seed-pocket, 6’, open above and below, as and for the purpose 
specified. 

8. In combination with the stationary valve V’ secured upon the 
runner-post, the pivoted seed-tube wu’, arranged to oscillate laterally 
over the said valve, substantially as herein shown and described, and 
for the purposes set forth. 

9. In a corn-planter having its front and rear sections flexibly 
connected together, and construc = substantially as described, the 
adjustable, slotted, vertical bar i, connecting the tongue with the 
arm 1” of rock-shaft r and its ‘eel ‘lever i, and. adapted to be operated 
in connection with the locking-bar g when thrown into its noteh y 
for locking the two sections of the planter rigidly together, as and 
for the purpose hereinbefore set forth. 

10. In a corn-planter having its front and rear sections flexibly 
conuected together, and constructed substantially as described, an 
elevated rack-standard, EK, on its axle, having an open guideway 
between its uprights, and supporting a seat- bar, d’ ,and a rock-shaft, 
r (with its hand-lever / and auxiliary locking devices), pivoted 
therein, substantially as hereinbefore specified, for the purpose set 
forth. 

11. In combination with the rack-standard E, hand-lever /, rock- 
shaft r, having arm -7’, locking-bar g, pivot-bolt h’, bar 7, having slot 
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i’, notch y, and holes j, and tongue B, as and for the purpose herein- 
before specified. 

12. In combination with the pivoted hand-lever /, arranged to 
force the runners into the ground through the medium of a vertical 
rod or bar, 7, and a rock-shaft, r, the post g’, having flaring foot-pieces 
f, and mounted upon the tongue B in rear of the axle and below the 
driver’s seat, the same constituting a means auxiliary to the said 
lever for the purpose of forcing down the runners, substantially as 
— and specified. 

13. In a corn-planter having its front and rear sections flexibly 

connected together, and constructed substantially as described, 
o963$ concentric gear- wheel » pinion e’, pitman p’, plate c ” fork 

f’, stud e, pivoted bar c’, ” slotted plate o,and post I, for con- 
necting with slide-lever c rtd dropping or drilling automatically, 
as hereinbefore set forth. 

14. In a corn-planter having its front and rear sections flexibly 
connected together, and constructed substantially as described, the 
driving-gear adapted to be disconnected from the actuating-lever ¢’, 
that connects the same with its dropping and drilling devices, by 
removing the weight of the operator from the rear of the tongue to 
the driver’s seat C, whereby the front section is tilted and the clutch 
f drawn forward on the lever c’ by the rod u connecting it with the 
bracket m’ on the seed-box a’, and disengaged from the stud e on 
se aoe p’, as’ hereinbe fore set forth. 

qT he slotted plate c’’,in combination with the stud e on thee pit- 
man Pp’, for allowing the play of the stud in its slot when the clutch 

‘is drawn forward without communicating motion to the vibratory 
ben er c’, or entirely disconnecting it from the same at the time the 
parts are thrown out of gear, substantially as hereinbefore specified. 

16. The L-shaped post I, detachably bolted to the cross-bar }, in 
combination with the slotted plate o and the slide-lever ¢ for connect- 
ing the forward end of the vibratory lever c’ with the latter when 
using the machine as an automatic drill or planter. 

AUSTIN C. EVANS. 

Attest: 

B. C. CONVERSE. 
M. M. CONVERSE. 
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097 


Der’t’s Exutpit FILE or Compw’t’s ORIGINAL PATENT. 
W. Stevens, Notary Public & Acting Ex’r. 


FARMERS’ FrRiIeEND M’r’aG Co. \ 
Us. Equity. 


CHALLENGE CoRN-PLANTER Co. | 


(2-175.). 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Michael Runstetler, assignor to the Farmers’ 
Friend Manufacturing Company, August 10, 1880, number 231,104, 
for improvement in corn-planter. 

In testimony whereof I, Benj. Butterworth, Commissioner of 


' Patents, have caused the seal of the Patent Office to be affixed this 
11th day of March, in the year of our Lord one thousand eight hun- ; 
dred and eighty-four, and of the Independence of the United States : 


the one hundred and eighth. 
[Seal Patent Office, United States of America. } 
BENJ. BUTTERWORTH, 


Commissioner. 
598 Petition. ! 
$15, mail, d’r’g. 


To the Commissioner of Patents: 
Your petitioner, Michael Runstetler, a citizen of the United States, 
residing at Dayton, in the county of Montgomery and State of Ohio, 
prays that letters patent may be granted to him for the improve- 
ments in corn-planters, set forth in the annexed specification, vest- 
ing in him and his legal representatives the exclusive right of the 
same upon the terms and conditions expressed in the act of Congress 
in that case made and provided. | 
And he hereby appoints Messrs. Wood & Boyd, a firm composed 
of Edmund E. Wood and Edward Boyd, of the city of Cincinnati, 
State of Ohio, his attorneys, with full power of substitution and 
revocation, to prosecute this application, to make alterations and 
amendments therein, to receive the patent, and to transact all busi- 
ness in the Patent Office connected therewith. 
MICHAEL RUNSTETLER. 


The honorable Commissioner of Patents will please recognize 
James L. Norris, Esq., of Washington, D. C., as our associate in the 
matter of the foregoing application. 


WOOD & BOYD. 


Se ,- & 


THE CHALLENGE CORN-PLANTER CO, 365 


599 Specification. 


To all whom it may concern : 

Be it known that I, Michael Runstetler, a citizen of the United 
States, residing at Dayton, in the county of Montgomery and State 
of Ohio, have invented certain new and useful improvements in 
corn-planters, of which the following is a specification : 


600 Nature and objects of the invention. 


My invention relates to an improvement in corn-planters of the 
class employing a main frame mounted on wheels, which main 
frame is combined with a runner frame in front and so attached to 
the main frame that it may be either a rigid or yielding planter, and 
also employing cone gears and driving chains to actuate the drop- 
ping mechanism for planting and adapted to be used either as a 
rigid or yielding planter. 

My improvement consists— 

First. In the arrangement of a lifting hand lever mounted upon 
a shaft and connected to the foot lever, centrally pivoted to the main 
frame, the forward end of which lever is hinged to the runner frame 
and the several parts being so arranged that the runner frame may 
be controlled by either the hand lever or foot lever or both at the 
will of the operator, the hand lever being combined with detachable 
fastening devices so as to be set in proper position to form a rigid 
planter and so that the fastening devices can be dispensed with and 

the hand and foot levers used to control the operation of the 
601 machine when used as a yielding planter. 


[The second part of my invention consists in the arrangement of 

two sets of sprocket wheels driving a crank 

Cancel &insertper shaft and pitman for operating the seed de- 
“A,” June 15, ’80. vices and combined with a sprocket-wheel 

tightener attached to the main frame above 
and resting upon the sprocket chain so as to automatically keep the 
chain taut and adapt the runner frame to undulate in the operation 
of planting. 

Another feature of my invention consists in the arrangement of a 
clutch device for throwing in and out of gear the driving mechan- 
ism. 

Another feature of my invention consists in combining for drill- 
ing corn the main frame of a corn-planter having the foot and hand 
levers adapted to act as a rigid or yielding planter, the runner 
frame suspended upon the main frame, with sprocket wheels, drive 
chains, and automatic chain tightener, crank, and pitman and 
adapted to operate the seeding mechanism in drilling. 

Other features of my invention will be more fully explained by 
reference to the drawings and description thereof. ]* 


* Words and sentences enclosed in brackets erased in original. 
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602 Description of accompanying drawings. 


Fig. 1 is a side elevation partly in section of a corn-planter em- 
bodying the first features of my invention. 

Fig. 2 is a front elevation partly in section of the same. 

Fig. 3 is a broken plan view partly in section showing the con- 
nection between the hand and foot levers. 

Fig. 4 is an elevation showing one of the runners with my im- 
proved dropping devices. : 

Fig. 5 is a vertical front elevation of the dropper mechanism. 

lig. 6 is a side elevation of the same. 

Fig. 7 is a plan of the improved driving mechanism. 

Fig. 8 is a side elevation partly in section of the same, line z 2, 
Fig. 7. 

Fig. 9 is a cross-section of the cone sprocket wheels and clutch de- 
vice. 

K'ig. 10 is a horizontal elevation of part of the clutch device and 
drive gear. 

Figs. 11 & 12 are elevations of the clutch with immediate con- 
nections broken and in section. 


is 


Figs. 13 — 14 are elevations of one of the clutch sprocket 
wheels. 
603 Fig. 15 is an elevation showing the back of one of the 


sprocket wheels. 
Fig. 16 is a vertical elevation of the pitman connection bracket on 
the dropper rod. 
Fig. 17 is a plan view partly in section of the same. 
Fig. 18 is a perspective view of the clutch lever. 


General description. 


A A’ represent the main frame; B, the axle; B’, grooved wheels: 
C’, the seat standard; I, the foot lever; N H LG, the runner frame. 
These several parts are fully described in prior patents. 
d represents a shaft journaled at one end to the main frame and 
at the other to the seat standard. 
c’ represents the journal bracket at the seat standard, the foot lever 
F being rigidly connected to and journaled on the shaft d. 
D represents a hand lever rigidly attached to shaft d. 
E represents a segmental notch plate rigidly fastened to the main 
frame A. 
d’ represents a lock for lever D, passing through the shoulder of 
lever D and engaging at one end with the segmental notch 
604 plate E and hinged at the other end to a bel! crank lever, d?, 
the movement of which locks and unlocks the lifting lever 
D. When it is desired to operate the machine as a yielding planter 
the locking device d’ is thrown out of connection with the segment 
plate and secured by a hasp, d*, the hand and foot levers then being 
free to vibrate with the runner frame and under control of the op- 
erator. When the locking devices of the lifting lever D are brought 
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into operation the — sets the runner frame in any given position 
by means of lever D, the lock lever holding it rigid, but under easy 
control of the hand, or the foot lever may be used to assist in raising 
or lowering the frame, and the weiglt of the device may be thrown 
upon the foot lever to force the runners into the ground, if necessary. 

P represents the dropper valve placed in the grain spout. 

p, a pivot bolt, on which the valve P oscillates. 

P’ is a partition in the grain spout, and held in a fixed 
605 position in the bottom portion thereof by means of the lugs 
R R, but readily detachable therefrom by removal of the bolt 

p, upon which it is suspended. 

In the operation of valves of this kind great difficulty has been 
experienced in uniformly dropping the seed when used as a drill; if 
the valve is removed entirely the seed drops out too far in the rear to 
be well covered, and if the partition alone is removed the operation 
of the valve interferes with the regular dropping of the seed. 

To obviate these difficulties I have made the lower portion of the 
valve, which covers the grain channel, removable, so as to deposit 
the seed between the heels of the ranners beneath the surface of the 
ground, the grain channel being always open for the continuous 
dropping of the seed. 

Fig. 6 shows the preferred form of joint for making the valve de- 
tachable. 

K represents the driving gear attached to one of the main wheels, 

the preferred form being shown in figure 8. 
606 K’ represents a pinion mounted or cast on sleeve 8’, through 
which passes the shaft 5, which is rigidly attached to said 
sleeve and pinion. 

H’ represents two slots or openings cut on the inner end ofsleeve 8S. 

n represents a sliding clutch collar having a circular groove, n’,and 
mounted loosely on pinion shaft 5. 

I’ represents a lever hinged to the bracket E’ by bolt 7. 

‘T represents a cone sprocket wheel, a series of which may be used 
and cast in separate pieces and united by clutches, as shown in fig- 
ures 9, 13, & 15, or they may be cast in one piece. They are con- 
nected gvith the sliding clutch n and slide laterally with it on shaft 
S. By moving the lever I’ the elutch n and cones T may be made 
to engage or disengage with the revolving sleeve S’ and clutch N’, 
thereby throwing the transmitter in and out of gear. 

T’ represents sprocket wheels fixed on a shaft and suitably jour- 
naled in bracket bearings attached to the cross-pieces L L of the 

runner frame. 
607 V represents a bevel pinion on the opposite end of said 
shaft, which engages with a corresponding bevel wheel, V’, 
which is journaled and supported on a bracket, T?, as shown in fig- 
ure 7. 

X’ represents a crank pin on the face of bevel wheel V’. 

X represents a forked pitman journaling on said crank pin, and 
supported on its opposite end preferably by a roller, r, working ina 
slotted bracket, Y, shown in figures 16 & 17 and performing the 
functions of an ordinary wrist, but in a more efficient manner. 
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Bracket Y is preferably made in two parts, so as to be adjustable. 
y’ represents a tram for roller r, which is allowed a small lateral 
motion independent of the motion of the driving bar m’, which is 
reciprocated by the pitman. 

This play of the roller r is important, as it imparts a sudden motion 
to the seeding devices at each end of the stroke, causing an instan- 
taneous dropping of the seed. 

The feetof bracket Y are slotted to allow of adjustment to reg- 
608 ulate the play of the roller r, and the stroke of the pitman W 
represents an ordinary drive or sprocket chain. 

w’ represents a crank shaft pivoted to the frame A and carrying 
a roller, U, resting upon the drivechain W. It is made of sufficient 
weight to take up the slack of the drive chain when the machine is 
used as a yielding planter. It isshown as flanged and sliding latter- 
ally with the drive chain, but it may besmooth and made ofa length 
corresponding with the width of the cone T. 


Insert “ E” in am’d’t, June 22, S80. 
Claims. 


1. In a corn-planter having the rear main frame mounted on sup- 
porting wheels, the front runner frame hinged or pivoted to the 
main frame, and operated by an elevating and depressing lever 
pivoted to the main frame, having its front end slotted and connected 
to the runner frame bya bolt passing through said slot, in combina- 
tion with the shaft d and the lifting hand-lever D rigidly attached 
to said shaft for elevating, depressing, and controlling the runner 
frame, substantially as herein set forth. 


609 (2. In combination with the centrally-pivoted slotted foot 
lever F, the shaft d, lifting hand lever D, with 
See “B,” June 15, the locking devices for holding the lever F 
80. rigid in any desired fixed position, substan- 
tially as herein set forth. 
3. In a corn-planter having the main frame mounted on ground 
wheels, and a runner frame hinged to the 
Cancel & insert main frame, having one or more sprocket 
per “C,” June 15, wheels on the main frame, connected by a 
80. clutch device to suitable driving gear driven 
by the ground wheels, in combination with | 
one or more sprocket wheels mounted on the runner frame and con- 
nected to a shaft and pitman for operating the seeding devices, the 
power being transmitted by means of a sprocket chain engaging 
with the sprocket wheels on the main frame and runner frame, sub- 
stantially as herein set forth. 
4. In a corn-planter having the seeding devices operate by 
means of sprocket wheels located on the 
Cancel & insert runner and main frames respectively and 


er “D,” June 15, employing the transmitting sprocket 
80. 610 . chain, in combination with the gravi- 


tating, tightening device suspended 
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from the main frame and resting on the drive chain, substantially 
as and for the purpose set forth. 

The clutch for throwing the sprocket wheels on the main 
frame in and out of gear, composed substantially of the shaft S, 
pinion sleeve 8’, lugs g, and the sliding clutch n attached to the 
sprocket wheels, as and for the purpose set forth. 

6. In a corn-planter the slotted or open bracket Y, for connecting 
the pitman to the reciprocating bar, having the bearing or tramway 
Y’ for supporting a forked pitman, X, substantially as herein set 
forth. 

In a corn-planter the bracket Y, made in two parts, ¢ 7, with 
the feet i? slotted for adjusting the bracket to the stroke of the pit- 
man, substantially as herein set forth. 

8. In a corn-planter the forked pitman X and wrist r in combina- 
tion with the adjustable bracket Y, having the wrist bearing Y’, and 
attached to the reciprocating bar, substantially as and for the pur- 

pose set forth. 
611 9. A seed-dropper, consisting of the pendulum valve P and 
the removable partition P’ supporting the valve P in the 
grain channel above the open heel of the runner by means of the 
bolt p, substantially as set forth and for the purpose specified. |* 


[10.]* 6. The valve P made in two parts, OO’, and united by detacha- 
ble fastening devices, whereby the lower portion is readily removed 
without disturbing the other parts of the seed-dropping mechanism, 

substantially as herein set forth. 
612 In testimony whereof I have hereunto set my hand and 
seal in the presence of two subscribing witnesses. 
MICHAEL RUNSTETLER. 
Witness : 
WARREN MUNGER. 
BENJAMIN KUHNS. 


613 Oath. 


STATE OF ORIO, 
County of Montgomery, § 


Michael Runstetler, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes himself to be the original 
and first inventor of the improvements in corn-planters described 
and claimed in the foregoing specification; that he does not know 
and does not believe that the same was ever before known or used; 
that the invention described and claimed in the annexed specifica- 
tion has not been patented to him nor, with his knowledge or con- 
sent, in any foreign country, and that he is a citizen of the United 
States of America and a resident of Dayton, Montgomery county, 


State of Ohio. 
MICHAEL RUNSTETLER. 
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* Words and sentences enclosed in brackets erased in original. 
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Sworn to and subscribed before me this 10th day of May, A. D. 
1880. 
[L. s. ] , WARREN MUNGER, | 
Notary Public in & for Montgomery County, Ohio. 


[Endorsed :] 9339. 38. Specification. U.S. Patent Office, May 
17,1880. Diy. I. 


614 Copy sent. L. #%. 
Room No. 116. 9939. 


DEPARTMENT OF THE INTERIOR, . 
U.S. PATENT OFFICE, _ 
W AsHINGTON, D. C., June 12th, 1880. 
M. Runstetler, James L. Norris, city : 
“Corn-Planters.” Filed May 17, 1880. 


The 2d claim is anticipated by patent to J. Lane July 9, 1878, 
205,752 (wheel plows). 

The 3d and 4th claims by patents to C. E. Patrie Feb. 21, 1873, 
136,260 (drills adj. rank), and J. G. and J. H. Stokesbury, Jan’y 30, 
1877, 186,766 (corn). 

The 5th claim by patents to Stokesbury (above cited) and A. G. 
Brown, Oct. 19, 1858, 21807 (grain-drills). 

The 6th, 7th, and 8th claims are somewhat objectionable. See 
pencil notes. 

The 9th claim by patents to L. Scofield Aug. 26, 1879, 218,833; A. 
and M, Runstetler, Nov. 26, 1878, 210,214; and A.C. Evans, July 1, 
1879, 217,083 (corn). 


A patent is withheld. 
QO. C. FOX, Ea’m’r. 


ALLEN.’ 
[Endorsed :] 9939. £§. M. Runstetler. Rej. June 12,’80. Div. I. 


615 Examiner’s Room No. 116. 


Wasuineaton, D. C., June 15th, 1880. 
Hon. Commissioner of Patents. 


In the Matter of the Application of Micnagrt Runsretcer for an 
| Improvement in Corn-Planters. Filed May 17th, 
June 15, ’80. 1880. Serial No. 9939. 


Sir: The above-named application is hereby amended as follows: 


Erase, commencing with “the second part,” line 3, page 2, and 
ending with “ thereof,” last line, same page, and insert: 


en” “The invention further consists of other features, a)l of 
“which will be fully hereinafter described in detail.” 
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“B.” Erase claim 2. 


Erase claim 3 and insert: 


“2. In a corn-planter having the main runner frame 
mounted on ground wheels, a runner frame hinged to the 
main frame, and having a transversely arranged bar for re- 
ciprocating the seed-dropping devices, the combination of a 
sprocket wheel journaled on the main frame and connected 

“C.” by a clutch device with a driving gear on the ground wheel, 
a sprocket chain, a sprocket wheel fixed to a shaft journaled 
on the runner frame, the bevel gearing, and a pitman con- 
necting said shaft with the transverse bar for reciprocating 
the latter to actuate the seed-droppers, all substantially as 

616 herein shown and described.” 


Erase claims 4, 5, 6, 7, 8, and 9, and insert: 
) ) ) ) > 


“3. In a corn-planting machine the slotted or open bracket 
‘ Y for connecting the pitman to the reciprocating bar, having 
the bearing or tramway Y’ for supporting a forked pitman 
X, substantially as herein set forth. 
4. In a corn-planting machine the bracket Y made in two 
“DP.” parts, with the slotted feet for adjusting the bracket to the 
stroke of the pitman, substantially as shown and described. 
5. In a corn-planting machine the forked pitman X and 
wrist r,in combination with the adjustable bracket Y, having 
the wrist bearing Y’ and attached to the reciprocating bar, 
substantially as and for the purpose described.” 
Change number of claim “10” to “6.” 


I respectfully resubmit this case for further consideration, and it 
is presumed that in its present state the application will be favora- 
bly considered. 

The present second claim is, in my opinion, clearly patenta- 
617 ble over the references cited, inasmuch as in the latter no 
reciprocating seed-dropper is connected with the sprocket 
wheel. 
Respectfully, JAS. L. NORRIS, Attorney. 


[Endorsed :] 9939. #%§. W. Runstetler. Amend’t. June 15, ’80. 
United States Patent Office, Jun- 16, 1880. Driv. I. 


372 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 


618 Copy sent. L. #4}. 
Room No. 116. 9939. 
DEPARTMENT OF THE INTERIOR, 
U. S. Parent OFFICE, 
W asHinoTon, D. C., June 19th, 1880. 
M. Runstetler, Jas. L. Norris, city : 
“Corn-Planters.” Filed May 17, 1880. 

The 2d claim presented by amendment is held anticipated by pat- 
ents to W. U. Ewart, Oct. 23, 1877, 196,291, and A. and M. Runstetler, 
Noy. 26, 1878, 210,214 (corn). . 


A patent is withheld. 
QO. C. FOX, Exam. 


ALLEN. 

[Endorsed:] 9939. #§. M. Runstetler. Rej. June 19, ‘80. 
Div. 
619 EXAMINER’S Room No. 116, 


Wasuinaton, D. C., June 22d, 1880. 
Hon. Commissioner of Patents. 
In the Matter of the Application of MicHarL RuNSTETLER for an 
Improvement in Corn-Planters. Filed May 17th, 1880. No. 
9939. , 


Sir: The above-named application is hereby amended as follows: 
Insert at the end of the description : 
“T do not broadly claim the operation of the seed slide in a 
seeding machine by means of sprocket wheels and a chain, as 
E. in patent No. 196,291, and neither do I claim broadly the op- 
eration of the seeding devices by a gear connection with one 
of the supporting wheels, as in patent No. 210,214, as such are 
not my present invention.” 

In view of the above amendment I respectfully resubmit this case, 
and hope it will now receive favorable consideration. 

The Ewart arrangement is very different from that of applicant. 
In Ewart projections on the sprocket chain operate a cam on the 
seed slide and reciprocate the latter. This is very different from ap- 
plicant’s device. In the Runstetler patents I fail to find an answer 
to the claim. In my opinion, the second claim should be allowed. 

Respectfully, 
JAMES L. NORRIS, Attorney. 


[Endorsed:] 9939. #§. Michael Runstetler. Am/’d’t and arg’t. 
June 22,1880. U.S. Patent Office, Jun. 22, 1880, 
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620 Memorandum of Fee Paid at U.S. Patent Office. 
$20, M. 
commas Michael Runstetler. 
Patent to be issued to assignees. 
Name of invention as allowed, corn-planter. 
Serial No. 9939. 
Date of payment, July 22d, 1880. 
Fee, $20. 
Solicitor, James L. Norris. 
Date of cireular of allowance, July 1st, 1880. 
Send patent to 


[Endorsed :] U.S. Patent Office, Jul. 22, 18 80. 


~Iw 
won 


621 9939. 1880. 
No. 231,104. Fox. 

Michael Runstetler, ass’or to the Farmers’ Friend Manufacturing 
Company, of same place, 

Of Dayton, 

County of Montgomery, 

State of Ohio. 

Corn-planters. 


3 (Rec'd . May 17, 1880. 
| Petition, ™ 
Affidavit, se ics: 
Specifics ition, ~~ = 
“és ‘é ‘if 


| Drawing, 2 sheets, 
Model not required. 
Cert. dep., —. 

(1. Cash, $15, » May 17, 1880. 
Ad l’| fee cert., 

. oat $20, July 22, 1880. 

2. Examined July 1, 1880. O. C. Fox. 
[ssue, July 1, 1880. Arthur W. Crossley. 

Patented Aug. 10, 1880. 
Cireular, July 1, 1880. 
Wood & Boyd, Cinn., Ohio. 
James L. Norris, assoc., present. 


No. 10155. 


Reissued July 11, 188: 


§22 Div. I. 1880. BE. @ ‘i. 
Contents. 


Application, 1, papers. 
1. Rej. June 12, 1880. 
. Amend’t A to D, June 15, ’80. 
3. Rej., June 19, 1880. 
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4. Amend’t and ag’t, June 22, 1880. 
5. Br’f. 
6. 


18. 

Title: Improvement in corn-planters. 
Ex’d: J. A. W., M. McK. 

111. Seeders & planters, corn. 


[Endorsed :] 5058. _D., ’84. 


623 Unitep Srates PATENT OFFICE. 
MicHaEL Runstetver, of Dayton, Ohio, assignor to the Farmers’ 
Friend Manufacturing Company, of same place. 


Corn-Planter. 
Specification forming part of Letters Patent No. 231,104, dated Au- 
gust 10,1880; application filed May 17,1880. (No model.) 


To all whom it may concern:. 

Be it known that I, Michael Runstetler, a citizen of the United 
States, residing at Dayton, in the county of Montgomery and State 
of Ohio, have invented certain new and useful improvements in corn- 
planters, of which the following is a specification: 

My invention relates to an improvement in corn-planters of the 
class employing a main frame mounted on wheels, which main frame 
is combined with a runner-frame in front, and so attached to the 
main frame that it may be either a rigid or yielding planter, and 
also employing cone-gears and driving-chains to actuate the drop- 
ping mechanism for planting, and adapted to be used either as a 
rigid or yielding planter. 

My .improvement consists, first, in the arrangement of a lifting 
hand-lever mounted upon a shaft and connected to the foot-lever 
centrally pivoted to the main frame, the forward end of which lever 
is hinged to the runner-frame, and the several parts being so ar- 
ranged that the runner-frame may be controlled by either the hand- 
lever or foot-lever, or both, at the will of the operator, the hand- 
lever being combined with detachable fastening devices, so as to be 
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set in proper position to form a rigid planter, and so that the fasten- 
ing devices can be dispensed with and the hand and foot levers used 
to control the operation of the machine when used as a yielding 
planter. 

The invention further consists of other features, all of which will 
be fully hereinafter described in detail. 

In the accompanying drawings, figure 1 is a side elevation, partly 
in section, of a corn-planter embodying the first features of my in- 
vention. Fig. 2 is a front elevation, partly in section, of the same. 
Fig. 3 is a broken plan view, partly in section, showing the connec- 
tion between the hand and foot levers. Fig.4 is an elevation show- 
ing one of the runners with my improved dropping devices. Fig. 5 
is a vertical front elevation of the dropper mechanism. Fig. 6 is a 
side elevation of the same. Fig. 7 is a plan of the improved driv- 
ing mechanism. Fig. 8 is a side elevation, partly in section, of the 
same, line x x, Fig. 7.. Fig. 9 is a cross-section of the cone sprocket- 
wheels and clutch device. Fig. 10 is a horizontal elevation of part 
of the clutch device and drive-gear. Figs. 11 and 12 are elevations 
of the clutch with immediate connections broken and in section. 
Figs. 13 and 14 are elevations of one of the cluich sprocket-wheels. 
Fig. 15 is an elevation showing the back of one of the sprocket- 
wheels. Fig. 16 is a vertical elevation of the pitman-connection 
bracket on the dropper-rod. Fig. 17 is a plan view, partly in see- 
tion, of the same. Fig. 18 is a perspective view of the clutch-lever. 

A A’ represent the main frame; B,the axle; Bb’, grooved wheels ; 
C’, the seat-standard; IF, the foot-iever; N H LG, the runner-frame. 
These several parts are fully described in prior patents. 

d represents a shaft journaled at one end to the main frame and 
at the other to the seat-standard. 

c’ represents the journal-bracket at the seat standard, the foot- 
lever F being rigidly connected to and journaled on the shaft d. 

D represents a hand-lever rigidly attached to shaft d. 

EK; represents a segmental notch-plate rigidly fastened to the main 
frame A. 

d’ represents a lock for lever D, passing through the shoulder of 
lever D, and engaging at one end with the segmental notch-plate E, 
and hinged at the other end to a bell-crank lever, d?, the movement 
of which locks and unlocks the lifting-lever D. 

When it is desired to operate the machine as a yielding planter 
the locking device d’ is thrown out of connection with the segment- 
plate and secured by a hasp, d’, the hand and foot levers then be- 
ing free to vibrate with the runner-frame and under control of the 
operator. When the locking devices of the lifting-lever D are 
brought into operation the operator sets the runner-frame in any 
given position by means of lever D, the lock-lever holding it rigid, 
but under easy control of the hand; or the foot-lever may be used 
to assist in raising, or lowering the frame, and the weight of the 
driver may be thrown upon the foot lever to force the runners into 

the ground if necessary. 
624 P represents the dropper-valve placed in the grain-spout ; 
p, a pivot-bolt on which the valve P oscillates. 
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P’ is a partition in the grain-spout, and held in a fixed position 
in the bottom portion thereof by means of the lugs R R, but readily 
detachable therefrom by removal of the bolt p, upon which it is 
suspended. 

In the operation of valves of this kind great difficulty has been 
experienced in uniformly dropping the seed when used as a drill. 
If the valve is removed entirely the seed drops out too far in the 
rear to be well covered, and if the partition alone is removed the 
operation of the valve interferes with the regular dropping of the 
seed. 

To obviate these difficulties I have made the lower portion of the 
valve which covers the grain-channel removable, so as to deposit 
the seed between the heels of the runners, beneath the surface of the 
ground, the grain-channel being always open for the continuous 
dropping of the seed. 

Fig. 6 shows the preferred form of joint for making the valve de- 
tachable. 

K represents the driving-gear attached to one of the main wheels, 
the preferred form being shown in Fig. 8. 

K’ represents a pinion mounted or cast on sleeve S’, through 
which passes the shaft 8S, which is rigidly attached to said sleeve and 
pinion. | 

H’ represents two slots or openings cut on the inner end of sleeve S. 

n represents a sliding-clutch collar having a circular groove, n’, 
and mounted loosely on pinion-shaft S. 

I’ represents a lever hinged to the bracket E’ by bolt 4. 

T represents a cone sprocket-wheel, a series of which may be used, 
and cast in separate pieces and united by clutches, as shown in Figs. 
9,13, and 15; or they may, be cast in one piece. They are con- 
nected with the sliding clutch n, and slide laterally with it on shaft 
S. By moving the lever I’ the clutch n and cones T may be made 
to engage or disengage with the revolving sleeve S and clutch N’, 
thereby throwing the transmitter in and out of gear. 

T’ represents sprocket-wheels fixed on a shaft and suitably jour- 
naled in bracket-bearings attached to the cross-pieces L L of the 
runner-frame. 

V represents a bevel-pinion on the opposits end of said shaft, 
which engages with a corresponding bevel-wheel, V’, which is jour- 
naled and supported on a bracket, T?, as shown in Fig. 7. 

X’ represents a crank-pin on the face of bevel-wheel V’. 

X represents a forked pitman journaling on said crank-pin, and 
supported on its opposite end preferably by a roller, r, working in a 
slotted bracket, Y (shown in Figs. 16 and 17), and performing the 
functions of an ordinary wrist, but in a more efficient manner. 
Bracket Y is preferably made in two parts, so as to be adjustable. 

y’ represent a tram for roller r, which is allowed a small lateral 
motion independent of the motion of the driving-bar m’, which is 
reciprocated by the pitman. This play of the roller r is important, 
as it imparts a sudden motion to the seeding devices at each end of 
the stroke, causing an instantaneous dropping of the seed. 
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The feet of bracket Y are slotted to allow‘of adjustment to regu- 
late the play of the roller r and the stroke of the pitman. 

W represents an ordinary drive or sprocket chain. 

w’ represents a crank-shaft pivoted to the frame A and carrying 
a roller, U, resting upon the drive-chain W. It is made of suffi- 
cient weight to take up the slack of the drive-chain when the ma- 
chine is used as a yielding planter. It is shown as flanged and 
sliding laterally with the drive-chain, but it may be smooth and 
made of a length corresponding with the width of the cone T. 

I do not broadly claim the operation of the seed-slide in a seed- 
ing-machine by means of sprocket-wheels and a chain, as in patent 
No. 196,291, and neither do I claim, broadly, the operation of the 
seeding devices by a gear-connection with one of the supporting- 
wheels, as in patent No. 210,214, as such are not my present inven- 
tion. 

[ claim— 

1. In a corn-planter having the rear main frame mounted on 
supporting-wheels, the front runner-frame hinged or pivoted to the 
main frame and operated by an elevating and depressing lever 
pivoted to the main frame, having its front end slotted and con- 
nected to the runner-frame by a bolt passing through said slot, in 
combination with the shaft d and the lifting hand-lever D, rigidly 
attaciied to said shaft, for elevating, depressing, and controlling the 
runner-frame, substantially as herein set forth. 


2. In a corn-planter having the main runner-frame mounted on 
ground-wheels, a ranner-frame hinged to the main frame, and hav- 
ing a transversely-arranged bar for reciprocating the seed-dropping 
device, the combination of a sprocket-wheel journaled on the main 
frame and connected by a clutch device with a driving-gear on the 
ground-wheel, a sprocket-chain, a sprocket-wheel fixed to a shaft 
journaled on the runner-frame, the bevel-gearing, and a pitman 
connecting said shaft with the transverse bar for reciprocating the 
latter to actuate the seed-droppers, all essentially as herein shown 
and described. 


3. In a corn-planting machine, the slotted or open bracket Y, for 
connecting the pitman to the reciprocating bar, having the bearing 
or tramway Y’, for supporting a forked pitman, X, substantially as 
herein set forth. 

4. In a corn-planting machine, the bracket Y, made in two 
625 parts, with the slotted feet for adjusting the bracket to the 
stroke of the pitman, substantially as shown and described. 


5. In a corn-planting machine, the forked pitman X and wrist r, 
in combination with the adjustable bracket Y, having the wrist-bear- 
ing Y’ and attached to the reciprocating bar, substantially as and 
for the purpose described. 

6. The valve P, made in two parts, O O’, and united by detach- 
able fastening devices, whereby the lower portion is readily removed 
without disturbing the other parts of the seed-dropping mechanism, 


substantially as herein set forth. 
48—359 
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In testimony whereof I have hereunto set my hand in presence 


of two subscribing witnesses. | 
MICHAEL RUNSTETLER. 


Witnesses: 
WARREN MUNGER, 
BENJAMIN KUHNS. 


(Here follow diagrams marked pp. 626 & 627.) 


628 Der’r’s Exurert Five or Compu’t’s Retssuep Patent. Fred. 
W. Stevens, Notary Public & Acting Ex’r. 


FARMERS’ FrienpD M’r’a Co. 
vs. f Equity. 


CHALLENGE CoRN-PLANTER Co. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is tu certify that the annexed is a true copy from the flies of 
this office of the file wrapper and contents in the matter of the re- 
issue letters patent granted Michael Runstetler, assignor to the 
Farmers’ Friend Manufacturing Company, July 11, 1882, number 
10155, for improvement in corn-planter. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, bave caused the seal of the Patent Office to be affixed this 11th 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 

[Seal Patent Office, United States of America. ] 
BENJ. BUTTERWORTH, 
Commissioner. 
629 $30, 1 d’g, old pat. 


To the Commissioner of Patents : 

Your petitioner, Michael Runstetler, a citizen of the United States, 
residing at Dayton, in the county of Montgomery and State of Ohio, 
prays that he may be allowed to surrender the letters patent for an 
improvement in corn-planters granted to him August 10, 1880, 
whereof the Farmers’ Friend Manufacturing Co., on whose behalf 
and with whose assent this application is made, is now sole owner 
by assignment, and that letters patent may be reissued to the said 
Farmers’ Friend M’f’g Co. for the same invention upon the annexed 
amended specification. With this petition is filed an abstract of 
title duly certified as required in such cases. 

And they hereby appoint Messrs. Wood & Boyd, a firm composed 
of Edmund E. Wood and Edward Boyd, their attorneys, with full 
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power of substitution and revocation, to prosecute this application, 
to make alterations and atiendments therein, to receive the patent, 
and to transact all business:in the Patent Office connected there- 


with. 
MICHAEL RUNSTETLER. 


Approved ; 
FARMERS’ FRIEND M’F’G CO., 
3B. KUHNS, Pres’t. 


630 The Hon. Commissioner of Patents will please recognize 
James L. Norris, of Washington, D. C., as our associate in 
the matter of the foregoing application. 
WOOD & BOYD. 


631 Specification. 


To all whom it may concern : 

se it known that I, Michael Runstetler, a citizen of the United 
States, residing at Dayton, in the county of Montgomery and State 
of Ohio, have invented certain new and useful improvements in 

corn-planters, of which the following is a specification : 
632 My invention relates to an improvement in corn-planters 

of the class employing a main frame mounted on wheels, 
which main frame is combined with a runner frame in front, and so 
attached to the main frame that it may be either a rigid or yielding 
planter, and also employing cone gears and driving chains to actuate 
the dropping mechanism for planting, and adapted to be used either 
as a rigid or yielding planter. | 

My improvement consists, first, in the arrangement of a lifting 
hand lever connected to a foot lever, which is pivoted to the main 
frame, the forward end of which lever is hinged to the runner frame, 
the several parts being so arranged that the ranner frame may be 
controlled by either the hand lever or foot lever, or both, at the will 
of the operator. 

My invention further consists in combining with the hand lever 
detachable fastening devices, so as to be set in proper position to form 
a rigid planter, and so that the fastening devices can be dispensed 
with and the hand and foot levers used to control the operation of 
the machine when used as a yielding planter. 

The invention further consists of other features, all of which 
633 will be fully hereinafter described in detail. 

In the accompanying drawings, figure 1 is a side elevation, 
partly in section, of a corn-planter, embodying the first features of 
my invention. 

Figure 2 is a front elevation, partly in section, of the same. 

Figure 3 isa broken plan view, partly in section, showing the 
connection between the hand and foot lever. 

Figure 4 is an elevation showing one of the runners with my im- 
proved dropping devices. 

Figure 5 is a vertical front elevation of the dropper mechanism. 


3580 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 


Figure 6 a side elevation of the same. 

Figure 7 is a plan of the improved driving mechanism. 

Figure 8 is a side elevation, partly in section, of the same, line z z, 
figure 7. 

Figure 9 is a cross-section of the cone sprocket wheels and clutch 
device. 

Figure 10 isa horizontal elevation of part of the clutch device and 
drive gear. 

Figures 11 and 12 are elevations of the clutch with immediate 
connections broken and in section. 

Figures 13 and 14 are elevations of one of the clutch sprocket 

wheels. 
63: Figure 15 is an elevation showing the back of one of the 
sprocket wheels. 

Figure 16 is a vertical elevation of the pitman connection 
bracket on the dropper rod. 

Figure 17 is a plan view partly in section of the same. 

Figure 18 is a perspective view of the clutch lever. 

A A’ represent the main frame; B, the axle; B’, grooved wheels; 
C’, the seat standard; F, the foot levers; N H L G, the runner 
frame. ‘These several parts are fully described in prior patents. 

d represents a shaft journaled at one end to the main frame and 
at the other to the seat standard. 

c’ represents the journal bracket at the seat standard, the foot lever 
F being rigidly connected to and journaled on shaft d. 

D represents a hand lever rigidly connected to the foot lever by 
shafts, d, or other equivalent means. 

E represents a segmental notch plate rigidly fastened to the main 
frame A. | 

d’ represents a lock for lever D passing through the shoulder of 

lever D and engaging at’one end with the segmental notch 
635 plate E and hinged at the other end to a bell crank lever, d?, 
the movement of which locks and unlocks the lifting lever D. 

When it is desired to operate the machine as a yielding planter 
the locking device d’ is thrown out of connection with the segment 
plate and secured by a hasp, d®, the hand and foot levers then being 
free to vibrate with the runner frame and under control of the 
operator. When the locking devices of the lifting lever D are 
brought into operation the operator sets the runner frame in any 
given position by means of lever D, the lock lever holding it rigid, 
but under easy control of the hand ; or the foot lever may be used 
to assist in raising or lowering the frame, and the weight of the 
driver may be thrown upon the foot lever to force the runner into 
the ground, if necessary. 

P represents the dropper valve placed in the grain spout; », a 
pivot bolt on which the valve P oscillates. 

P’ is a partition in the grain spout, and held in a fixed position 
in the bottom portion thereof by means of the lugs R R, but readily 
detachable therefrom by reraoval of the bolt p, upon which it is sus- 


pended. 
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In the operation of valves of this kind great difficulty has been 

experienced in uniformly dropping the seed when used as a 

636 drill. If the valve is removed entirely the seed drops out too 

fur in the rear to be well covered, and if the partition alone 

is removed the operation of the valve interferes with the regular 
dropping of the seed. 

To obviate these difficulties [ have made the lower portion of the 
valve which covers the grain channel removable, so as to deposit the 
seed between the heels of the runners, beneath the surface of the 
ground, the grain channel being always open for the continuous 
drop yping of the seed. | 

igure 6 shows the preferred form of joint for making the valve 
detachable. 

K’ represents a pinion mounted or cast on sleeve S’, through 
which passes the shaft S, which is rigidly attached to said sleeve 
and pinion. 

H’ represents two slots or openings cut on the inner end of sleeve 
S’. 

n represents a sliding clutch collar having a circular groove, n’, 
and mounted loosely on pinion shafts 5’. 

I’ represents a lever hinged to the bracket E’ by bolt i. 

T represents a cone sprocket wheel, a series of which may be used 
and cast in separate pieces and united by clutches, as shown in fig- 
ures 9, 13, and 15, or they may be cast In one piece. They are con- 

nected with the sliding clutch n and slide laterally with it on 
637 shaft S. By moving the lever I’ the clutch n and cones T 

may be made to engage or disengage with the revolving 
sleeve S and clutch N’, thereby throwing the transmitter in and out 
of gear. 

‘Tt’ represent- sprocket wheels fixed on a shaft and suitably jour- 
naled in bracket bearings attached to the cross-pieces L L of the 
runner frame. 

V represents a bevel pinion on the ea end of said shaft, 
which engages with a corresponding bevel wheel, V’, which is jour- 
naled and supported on a bracket, ‘T°, as shown in figure 7. 

X’ represents a crank pin on the face of bevel wheel V’. 

X represents a forked pinion journaling on said crank pin and 
supported on its opposite end preferably by a roller, r, working in a 
slotted bracket, Y (shown in figures 16 and 17), and performing the 
functions of an ordinary wrist, but in a more efficient manner. 
Bracket Y is preferably made in two parts, so as to be adjustable. 

y’ represents a train for roller 7, which is allowed a sinall lateral 
motion independent of the motion of the driving bar m’, which is 

reciprocated by the pitman. 
638 This play of the roller r is important, as it imparts a sud- 
den motion to the seeding devices at each end of the stroke, 
causing an instantaneous dropping of the seed. 

The feet of bracket Y are slotied to allow of adjustment to regulate 
the play of the roller ¢ and the stroke of the pitman. 

W represents an ordinary drive or sprocket chain. 


x 
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w’ represents a crank shaft pivoted to the frame A and carry ing 
a roller, U, resting upon the drive chain W. It is made of suffivient 
weight to take up the slack of the drive chain when the machine is 
used as a yielding planter. It is shown as flanged and sliding yA 
erally with the drive eli: ain, but it may be smooth and made of : 
length corresponding with the width of the cone T. 

I do not broadly claim the operation of the seed slide in a seeding 
machine by means of sprocket wheels and a chain, as in patent No. 
196,291, and neither do I claim broadly the operation of the seeding 
devices by a gear connection with one of the supporting wheels, as 

in patent No. 210,214, as such are not my present invention. 

639 1. In a corn- planter having the rear main frame mounted 
on supporting wheels and the front ranner frame hinged or 
pivoted to the main frame the combination 

Cancel & insert per of a foot treadle and hand lever [arranged— 


“A,” June 17, ’82. so connected that they may]* adapted to be 
Cancel €insertper used in conjunction or independently for the 
'C.” dune i7, Ss purpose of elevating or depressing the run- 


ners, substantially as herein set forth. 

2. In a corn-planter having the rear main frame mounted on sup- 
porting wheels and the front runner frame hinged or pivoted to the 
main frame, a foot treadle for elevating or depressing the runner 

frame in combination with a hand lock 


Cancel per “A,” lever, [so arranged that]* the foot treadle 
Insert per “ C,” and hand lever [may ]|* adapted to be used in 
June 17, ’82. conjunction for foreing and locking the run- 


ners into the ground or lifting and locking 
them out of the ground, substantially as herein set forth. 

3. In a corn-planter having the rear main frame mounted on sup- 
porting wheels and the front runner frame hinged or pivoted to the 
main frame, a foot treadle for elevating or depressing the runner 

frame in combination with a hand lever rig- 

See “A.” idly connected therewith, [so]* that either 

hand lever or treadle may be used for fore- 
ing the runners into the ground or lifting them out of the ground, 
substantially as herein set forth. 


[4. In a corn-planter the combination of the foot treadle adapted 
to elevate the runner frame and the hand 
Cancel € insert per lever adapted to elevate or depress the same, 


*p eune if, Gz. and so connected as to move together, 
Vague. 640 whether the power be applied to one 


or both, substantially as herein set 


forth. |* 


In a corn-planter having the main runner frame mounted on 
ground wheels,a runner frame hinged to the main frame, and hav- 
ing a transversely arranged bar for reciprocating the seed- dropping 
device, the combination of a sprocket wheel journaled on the main 


* Words and sentences snitecel in Seed kets erased in original. 
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frame and connected by a clutch device with a driving gear on the 
ground wheel, a sprocket chain, and a sprocket wheel fixed to a 
shaft, with the transverse bar for reciprocating the latter to actuate 
the seed-droppers, all essentially as herein shown and described. 

6. In a corn-planting machine the slotted or open bracket Y for 
connecting the pitman to the reciprocating bar, having the bearing 
or tramway Y’ for supporting a forked pitman, X, substantially as 
herein set forth. 

7. In a corn-planting machine the bracket Y, made in two parts, 
with the slotted feet for adjusting the bracket to the stroke of the 

pitman, substantially as herein set forth. 
641 8. In a corn-planting machine the forked pitman X and 
wrist r, in combination with the adjustable bracket Y, having 
the wrist bearing Y’ and attached to the reciprocating bar, substan- 
tially as herein set forth. 

9. The valve P made in two parts, O O’, and united by detachable 
fastening devices, whereby the lower portion is readily removed with- 
out disturbing the other parts of the seed-dropping mechanism, sub- 
stantially as herein set forth. 

MICHAEL RUNSTETLER. 
FARMERS’ FRIEND MF’G CO., 
Bb. KUHNS, Pres’t. 
Witnesses : 
V. P. VAN HORNE. 
GEORGE O. WARRINGTON. 


642 STATE OF OHIO, | 
Montgomery County, | 


r SS My 


Michael Runstetler, being duly sworn, says that he fears original 
patent No. 231,104, which he now seeks to reissue, is inoperative 
or defective because of the restricted character of its claims, the 
first claim of said original patent, which refers to the com- 
bination of a hand-lever with a foot lever, being limited to a slotted 
foot lever combined with a hand lever by means of a shaft, whereas 
in fact he was the first to combine with an elevating or depressing 
foot lever a hand piece moving in conjunction with said foot lever 
and adapted to be used independently or in conjanction with said 
hand lever, and he is entitled to protection therefor. This error or 
insufficiency arose without any fraudulent or deceptive intention on 
his part and which he seeks to correctly reissue. 


MICHAEL RUNSTETLER. 
Sworn to before me this 20th day of April, 1882. 
[L. s.] GRAFTON C. KENNEDY, 
Notary Public in & for Montgomery County, Ohio. 


{Endorsed :] U. 8. Patent Office, April 28, 1882. 


ecm teem RE 


384 THE FARMERS’ FRIEND MANUFACTURING CO. VS. 


643 STATE OF OHIO, | 
County of Montgomery, § 
Michael Runstetler, the above-named petitioner, being July 
sworn, deposes and says that he verily believes that his aforesaid 
letters patent are inoperative by reason of a defective specification, 
and that the error arose by inadvertence without any fraudulent or 
deceptive intent, and that he verily believes himself to be the first 
and original inventor of the improvement set forth and claimed in 
this amended specification and does not believe that the same was 
ever before known or used. 


MICHAEL RUNSTETLER. 


Sworn to and subscribed before me this 10th day of April, 1882. 
[L. s. ] GEORGE O. WARRINGTON, 
Notary Public in & for Montgomery County, Ohio. 


644 STATE OF OHIO, | nie 
Montgomery County, j ~~ ° 


Michael Runstetler, being duly sworn, says that he fears original 
patent No. 231,104, granted him August 10th, 1880, and assigned to 
the Farmers’ Friend Manufacturing Company of said Dayton, which 
he, with the consent of said assignee, now sole owner of said patent, 
now seeks to reissue, is inoperative or defective because of the re- 
stricted character of its claims, the first claim of said original 
patent, which refers to the combination of a hand lever with a foot 
lever, being limited to a slotted foot lever combined with a hand 
lever by means of a shaft, whereas in fact he was the first to combine 
with an elevating or depressing foot-lever a hand piece moving in 
conjunction with said foot lever and adapted to be used independ- 
ently or in conjunction with said hand lever, and the said assignee 
is entitled to protection therefor. This error or insufficiency arose 
without any fraudulent or deceptive intention on his part and which 
he seeks to correct by reissue. 


MICHAEL RUNSTETLER. 


645 Sworn to before me this 12th day of May, A. D. 1882. 
[L. s. ] GEORGE O. WARRINGTON, 


Notary Public, Montgomery County, Ohio. 


[Endorsed :] 61313. 4,25. U.S. Patent Office. May 15,1882. M. 
Runstetler. 


646 & 647 , (2-173.) 

Assignor: Michael Runstetler. 

Assignee: The Farmers’ Friend Manufacturing Company of Day- 
ton, Ohio. 

Date of assignment: May 10, ’80. 

Date of record: July 19, ’89. 

Invention: Corn-planter; spec’n executed ; about to apply, Aug. 
10,80. # 231,104. 
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Territory assigned: His right, the patent to issue to the assignee. 
Liber: R. 25. 
Page: 95. 


[Endorsed:] 61313. U.S. Patent Office, May 1, 1882. 


(2-187.) 


DEPARTMENT OF THE INTERIOR, 
Unirep Sratres Patent OFFice. 

Wood & Boyd: 

Application of Michael Runstetler for reissue of letters patent No. 
231,104, dated August 10, 1880, for improvement in “ corn-planter,” 
assignor to the Farmers’ Friend Manufacturing Company. 

[ certify that the annexed is a true copy from the digest of assign- 
ments in this division of all assignments of undivided interest found 
of record under or relating to the aforesaid letters patent up to and 
including April 27, 1882. 

P. E. WILSON, 


For Chief of Assignment Division. 
No other ass’t appears of record up to & including Jan. 17, ’82. 
SLAUGHTER. 


| Endorsed:] (2-187.) Reissue. Certificate of title. 


648 Copy sent. L. R. B. 
Room ‘No. 50. 61313. 
DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE, 
Wasaineaton, D.C., June 16, 1882. 
M. Runstetler, care James L. Norris, present: 
Corn-planter. May 15, ’82. Reissue of No: 231,104. Aug. 10, ’80. 
The 1st & 2nd claims are objectionable in form, “so connected 
that they may be used.” 
The 4th, also vague and sufficiently covered by other claims. 
Patent withheld. 


O. C. FOX, Ex. 


[Endorsed:] 61313. 498. M. Runstetler. Rejection, June 16, 
82. Div. 1. 


49—359 
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649 Examiner’s Room, No. 50. Serial 61315. 


WaAsHineton, D. C., June 16, 1882. 


In the Matter of the Application of Micn#arn Runstercer for an 
Improvement in Corn-Planters. Reissue. Filed 
June 17, 82. April 28, ’82. 


Hon. Commissioner of Patents. 
Sir: The above application is hereby amended as follows: 
In first claim erase the words “so connected” and insert 
wa» “arranged.” 
A S : i sii ae 
In second claim erase the word “so. 
In third claim erase the word “so.” 

Erase fourth claim and insert: 

“4. The combination, in a corn-planter, having the rear 
main frame mounted on supporting wheels and a front runner 
frame hinged or pivoted to the main frame of a foot treadle 
for elevating the runner frame, and a hand lever for elevat 


ac B ”? 


ing or depressing the same, both arranged to move simultane- 
, . , 


ously when either is acted upon by an operator.” 
: , me O 
Respectfully, JAS. L. NORRIS, a 


! hy 
Att’y for M. Runstetley ny ¢. 


~ nat ‘ : ‘ : he re- 
[Endorsed:] 61513. 193. M. Runstetler. Amend’t- A. ' 


ep ae mee agen © original 
17, 82. U.S. Patent Office, June 17, 1882. Div. 1. i? fl” 
with a foot 


age 3 : | ‘th a hand 
650 Examiner’s Room No.—. Serial 618153. Line 


WASHINGTON, D. C., June 17, 1882. 


In the Matter of the Application of Micnart Ruy- 
June 17, ’82. STETLER for an Improvement in Corn-Planters. 
Reissue. Filed April 28, ’82. 


Hon. Commissioner of Patents. 
Sir: The above-named application is hereby amended as follows : 
In the 1st claim erase the words “ arranged that they may ” 

and insert “ adapted to.” 

“C.” In the second claim erase the words “ arranged that.” 
In the same claim erase “may” and insert “ adapted to.” 
Respectfully, JAS. L. NORRIS, 
Alt’'y for M. Runstetler. 


[Endorsed :] 61313. 495. M.Runstetler. Amend’tC. June 17, 
82. U.S. Patent Office, June 17, 1882. Div. 1. 
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651 (2-031.) 61313. 


| Issu> division. All communications should be addressed to “ The 
Commissioner of Patents, Washington, D. C.” 


DEPARTMENT OF THE INTERIOR, 
U. S. PaTent OFFICE, 
| W asHinaton, D. C., June 19, 1882. 
Michael Runstetler, ass’or, c. o. J. L. Norris, asso. 
Sir: Your application for reissue of patent No. 231,104 for im- 
provement in corn-planters has been examined and a!lowed. 
The patent will be forwarded to you as soon as practicable in due 
order of business. 
Very respectfully, KE. M. MARBLE, 
Commissioner of Patents. 


652 Serial No. —. 2 cases. 
Memorandum of Incomplete Reissue Application of Andrew Runstetler. 


Invention. 

Petition. 

Affidavit, no ownership. 
Pap’s to att’y May l, 82. 
Specification. 

Drawing. 

lees. 


653 Issue Drviston, U. S. Patent OFFIice, 
W AsHINGTON, D. C., 7, 1, 1882. 
Mr. Fox, examiner. 
Application of Runstetler. 
See construction of claim 5: The hinged runner frame has the 
trans’t arranged bar and seed-dropping device. If and were inserted 
it would make the main frame carry the transverse bar, Kc. 


’ 


654 Serial No. 61318. Ex’r Book No. —. 
Reissue No. 101055. 1882. lox. 198 


Michael Runstetler, ass’or to the Farmers’ Friend Manufacturing 
Company, of same place, 
Of Dayton, 
County of Montgomery, 
State of Oho. 
Invention, corn-planter. 
‘Petition, April 28, 1882. 
Affidavit, May 15, “ 
Specification, Ap’l 28, 1882. 
Drawing 2 sheets, Ap’! 28, 1882. 
Old patent, a 
Abstract of title, May 1, . 
| Cert. deposit, —. 


cation filed. 


Parts of appli- 


a 


od: SRS Pe eT soe Soy ett TS ; a 


6. are 
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2. Cash, $30, April 28, 1882. 

App. filed complete May 15, 1882. 

No. and date of original patent, 231,104, Aug. 10, 1880. 

3. Examined June 17th, 82. O.C. Fox. 

Countersigned June 19, ’82. J. W. Babson, for Commissioner. 
Notice of allowance, June 19, 1882. 

Reissued July 11, 1882. 

Att'y or P. O. address: Wood & Boyd, Cinn., Ohio. 

James L. Norris, asso., present. 


655 Class —. Div: 1. 
1882. 


Contents. 
Application papers. 
1. Re}. June 16th, ’82. 
2. Amend’t- “A,” “ B,” June 17, ’82. 
o. Amend’t “C,” June 17, ’82. 
4. B’f. 


111. Seeders, corn. 


Ex’d: E. A. M. 
[Torn] H. 


[Endorsed :] No. 789. Equity. Challenge Corn-Planter Com. 
Def’t’s exhibits. 
5058. D., ’84. 


(Here follow diagrams marked pp. 656 & 657.) 
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2 Sheete—Sheet 1. 


M. RUNSTETLER. 
Assignor to the FARMERS FRIEND ManuractuURi~> Company. 
CORN PLANTER. 


No. 10,155. Reissued July 11, 1882. 


fF 

i 

*% 
ES 
1 


651 


; 2 Sheets—Sheet 2. 
M. RUNSTETLER. 


Assignor to the FARMERS FRIEND MANUFACTURING COMPANY. 
CORN PLANTER. 


No. 10,166. Reissued July 11, 1882. 
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Micuaet Ruystetver, of Dayton, Ohio, assignor to the Farmers’ 
Friend Manufacturing Company, of same place. 


Corn-Planter. 


Specification forming part of Reissued Letters Patent No. 10155, 
dated July 11, 1882: original No. 251,104, dated August 10, 1880 ; 
application for reissue filed May 15, 1882. 


To all whom it may concern: 

Be it known that I, Michael Runstetler, a citizen of the United 
States, residing at Dayton, in the county of Montgomery and State 
of Ohio, have invented certain new and useful improvements in 
corn-planters, of which the following is a specification : 

My invention relates to an improvement in the corn-planters of 
the class employing a main frame mounted on wheels, which main 
frame is combined with a runner frame in front and so attached to 
the main frame that it may be either a rigid or yielding planter, and 
also employing cone-gears and driving-chains to actuate the drop- 
ping mechanism for planting, and adapted to be used either as a 
rigia or yielding planter. 

“My improvement consists, first, in the arrangement of a lifting 
hand-lever connected to a foot-lever which is pivoted to the main 
frame, the forward end of which lever is hinged to the runner- 
frame, the several parts being so arranged that the runner-frame 
may be controlled by either the hand-lever or foot-lever, or both, at 
the will of the operator. 

My invention further consists in combining with the hand-lever 
detachable fastening devices, so as to be set in proper position to 
form a rigid plante: and so that the fastening devices can be dis- 
pensed with and the hand and foot levers used to control the opera- 
tion of the machine when used asa yielding planter. 

The invention further consists of other features, all of which will 
be fully hereinafter deseribed in detail. 

In the accompanying drawings, figure 1 is aside elevation, partly 
in section, of a corn- planter embodying the first features of my in- 
vention. Fig. 2 is a front elevation, partly in section, of the same. 
Fig. 3 is a broken plan view, partly in section, showing the connece- 
tion between the hand and foot levers. Fig. 4 is an elevation showing 
one of the runners with my improved dropping devices. Fig. 5 is 
a vertical front elevation of the dropper mechanism; Fig. 6, a side 
elevation of the same. Fig. 7 is a plan of the improved driving 
mechanism. Fig. 8 is the side elevation, partly in section, of the 
same, line z2, Fig 7. Fig 9 isa cross section of the cone sprocket- 
wheels and clutch device. Fi ig. 10 is a horizontal elevation of part 
of the clutch device and drive-gear. Figs. 11 and 12 are elevations 
of the clutch, with immediate connections broken and in sections. 
Figs. 15 and 14 are elevations of one of the clutch sprocket-wheels. 
Fig. 15 is an elevation showing the back of one of the sprocket- 
wheels. Fig 16 it a vertical elevation of the pitman-connection 
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bracket on the dropper rod. Fig. 17 is a plan view, partly in sec- 
tion, of the same. Fig. 18 is a perspective view of the clutch-lever. 
A A’ represent the main frame; B, the axle: B’, grooved wheel ; 
’, the seat-standard ; F, the foot-lever; NH L G, the runner-frame. 
These several parts are fully described in prior patents. 

d represents a shaft journaled at one end in the main frame and 
at the other to the seat-standard. 

c’ represents the journal-bracket at the seat-standard, the foot-lever 
F being rigidly connected to and journaled on shaft d. 

D represents a hand-lever rigidly connected to the foot-lever by 
shaft d or other equivalent means. 

Iv represents a segmental notch-plate rigidly fastened to the main 
frame A. 

d’ represeats a lock for lever D, passing through the shoulder of 
lever D and engaging at one end with the segmental notch-plate KE, 
and hinged at the other end to a bell-crank lev er, d?, the movement 
of which locks and unlocks the lifting-lever D. 

When it is desired to operate the machine as a yielding planter 
the locking device d’ is thrown out of connection with the segment- 
plate, and secured by a hasp, d*, the hand and foot levers then being 
free to vibrate with the runner-frame and under control of the oper- 
ator. When the locking devices of the lifting-lever D are brought 
into operation the operator sets the runner-frame in any given posi- 
tion by means of lever D,the lock-lever holding it rigid, ‘but under 
easy control of the hand ; or the foot lever may be used to assist in 
raising or lowering the frame, and the weight of the driver may be 
thrown upon the foot-lever to force the runners into the ground, if 

necessary. 
659 P represents the dropper-valve placed in the grain-spout ; p, 
a pivot-bolt on which the valve P oscillates. 

P’ is a partition in the grain-spout, and held in a fixed position 
in the bottom portion thereof by means of the lugs R R, but readily 
detachable therefrom by removal of the bolt p, upon which it is 
suspended. 

In the operation of valves of this kind great difficulty has 
been experienced in uniformly dropping the seed when used as a 
drill. If the valve is removed entirely, the seed drops out too far 
in the rear to be well covered, and if tire partition alone is removed 
the operation of the valve interferes with the regular dropping of the 
seed, 

To obviate these difficulties I have made the lower portion of the 
valve which covers the grain-channel removable, so as to deposit 
the seed between the heels of the runners, beneath the surface of the 
ground, the grain-channel being always open for the continuous 
dropping of the seed. 

Fig. 6 shows the preferred form of joint for making the valve de- 
tachable. 

K’ represents a pinion mounted or cast on sleeve S’, through 
which passes the shaft S, which is rigidly attached to said sleeve and 
pinion. 
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H’ represents two slots or openings cut on the inner end of 
sleeve 8’. 

n represents a sliding-clutch collar having a circular groove, n’, 
and mounted loosely on pinion-shafts S. 

I’ represents a lever hinged to the bracket E’ by bolt 7. 

T represents a cone sprocket-wheel, a series of which may be used, 
and cast in separate pieces and united by clutches, as shown in Figs. 
9,13, and 15; or they may be cast in one piece. They are con- 
nected with the sliding clutch n, and slide laterally with it on shaft 
S. By moving the lever I’ the clutch n and cones T may be made 
to engage or disengage with the revolving sleeve S’ and clutch N’, 
thereby throwing the transmitter in and out of gear. 

‘Il’ represents sprocket-wheels fixed on a shaft and suitably jour- 
naled in bracket-bearings attached to the cross-pieces L L of the 
runner-frame. 

V represents a bevel-pinion on the opposite end of said shaft 
which engages with a corresponding bevel-wheel V’, which is jour-’ 
naled and supported on a bracket, T?, as shown in Fig. 7. 

X’ represents a crank-pin on the face of bevel-wheel V’. 

X represents a forked pinion journaling on said crank-pin, and 
supported on its opposite end preferably by a roller, r, working in a 
slotted bracket, Y (shown in Figs. 16 and 17), and performing the 
functions of an ordinary wrist, but ina more efficient manner. 
srackcet Y is preferably made in two parts, so as to be adjustable. 

y’ represents a tram for roller r, which is allowed a small lateral 
motion independent of the motion of the driving-bar m’, which is 
reciprocated by the pitman. This play of the roller r is important, 
as it imparts a sudden motion to the seeding devices at each end of 
the stroke, causing instantaneous dropping of the seed. The feet of 
. bracket Y are slotted to allow of adjustment to regulate the play of 
the roller 7 and the stroke of the pitman. 

W represents an ordinary drive or sprocket chain. 

w’ represents a crank-shaft pivoted to the frame A and carrying a 
roller, U, resting upon the drive-chain W. It is made of sufficient 
weight to take up the slack of the drive-chain when the machine 
is used asa yielding planter. It is shown as flanged and sliding 
laterally with the drive-chain, but it may be smooth and made of a 
length corresponding with the width of the cone T. 

I do not broadly claim the operation of the seed-slide in a seed- 
ing-machine by means of sprocket-wheels and a chain, as in patent 
No. 196,291, and neither do I claim broadly the operation of the 
seeding devices by a gear-connection with one of the supporting- 
wheels, as in patent No. 210,214, as such are not my present inven- 
tion. 

I claim— 

1. In a corn-planter having the rear main frame mounted on sup- 
porting-wheels and the front ranner-frame hinged or pivoted to the 
main frame, the combination of a foot-treadle and a hand-lever 
adapted to be used in conjunction or independently for the purpose 
of elevating or depressing the runners, substantially as herein set 
forth. 
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2. In a corn-planter having the rear main frame mounted on sup 
porting-wheels and the front runner-frame hinged or pivoted to the 
main frame, a foot-treadle for elevating or depressing the runner 
frame, in combination with a hand lock-lever, the foot-treadle ance 
hand-lever adapted to be used in conjunction for forcing and lock 
ing the runners into the ground or lifting and locking them out o 
the ground, substantially as herein set forth. 

3. In a corn-planter having the rear main frame mounted on sup 
porting-wheels and the front runner-frame hinged or pivoted to the 
main frame, a foot-treadle for elevating or depressing the runner. 
frame, in combination with a hand-lever rigidly connected there. 
with, that either hand-lever or treadle may be used for forcing the 
runners into the ground or lifting them out of the ground, substan- 
tially as herein set forth. 

4. The combination, in a corn-planter having the rear main frame 
mounted on supporting wheels and a front runner-frame hinged or 
pivoted to the main frame, of a foot-treadle for elevating the run- 
ner-frame, and a hand-lever for elevating or depressing the same, 
both arranged to move simultaneously when either is acted upon 

by an operator. 
660 5. In the corn-planter having the main runner-frame 

mounted on ground-wheels, a runner-frame hinged to the 
main frame, and having a transversely-arranged bar for reciprocat- 
ing the seed-dropping device, the combination of a sprocket-wheel 
journaled on the main frame and connected by a clutch device with 
a driving-gear on the ground-wheel,a sprocket-chain, and a sprocket- 
wheel fixed to a shaft with the transverse bar for reciprocating the 
latter to actuate the seed-droppers, all essentially as herein shown 
and described. 

6. In a corn-planting machine, the slotted or open bracket Y for 
connecting the pitman to the reciprocating bar, having the bearing 
or tramway Y’ for supporting a forked pitman, X, substantially as 
herein set forth. 

7. In a corn-planting machine, the bracket Y, made in two parts, 
with the slotted feet for adjusting the bracket to the stroke of the 
pitman, substantially as herein set forth. 

8. In a corn-planter machine, the forked pitman X, and wrist r, 
in gombination with the adjustable bracket Y, having the wrist- 
bearing Y’ and attached to the reciprocating bar, substantially as 
herein set forth. 

9. The valve P, made in two parts, O O’, and united by detach- 
able fastening devices, whereby the lower portion is readily removed 
without disturbing the other parts of the seed-dropping mechanism, 


substantially as herein set forth. 
MICHAEL RUNSTETLER. 


Witnesses : 
V. P. VAN HORNE. 
GEORGE O. WARRINGTON, 
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661] THe Unrrep States oF AMERICA, \, 
Western District of Michigan, Southern Division, ts 


I, Henry M. Hinsdill, clerk of the cireuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy of the 
files and records and the whole thereof in the proceedings of said 
court in said entitled cause. 

Witness my official signature and the seal of said court, at Grand 
Rapids, this 21st day of September, in the year of our Lord one 
thousand eight hundred and eighty-five. 

Seal of U.S. Cireuit Court, ) 
1 Western District of Mich... Southern Division. { 


HENRY M. HINSDILL, Clerf, 


By 


Endorsed on cover: W. Michigan C.C. U.S. No. 359. The Farm- 
ers’ Friend Manufacturing Company, appeal, vs. The Challenge 
Corn-Planter Company. “Filed October 9, 1885. 
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Tue Farmers’ Frienp MANuractu rina Co., Appellant, 


The CuALLENGE Corn PLaAnter Co Hesp ment. 


APPEAL FROM THE CIRCUIT COURT OF THER UNITED 
STATES FOR THE WESTERN DISTRICT 


BRIEF FOR APPELLANT. 


The bill of complaint im this case was tiled by The 
Farmers’ Friend Manufacturing Company against The 
Challenge Corn Planter Company, and praved for an 
injunction, profits and damages, on account of the in- 
fringement by the defendant of re-issue letters patent 
No, 10,155, issued to the complainant as the assignee 
if Michael Runsteller, July Ll, [Ss2, for improvements 
in corn planters. (Ree. 11.) 

The complainant is an Ohio corporation engaged 
in the manufacture and sale of the patented improve- 
ments at Dayton, in that State; and the defendant ts 


SUPREME COURT OF THE UNITED STATES 


OGTOBRR TAHARM, 1888. 


avo. 92. 


Tae Farmers’ Frienp MANuFAcTURING Co., Appellant, 
vs. 


THe CHaLLence Corn PLanter Co., Respondent. 


~ - 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT 
OF MICHIGAN. 


BRIEF FOR APPELLANT. 
STATEMENT. 


The bill of complaint in this case was filed by The 
Farmers’ Friend Manufacturing Company against The 
Challenge Corn Planter Company, and prayed for an 
injunction, profits and damages, on account of the in- 
fringement by the defendant of re-issue letters patent 
No. 10,155, issued to the complainant as the assignee 
of Michael Runsteller, July L1, 1882, for improvements 
in corn planters. (Ree. 11.) 


: The complainant is an Ohio corporation engaged 
in the manufacture and sale of the patented improve- 
ments at Dayton, in that State; and the defendant is 
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a Michigan corporation, which commenced the manu- 
facture and sale of the alleged infringing corn planter 
at Grand Haven, in that State, since the date of said 
re-issue. 


The answer of the defendant denies infringement 
and attacks the novelty of the invention and the valid- 
ity of the re-issue. (Rec. €3, 92.) 


A motion for a preliminary injunction was made, 
argued, and allowed after consideration of nearly all 
the facts finally shown. (Rec. 46, 48, 49.) 


Subsequently a motion was made to dissolve the 
injunction, which motion was argued and overruled 
after consideration of all the facts finally in the case. 


(Ree. 78, 81.) . 


' Afterward a petition was filed to modify said in- 
junction, which, on argument, was denied. (Rec. 82, 95.) 


The general replication was filed, and proofs were 
taken by both parties. 


The cause came on for final hearing upon the plead- 
ings and proofs before Judges Baxter and Withey, each 
of whom filed an opinion; that of the Circuit Judge: 
finding that the re-issue was not for the same invention 
as the original patent, and therefore invalid (Ree. 108); 
and the decree signed and ordered to be entered by 
him. found that the equities of the case were with the 
defendant, dissolved the injunction and dismissed the 
bill of complaint. 


The District Judge did not concur in the opinion 
of the presiding judge, and filed a dissenting opinion 
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showing that the re-issue was valid, and the equities of 
the case with the complainant. (Ree. 110.) 


A petition for a re-hearing was filed by the com- 
plainant during the term at which said decree was 
entered, but the Court not being able to hear the same 
during that term, vacated and set aside said decree, 
continued the cause until the next term, and reserved 
the praver of said petition for consideration by the 
Circuit Justice, and one or both of the other judges. 
(Ree. 123.) 


At the following term said decree was re-entered. 


(Ree. 124. ) 


And the petition for a re-hearing came on to be 
heard before the Circuit Justice, who denied its prayer, 
because a consideration of the petition would involve a 
review of the decision of the Circuit Judge. (Ree. 125.) 


And thereupon tne present appeal was allowed. 


(Ree. 125.) 


ERRORS. 


The Court erred: 

1. In dismissing the bill. 

2. In its reasons assigned therefor, 

3. In finding that the re-issue patent was not for 
the same invention “‘covered”’ by the original. 

4. In giving weight to the question whether the 


defendant's planter infringed the first claim of the 
original patent, and in holding that it did not, 
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5. In finding that complainant’s expert admitted 
that the defendant’s planter would not infringe the first 
claun of the original patent. 


} 6. In finding that counsel for complainant, in the 
argument of the cause, conceded that the defendant’s 

planter would not infringe the first claim of the original 

patent. 7 


7. In holding that the inventor, by virtue of his 
correspondence with the Patent Office, should be re- 
stricted to the specific combination of the first claim of 
the original patent, and that everything else was antic- 
ipated by others. 


UTILITY. 


The practical utility of the patented invention is 
well shown by the record; and practical utility has 
always been considered an important factor in deter- 
mining the novelty of an alleged invention, when the 
novelty has been attacked by prior devices which lacked 
the elements of practical application to the uses for 
which the device was intended. (Smith vs. Goodyear 
D. V. Co., 93 U. 8. 486, 495. Soom Co. vs. Higgins, 
105 U. 8. 580, 591.) 


We think the invention a broad one, never ap- 
proached by any of the inventor’s forerunners, but ad- 
mitting it to be a narrow one, for sake of the argument, 
we still claim that the difference between “success and 
failure” should in all equity, determine in favor of the 
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patented device which has been shown to have been 
remarkably successful and to have revolutionized the 
corn planter trade, within four years after its introdue- 
tion. 


Hand and foot levers have long been used on many 
kinds of machines, and are shown in many patents of 
earlier date than the complainant’s, but at the time the 
complainant commenced the manufacture of the pat- 
ented improvements, none of the numerous manufac- 
turers of corn planters had adopted or supplied means 
for controlling the planter upon the principle described 
in complainant's patent. 


The need of such an arrangement had long been 
felt. and many contrivances had been tried, without 
success, before the complainant’s planter was put on 
the market in 1879, when, so obvious were its advan- 
tages that it became a favorite from the start, and at 
the time the testimony was taken in 1884, had a record 
of about 22,000 sold and in operation in nearly every 
State of the Union. 


At the date of the invention about 1200 patents 
had been issued for improvements in corn planters, but 
the exhibit champion planter was the only one on the 
market which employed a hand and foot lever of any 
kind, (Lefevre depos. Rec. 139), and that planter has 
since been so changed that it is searcely distinguishable 
from that of the complainant. (Ans. 32. p. 197, and 
model, and Kelly testimony x ques. 7, p. 272.) 


Among the first to appropriate the invention was 
The Wait Manufacturing Co. named in the pleadings, 
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because it was such a good thing they were obliged to 
have it; (Ans. 15, p. 173) and a large number of other 
manufacturers have since adopted somewhat similar 
devices. (Rec. 139.) 


At-the date of the patented invention there were 
two classes of planters in the market. One what is 
known as a rigid planter—that is one in which the 
runner frame is rigidly attached to the main or rear 
frame; and the other a flexible planter—that is one in 
which the runner frame is hinged to the main frame. 


The testimony shows that corn is planted from one 
to five inches deep, depending on the nature and con- 
dition of the soil. (Ans. 28, p. 150.) 


These conditions may, and often do, vary in the 
same field; so it will readily be seen that a machine 
which is under the control of the operator to meet all 
such conditions, has a most decided advantage over 
others which are not. 


The arrangement of the patentee produced this 
new and useful result, never attained before, and to 
that fact is due the great success and popularity of the 
planter. 


On this point Judge W ithey, in deciding the mo- 
tion for injunction said: 


“It is very clear that the improvements in corn- 
planters covered by the reissue and relied upon in this 
case by complainant, produced both new and useful re- 
sults over the Beedle and Kelly machine exhibited here 
or any other shown to have been known and in use at 
the date of the invention.” (Ree. 47.) 
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And again in his dissenting opinion says : 

“Of course, hand levers and foot levers are not 
new, and they have been employed in machinery to be 
operated separately and combined, but the changes 
made by Runsteller give those practical results, which 
enable a corn-planter to be operated in a practical way, 
never before attained, and therefore in a new and use- 
ful manner.” (Ree. 112.) 

Mr. Justice Matthews in delivering the opinion of 
this Court in Kames vs. Andrews, 122 U.S. 40, 47, says: 
“The extent of this litigation attests at least the utility 
of the process supposed to be described in the patent, as 
it shows and measures the extent of the public demand 
for its use. This is further shown by the statement of 
one of the complainants in the present cause when ex- 
amined as a witness, who says that large numbers of 
wells, ete., are in use probably in every State of the 
Union, &e.” 

The above warrants the introduction into this case 
of the evidence before referred to, showing the wide- 
spread demand for, national use, and popularity of the 
patented improvements. 

Mr. Richards who was a witness in this case and 
is aman of very large experience with corn planters, 
was asked whether he considered it “would be a very 
great matter for a mechanic’ familiar with the art to 
_produce the patented machine, and answered as follows: 


“While it might nut be a “very great matter” or 
invention, I still think it would be an invention, and if 
we are to estimate its greatness by its value, and its 
value by the way our friends seem to fight for it, I 
should say it Wis considerable of a matter.” (X-Q. Zi, 


p. 212. ) 


s THE RE-ISSUE VALID. 


IS THE RE-ISSUE VALID? 


This is the principal, if not the onlv question in 


the ease. 


Judge Baxter in his opinion says: “Among other 
testimony it [the defendant] has put in evidence a copy 
of the original letters patent, and insists that upon a 
comparison thereof with the re-issued letters 1t will ap- 
pear that the latter is not for the same invention cov- 
ered by the former,’ (p. 109) and concludes by saying: 
“The re-issue is not as we think, for the same invention 
covered by the original letters and is invalid.” (P. 110.) 


The original patent was dated August 10, 1880, 
and will be found in the record at page 374. 


The application for the re-issue was filed May 15, . 
1882, though the petition therefor seems to have been 
filed April 28, and its verification dated April 10. This 
will be found at page 388. These dates are not import- 
ant on a consideration of the question as put by Judge 
Baxter, which does not embrace the question of laches. 


We understand that “all matters of fact connected 
with the surrender and re-issue are closed * * * by the 
decision of the commissioner in granting the re-issued 
patent*** and that “whether a re-issued patent is for the 
same invention as that imbodied in the original patent, 
or for a different one, is a question for the Court in an 
equity suit to be determined as a matter of construction, 
on a comparison of the two instruments.” (Seymour 
vs. Osborne, 1l Wall. 545. Mahn vs. Harwood, 112 
U.S. 354, 358.) 
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The presumptions of law are in favor of the valid- 
ity of the re-issue, but all matters of construction be- 
tween the two instruments are open. 


The nature and extent of the invention is, in the 
first place, to be ascertained from the specification and 
drawings of the patent. 


In this ease the drawings of the re-issue are pre- 
cisely the same as those of the original, and the only 
difference in the description consists in immaterial 
verbal changes. It cannot therefore, we think, be said, 
that the re-issue is not for the same invention as the 
original, if the thing claimed in the re-issue is shown 
and deseribed in the original. 


As we understand the law, a patentee has the right 
to claim by re-issue everything that was clearly shown 
and described as invention in the original patent, unless 
abandoned. (Parker and Whipple Co. vs. Yale Clock 
Co.; 123 U. 8. 87, 99.) 


The first three claims of the re-issue are all that 
are in controversy here, and to show that they are fully 
warranted by the statements of the invention in the 
original patent, we write them opposite those state- 


ments. 
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FROM THE ORIGINAL PATENT. 


‘“ My invention relates to an 


improvement in corn-planters of 


the class employing a main frame 
mounted on wheels, which main 
frame is combined with a runner 
frame in front, and so attached 
it may 


to the main frame that 


be either a rigid or yielding 


planter, and also employing 


cone-gears and driving-chains 
to actuate the dropping mech- 
anism for planting, and adapted 
to be used either as a rigid or 
yielding planter. 
“My improvement consists, 
first, in the 
lifting hand-lever mounted upon 


the 


urrangement of a 


a shaft and connected to 
foot-lever centrally pivoted to 
the main frame, the forward end 
of which lever is hinged to the 
runner-frame, and the several 
parts being so urranged that the 
ranver-frame may be controlled 
by either the hand-lever or fuot- 
lever, or both, at the wiil of the 
operator, the hand-lever being 
combined with detachable fast- 
ening devices, so as to be set in 
proper position to form a rigid 
planter, and so that the fasten- 
ing deviees cau be dispensed 
with, and the hand and foot 
levers used to control the opera- 
tion of the machine when used 


as a yielding planter. 
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CLAIMS OF THE RE ISSUE. 
** . 


the rear main frame mounted on 


In a corn-planter having 


supporting-wheels and the front 
runner frame hinged or pivoted 
to the main frame, the combina- 
tion of a foot-treadle and a hand 
lever adapted to be used in con- 
junction or independently for 
the purpose of elevating or de- 
pressing the runners, substan- 
tially as herein set forth. 
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“ When it is desired to operate 
the machine asa yielding planter 
the locking device, d’, is thrown 
out of connection with the seg- 
ment-plate and secured by a 
hasp, d*, the hand and foot levers 
then being free to vibrate with 
the runner-frame and under con- 
trol of the operator. ,When the 
locking devices of the lifting- 
lever D are brought into opera- 
tion the operator sets the runner- 
frame in any given position by 
means of lever D, the lock-lever 
holding it rigid, but under easy 
control of the hand; or the foot- 
lever may be used to assist in 
raising or lowering the frame, 
and the weight of the driver may 
be thrown upon the foot-lever 
the 
ground if necessary. 

“Tn the accompanying draw- 
ings, Figure 1 is a side elevation, 


to force runners into the 


partly in section, of a corn. 
planter embodying the first 
features of my invention. Fig. 


2 is a front elevation, partly in 
sections, of the same. Fig. 3 is 
a broken plan view, partly in 
section, showing the connection 
between the hand and foot le- 
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“2. Ina corn-planter having 
the rear main frame mounted on 
eupporting-wheels and the front 
runper-frame hinged or pivoted 
to the main frame, a foot treadle 
for elevating or depressing the 
runner-frame, in combination 
with a hand lock-lever, the foot- 
treadle and hand-lever adapted 
to be used in conjanction for 
forcing and locking the ruaners 
into the ground or lifting and 
locking them out of the ground, 
substantially as herein set forth. 


“3. In a corn-planter having 
the rear main frame mounted on 
supporting- wheels and the front 
runner-frame hinged or pivoted 
to the main frame, a foot-treadle 
for elevating or depressing the 
runner-trame, in combination 
with a hand-lever rigidly con- 
nected therewith, that either 
hand-lever or treadle may be 
used for forcing the runners into 
the ground or lifting them out 
of the ground, substantially as 
herein set forth.” 


These claims of the re-issue are expressed in so 
nearly the exact language of the statement of invention 
in the original, that we can not see any room for argu- 
ing that the “re-issue is not for the same invention as 


the original patent,” 
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Judge Withey, in his opinion deciding the motion 
for injunction, said: 

“The decree rendered in this Court at the last 
term by the Circuit and District Judges in favor of the 
complainant and against The Wait Manufacturing Co, 
sustained prima facie the novelty of the invention, and 
the validity of the re-issue. I now entertain no doubt 
as to its validity. It covers no more than is found in the 
original patent, in my judgment, considering both the 
description and the claims contained therein, and which, 
when fairly viewed, were sufficient to justify the amend- 
ment and re-issue.” (Kee. 46.) 

And again, in his dissenting opinion, says: 

“Comparison between the original and re-issue 
patents, the description, specifications and drawings In 
both being the same, makes it apparent, in my judg- 


ment, that there has been no broadening of the claim 
in the latter beyond the invention.” (Ree. 115.) 


EXPANSION OF THE CLAIM BY RE-ISSUE. 


To us it is so clear that the re-issue is for the same 
invention as the original, that we fear we have mis- 
understood Judge Baxter, and that by the expression 
‘covered by the original” he means claimed: by the 
original. This receives weight from the fact that he 
discusses the questions of infringement and expansion 
of the first claim of the original. 


We understand that when an invention is new and 
useful, and fully shown in an original patent, the in- 
ventor could always secure the invention by a re-issue, 
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and that the only change, if any, that the decisions of 
this Court, (Ilales vs. Van Wormer, Miller vs. Brass 
Co., and subsequent cases,) have made, is that the ap- 
plication for the re-issue must have been filed within a 
reasonable time and before the rights of others had 
intervened. 


In Odell es. Stout, 22 led. Hep. 161, heard before 
Mr. Justice Matthews and Judge Sage, the Court say: 


© 


“Tt is to be kept in mind, however, that enlarging the 
claim may be an entirely different thing from broaden- 
ing the invention. He may, under proper circumstances, 
so enlarge his claim as to make it extend to the limits 
of his invention, but he is bound by those limits.” 


[n that case the Court approvingly quotes from 
Wheeler vs. Clipper Mower & Reaper Co. 10 Blatch. 
ISI, the following language of Judge W oodruff : 


“Tknowof norule which forbids the inventor,who has 
omitted to claim separate new devices or several dis- 
tinct combinations in the original patent, making a sur- 
render and taking re-issues for the distinct combination 
or separate devices.*** If the devices covered by the re- 
issue were, in fact, new and useful, and if they are 
shown in the original specification, dr: awings, or model, 
then the patentee is entitled to secure the exclusive use 
of each separately by a re-issue embracing each.”’ 


And after explaining Miller vs. Brass Co. and 
James vs. Campbell, approvingly quote the following 
language of Mr. Justice Blatchford, in Wooster vs. 
Handy, 21 Fed. Rep. 51. 


“The rule laid down by the Supreme Court is that 
where it is sought merely toe ‘nlarge a claim there must 
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be a clear mistake and inadvertence, and a speedy ap- 
plication for the correction, with no unreasonable delay ; 
that in such a case a patentee cannot wait until other 
inventors have produced new forms of improvement and 
then apply for such an enlargement of his claim as to 
make it embrace those new forms; and that when it is 
apparent from a comparison of the two patents that 
the re-issue is made to enlarge the scope of the patent, 
the Court may decide whether the delay was unrea- 
sonable, and the re-issue therefore void. This view has 
been repeatedly asserted and applied by the Supreme 
Court in numerous cases decided since those in 104 U.S.” 


And then say that “upon the authority.of these 
cases, it is clear that the claim of a patent may be en- 
larged by a re-issue if the patentee move promptly and 
no rights of others have intervened.” 


This we understand to be in harmony with the rule 
laid down by this Court in Mahn vs. Harwood, 112 U. 
S. 354, Coon vs. Wilson, 113 U.S. 268, and subsequent 
cases. 


It seems to us that Judge Baxter was wrong, even 
if he meant to be understood as saying that the inven- 
tion claimed in the re-issue was not the same as that 
claimed in the original patent, for as we understand the 
rule, a patentee may, under the circumstances men- 
tioned, by re-issue, claim his invention within the de- 
scription of it in the original, and Judge Baxter no- 
where in his opinion intimates that the invention 
claimed in the re-issue was not fully described and shown 
in the original. 


The above relates to the rule in cases in which the 
claim of the re-issue has been broadened beyond that of 
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the original, but within the limits of the invention as 
originally shown. 


There is as we understand another class of cases, 
justifying a re-issue, and that is where the claim of the 
original is ambiguous, or whére under a critical con- 
struction it might be held not to cover the described 
invention. 


The first claim of the original patent was open to 
one or both of these objections. It was as follows: 

1. “In a corn-planter having the rear main frame 
mounted on supporting-wheels, the front runner-frame 
hinged or pivoted to the main frame and operated by 
an elev: ating and depressing lever pivoted to the main 
frame, having ts front end slotted and connected to the 
runner-frame by a bolt passing through said slot, in 
combination with the shaft d and the lifting hand-lever 
D, rigidly attached to said shaft, for elevating, depres- 
sing and controlling the runner-frame, substantially as 
herein set forth.” 

Now, this is a peculiarly worded claim, and just 
what it might be construed to mean Is difficult to say. 
Certain it is, however, that it does not expressly claim 
the combination of the hand-lever and foot-treadle; and 
whether it would be construed to cover these two ele- 
ments, with their functions as described in the specifi- 
cation, is hardly, we think, necessary to consider, for 
had the inventor waited for a decision of this question, 
it would then have been too late to amend. 

It will also be observed that the claim omits all 
mention of the lock-lever arrangement, whereby one of 
the functions of the invention is accomplished as de- 
scribed. 
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We therefore think that the patentee not only had 
a right to amend his claim, but that it was his duty to 
do so before any right intervened, so that the public 
might know what was secured to him without the aid 
of a Court to construe the elaim. 

Any question of novelty or infringement would 
seem foreign to the one under consideration, but Judge 
Baxter’s treatment of the subject is so peculiarly his 
own that to follow him it seems necessary to refer to 
both. He says: 

“The foregoing first claim of the original patent 
ought, in view as well of its own terms as of the corres- 
pondence relating thereto which passed between the 
office and the inventor's solicitors, shown by the file 
wrapper, to be restricted to the specitie combination 
therein described. This was all to which the inventor 
was entitled, everything else having been anticipated 
by others. Thus construed, the defendant's planter is 
not an infringement of the original patent. This was 
conceded by the complainant’s expert in his testimony, 
and by counsel in the argument of the cause; but de- 
fendant’s planter Is, as they contend, and as the Court 
concedes, an infringement of the re-issued patent.” 

We will consider the different questions presented 
by the above quotation separately; and, first, Judge 
Baxter says, “the first claim of the original patent, in 
view of its own terms, ought to be restricted to the 
specific combination therein described.” 

Now, we have said that this claim might be con- 
sidered to be ambiguous, and the trouble about it was 
that it was not specific, and there is nothing in it in any 
way tending to show, as we think, an intention to re- 
strict or limit it for less than was described to be the 
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invention; and a little further on we will endeavor to 
show not only that it is substantially the same as a 
claim of the re-issue, but that it would be infringed by 
the defendant’s machine. 


Second, Judge Baxter says, ‘That said first claim, 
in view of his correspondence with the Patent Office 
relating thereto, as shown by the file wrapper, ought to 
be restricted to the specific combination therein de- 
scribed.” 


We have examined the contents of the file wrapper 
which are printed at page 304, and find that this first 
claim was made in the original application, but we fail 
to tind any mention of it in any subsequent correspond- 
ence, and therefore can not understand what Judge 
Baxter means by the expression. 


True it is that other claims were rejected by the 
examiner; but, prima facie, these were not the same as 
those of the re-issue; but, if they are, the presumption 
is that they were improperly refused on the original 
application, and are proper in the re-issue. (Lockwood 
vs. Morey, 8 Wall. 230; Eames vs. Andrews, 122 U.S. 
40, 63. 


Third, Judge Baxter says that the first claim of 
the original, when restricted to the specific combination, 
“was all to which the inventor was entitled, everything 
else having been anticipated by others.” 


[t seems to us that this is not a proper subject for 
consideration. When it appears upon a comparison of 
the original and re-issue patents that the claim of the 
latter is proper, then the question of novelty should be 
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considered with reference to the re-issue. This will be 
discussed further on, under the head of novelty, and we 
pass it here with a reference to the opinion of Judge 
Withey, where the question is very fully discussed, 
and the conclusion arrived at that “everything else”’ 
had not been anticipated, and that the re-issue claims 
no more than was new and useful. 


(Judge Withey’s opinion will be found at page 24 
of this brief.) 


Fourth, Judge Baxter says that said claim of the 
original patent, when “thus construed’’,— that. is, 
strictly,—it is not infringed by the defendant's ma- 
chine, and that it was so conceded by complainant’s 
expert and counsel. 


It does not seem to us that the question of infringe- 
ment of the original claim was involved, but if it was, 
we know of no reason why the oft repeated rule, so 
well stated by the late Mr. Justice Swayne as follows 
should not have been applied by Judge Baxter: 


“A patent should be construed in a liberal spirit, to 
sustain the just claims of the inventor. This principle 
is not to be carried so far as to exclude what is in it, or to 
interpolate any thing which it does not contain. But 
liberality, rather than strictness, should prevail where 
the fate of the patent is involved, and the question to 
be decided is whether the inventor shall hold or lose | 
the fruits of his genius and labors.” Rubber Co. vs. 
Goodyear, 9 Wall. 788, 795. 


If the uncertainty or ambiguity of the claim be 
removed by holding it to cover all the elements named 
in it, and then the rule of liberal construction be ap- 
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plied, in our opinion, it would most unquestionably be 
infringed by the defendant's planter. 


Judge Baxter evidently, between the date of the 
hearing and the writing of his opinion, forgot the con- 
tention of counsel for complainant in this regard, as he 
did the evidence of complainant’s expert. Counsel for 
complainant both on the motion for the preliminary 
injunction and at the final hearing, contented that the 
defendant's device would infringe said original claim. 
As to this, Judge Withey says: 


“I did not understand it to have been admitted by 
complainant’s counsel that the defendant's planter 
would not be an infringement of the original patent, 
and complainant’s. expert in his testimony on his cross- 
examination, in answer to question 64, page 18 | Ree. 
188] complainant’s record, does not, as | understand it, 
concede it. He is shown the original of the re-issued 
letters and asked, ‘whether you find any claim in said 
original which would be infringed by Exibit Challenge 
Rotary Drop,’ which is the defendant’s planter. He 
answered this, ‘would depend upon the construction 
which a court might give to the words in that claim,’ 
as follows: ‘Having its front end slotted and connected 
to the runner-frame by a bolt passing through said slot. 
My own construction of it would be such, that I would 
consider it an infringement.’ The complainant exam- 
ined but the one expert, and it would therefore appear 
to be a mistake to say that complainant’s expert in his 
testimony conceded that the defendant's planter does 
not infringe the original patent.” 


The expert Mr. Richards, is a man whose large 


experience eminently qualifies him to aid the Court in 


a consideration of the mechanical questions involved 
in this case, and while he very properly declined to as- 
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sume the functions of a Court in construing the claim, 
he gave his unqualified opinion that as he understood 
the claim it would be infringed. 


There is not an element or part named in said first 
claim, that is not found in the defendant’s machine. It 
may be contented that the defendant’s foot treadle is 
not slotted at its front end, but whether it is or not, de- 
pends on what is meant by a slot. Webster says it is 
any aperture in a plate for the reception of another 
part. 


The defendants treadle certainly bas an aperture 
through which a bolt passes, as specified in the claim. 
This slot is not elongated to the extent shown in the 
drawings of the patent, but to compensate for this the 
brackets, to which its front end is attached, are pivoted 
to the front frame. These brackets might be called 
links, but, by whatever name called, the operation and 
result are precisely the same as that of the patent, as 
we think, and as testified to by Mr. Richards, on 
cross-examination ques. 47, p. 135, where he was asked 
whether he considered the two methods equivalant, and 
answered that he did. 


The only other formal difference is found in the 
hook connection between the two levers in defendant's 
machine, which Mr. Richards thinks is the full equita- 
lent of the connection of the patent, and which defend- 
ant’s expert did not attempt to deny, but it is not nec- 
essary to discuss this, as both judges of the Court below 
admit that notwithstanding this difference the defend- 
ant’s machine infringes the reissue, which is more re- 
stricted in terms in this respect than the original. 
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lifth, we think a comparison of the third claim of 
the reissue with said claim of the original patent will 
show that there is'no substantial difference between 
them; but, in view of what we have shown, we do not 
think it necessary or important to argue the question. 


LACHES. 


The question is raised by the pleadings and was 
argued in the Court below whether the inventor lost 
lis right to secure his invention through delay in apply- 
ing for the reissue. This question is not alluded to by 
Judge Baxter. 


We understand the rule of decision relating to re- 
issues to be, that when the reissue is applied for within 
two years from the date of the original patent, the de- 
lay is not considered unreasonable and need not be ac- 
counted for, and does not of itself render the reissue 
invalid or voidable. Mahn vs. Harwood, 112 U. S. 
354, 363. Wollensak vs. Reiher, 115 U.S. 96, 101. 


_If we are right in our understanding of the rule 
of law applicable to this case, it is only necessary to 
compare the date of the application for the re-issue with 
that of the original, to see that it does not come within 
the rule. The original patent was dated August 10, 
1880, and the complete application for the re-issue was 
filed May 15, 1882, as appears by the re-issue, but the 
“File Wrapper” shows that the petition and other pa- 
pers were filed April 28, 1882. (Rec. 387.) 


JUDGE BAXTER’S OPINION. 


Taking May 15 as the date of filing there had in- 
tervented fromthe date of the original, one year, nine 
months and five days. 


The evidence shows that the defendant was created 
and commenced its manufacture after the date of the 
re-issue, and that no “rights which would be recognized 
in favor of others have intervened.” 


JUDGE BAXTER’S OPINION. 


“This is a bill to enjoin an alleged infringement of re-issued 
letters patent No. 10,155, issued to the complainant, as assignee of 
Michael Runstetler, on July 11th, 1882. 

“We have not the time to enter upon a full discussion of the 
facts in the case, and hence will content ourselves with a simple 
announcement of the conclusion to which we have arrived on the 
question made and relied on by the defendant. 

“In a former suit prosecuted by the complainant in this court 
against the Waite Manufacturing Company for ar alleged infringe- 
ment of the same re-issued letters, we rendered a decree in com- 
plainant’s favor, affirming their validity, and ordered an account 
of the damages. This, of course, would be conclusive of this case 
on that point, if the facts of the two cases were the same, but the 
defendant did not introduce in the former case any testimony in 
support of its defense. The decree made therein was predicated 
upon the prima facie case made by the production of complainant's 
said re-issued letters and proof of the alleged infringement, but — 
here the defendant comes with full proof. Among other testimony 
it has put in evidence a copy of the original letters patent, and 
insists that upon a comparison thereof with the re-issued letters it 
will appear that the latter is not for the same invention covered 
by the former. 

“The first claim of the original patent is in these words: ‘In 
a corn-planter having the rear main frame mounted on supporting 

wheels, the front runner frame hinged or pivoted to the main frame 
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* 


and operated by an elevating and depressing lever pivoted to the 
main frame, having its front end slotted and connected to the run- 
ner frame by a bolt passing through said slot, in combination with 
the shaft A and lifting band lever D, rigidly attached to said shaft 
for elevating, depressing, and controlling the runner frame, sub- 
stantially as herein set forth.’ 

“A re-issue was applied for and obtained, in which the fore- 
going claim was expanded into the four following claims: 

“*1. In a corn-planter baving the rear main frame mounted 
on supporting wheels, and the front runner frame binged or piv- 
oted to the main frame, the combination of a foot treadle and a 
hand lever adapted to be used in conjunction or independently for 
the purpose of elevating or depressing the runners, substantially 
as herein set forth. 

“*2. In acorn-planter baving the rear main frame mounted 
on supporting wheels, and the front runner frame hinged or piv- 
oted to the main frame, a foot treadle for elevating or depressing 
the runner frame, in combination with a hand lock lever, the foot 
treadle and hand lever adapted to be used in conjunction for fore- 
ing and locking the runners into the ground or lifting and locking 
them out of the ground, substantially as herein set forth. | 

“<3. In a corn-planter having the rear main frame mounted 
on supporting wheels, and the front runner frame hinged or piv- 
oted to the main frame, a foot treadle for elevating or depressing 
the runner frame, in combination with a hand lever rigidly con- 
nected therewith, that either hand lever or treadle may be used 
for forcing the runners into the ground or lifting them out of the 
ground, substantially as herein set forth. 

“4. The combination, in a corn-planter having the rear main 
frame monnted on supporting wheels and a front runner frame 
hinged or pivoted to the main frame, of a foot-treadle for elevating 
the runner frame and a hand lever tor elevating or depressing the 
same, both arranged to move simultaneously when either is acted 
upon by an operator.’ | 

“The foregoing first claim of the original patent ought, in 
view as well of its own terms as of the correspondence relating 
thereto, which passed between tbe office and the inventor's solic- 
itors, shown by the file wrapper, to be restricted to the specific 
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combination therein described. This was all to which the inventor 
was entitled, everything else having been anticipated by others. 
Thus construed, the defendant’s planter is not an infringement of 
the original patent. This was conceded by complainant's expert 
in his testimuny, and by counsel in the argument of the cause; 
but defendant's planter is, as they contend, and as the court con- 
cedes, an infringement of the re-issued patent. The re-issue is not, 
as we think, for the same invention covered by the original letters 
and are invalid. . | 

“Complainant’s bill will be dismissed with costs, 

“ BAXTER, Judge, ete. 
“ Filed Jan. 12, 1885.” 


JupGE WitrHky’s DISSENTING OPINION. 


“Tam not able to concur in the opinion of the circuit judge 
filed in this case, and briefly state my reasone: 

“The suit is for the infringement of certain claims of re-issued 
letters patent 10,155, granted to complainant as assignee of 
Michael Runstetler, the inventor. ‘The invention, as stated in 
complainant’s brief, consists of a combination of hand and foot 
levers, arranged in conection with the frames of a corn planter for 
regulating and controlling the operations of the machine. While 
hand and foot levers are old and have long been used on many 
kinds of machines separately and combined, and are shown in 
many patents of earlier date than complainant's, it is believed the 
patented improvement in corn-planters of the specific combination 
and devices shown and described in the original patent, 231,104, 
as a means for controlling the machine were, at the time Runstet- 
ler invented said improvements, new and useful, not known or 
used by others, and that in the re-issued letters there is no broad- 
ening ofthe invention, but a warrantable enlargement of the claim 
made in the original patent. 

“Tnasmuch as the opinion of the circuit judge is that the de- 
fendant’s planter would infringe the re-issued letters, if the re-issue 
was valid, I shall, as 1 concur in that view, attempt to show that 
the re-issue patent is valid. 
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“After stating that the decision rests upon one question made 
and relied on by the defendant, viz., that upon comparison of the 
original patent with the re-issued letters it will appear that the 
latter are not for the same invention covered by the former, the 
opinion states the claim in question in the original patent and the 
four claims of the re-issued letters which the bill alleges the de- 
fendant bas infringed, and then concisely gives the grounds of the 
decision as follows: 


“+The foregoing first claim of the original patent ought, in view 
as well of its own terms as of the correspondence relating thereto, 
which passed between the office and the inventor's solicitors, 
shown by the file wrapper to be restricted to the specific combin- 
ation therein described. ‘This was all to which the inventor was 
entitled, everything else having been anticipated by others. Thus 
construed, the defendant's planter is not an infringement of the 
original patent. This was conceded by complainants expert in 
his testimony and by counsel in the argument of the cause. But 
defendant's planter is, as they contend and as the court concedes, 
un inicingement of the re-issued patent. The re-issue is not, as 
we think, for the same invention covered by the original letters 
and are invalid.’ 

“It may be said at the outset that the case does not seem to 
involve consideration of whether the defendant’s machine is an 
infringement of the original patent. The re-issued letters were 
granted and the original patent surrendered for the reason prima 
facie that by inadvertence or mistake the inventor had omitted to 
claim some material element of the improvement shown in the 
original patent which he might have claimed. Hence, if the de- 
fendant’s planter would not be an infringement of the original 
patent it does not follow that such machine does not infringe the 
re-issued letters. Again, I did not understand it to have been ad- 
mitted by complainant's counsel that the defendant's planter 
would not be an infringement of the original patent, and 
complainant’s expert in his testimony on his cross-examina- 
tion, in answer to question 64, page 18, complainant's record, does 
not, as ] understand it, concede it. He is shown the original of the 
re-issued letters and asked ‘whether you find any claim in said 
original which would be infringed by exhibit Challenge Rotary 
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Drop, which is the defendant's planter. He answered this ‘ would 
depend upon the construction which a court might give to the 
words in that claim, as follows: Having its front end slotted and 
connected to the runner frame by a bolt passing through said slot. 
My own construction of it would be such that 1 would consider it 
an infringement.’ 

“The complainant examined but the one expert, and it would 
therefore appear to be a mistake to say that complainant's expert 
in his teetimony conceded that the defendants planter does not 
infringe the original patent. 

“T call attention to the invention shown and described in the 
original patent, and to the claim therein bearing upon the reissue, 
with a view to showing that the improvement was not restricted 
to the specific combination of said first claim of the original pat- 
ent, and that such combination therein claimed was not all that 
the inventor was entitled to claim. I shall further on call atten- 
tion to some considerations why everything else had not been an- 
ticipated by others and why the re-issue is not invalid. 

“The original patent describes the invention as follows: 

“*My invention relates to an improve.ient in corn-planters 
of the class employing a main frame mounted on wheels, which 
main frame is combined with a runner frame in front and so at- 
tacbed to the main frame that it may be either a rigid or yielding 
planter,’ etc. 

“«My improvement consists, first, in the arrangement of a 
lifting hand lever mounted upon a shaft and connected to a foot 
lever centrally pivoted to the main frame, the forward end of which 
lever is hinged to the runner frame, and the several parts being 
so arranged that the runner frame may be controlled by either 
the hand lever or foot lever, or both, at the will of the operator, 
the hand lever being combined with detachable fastening devices 
so as to be set in proper position to form a rigid planter, and so 
that the fastening devices can be dispensed with and the hand and 
foot levers used to control the operation of the machine when used 
as a yielding planter. 

“‘In the accompanying drawings Fig. 3 is a broken plan view, 
partly in section, showing the connection between the hand and 


foot levers.’ etc. 
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“*When the locking devices of the lifting lever D are brought 
into operation the operator sets the runner frame in any given 
position by means of the lever D, the lock lever holding it rigid, 
but under easy control of the hand, or the foot lever may be used 
to assist in raising or lowering the frame, and the weight of the 
driver be thrown upon tho foot lever to force the runner into the 
ground if necessary.’ 

“In view of the invention as thus described and shown by 
the specifications and illustrated by the drawings are the claims in 
the re-issued letters extended beyond the limits of the invention? 

“In the original patent the claim is as follows: ‘I claim— 
1. In a corn planter having the rear main frame mounted on supporting 
wheels, the front runner frame hinged or pivoted to the main frame 
and operated by an elevating and depressing lever pivoted to the 
main frame, having its front end slotted and connected to the 
runner frame by a bolt passing through said slot, in combination 
with the shaft d and the lifting hand lever D, rigidly attached to 
said shaft for elevating, depressing, and controlling the runner 
frame, substantially as herein set forth.’ 

“It will be noticed that this claim omits the combination of a 
foot treadle and a hand lever ‘so arranged that the runner frame 
may be controlled by either or both at the will of the operator,’ 
and the lock lever arrangement by which the front and rear 
frames of the planter are locked together in such a way as to hold 
the runners firmly in or out of the ground when desired or re- 
quired to form a rigid planter. 

“The combinations which are claimed a’ new and useful 
in the re-issued letters and described and shown in the origi- 
nal patent consist, among other things, of facilities for operat- 
ing a corn-planter in the manner described readily and without 
delay and so that the whole weight of the driver can be instantly 
thrown onto the runners to depress them into the ground by the 
use of the hands and feet and locking them there. Of course, 
hand levers and foot levers are not new, and they have been em- 
ployed in machinery to be operatod separately and combined, 
but the changes made by Runatetler give those practical results 
which enable a corn-planter to be operated in a practical way 
never before attained, and therefore in a pew and useful manner. 
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The re-issued letters enlarge the claim to embrace such new and 
useful results—nothing more than the patentee was entitled to 
claim in the original letters. The third claim in the re-issued let- 
ters, of a rigid connection of band and foot levers, has novelty 
only as adding an additional feature to the combination specified 
in the first claim. 

“The three claims in question in the re-issue are as follows. | 
omit the words in the original claim that are in italie, but which 
are contained at the beginning of each of the following: 

“*T claim 

“.]) * * * The combination of a foot treadle and a band 
lever, adapted to be used in conjunction or independently, for the 
purpose of elevating or depressing the runners, substantially as 
herein set forth. 

“<2 3% * * A foot treadle for elevating or depressing the 
runner frame in combination with a hand lock lever, the foot 
treadle and hand lever adapted to be used in conjunction for 
forcing and locking the runners into the ground or lifting and 
locking them out of the ground, substantially as herein set forth. 

“3 * * * A foot treadle for elevating or depressing the 
runner frame, in combination with a hand lever rigidly connected 
therewith, that either hand lever or treadle may be used for forc- 
ing the runners into the ground or lifting them out of the ground. 
substantially as herein set forth.’ 

“It will be remembered that it is held by the circuit judge 
that the defendant's planter infringes the complainant’s re-issued 
letters, and there can be no doubt of this if the re-issue is valid. 

‘Comparison between the original and re-issued patents, the 
description, specifications and drawings in both being the same, 
makes it apparent, in my judgment, that there has been no broad- 
ening of the claim in the latter beyond the invention. 


“Tf the devices sought to be covered by a re-issue are in fact 


new and useful, and if they are shown in the original specifications 


and drawings or model, then the patentee is entitled to secure 
their exclusive use by a re-issue. (Wheeler vs. Reaper Co., 10 
Blatehf., 181. This rule is recoguized by Justice Matthews and 
Judge Sage in Odell vs. Stout, 22 Fed. Rep., 161.) 
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“The inventor is required by the statute to particularly point 
out and distinctly claim the part, improvement, or combination 
which he claims as bis invention or discovery, but the statute also 
provides that whenever a patent is inoperative or invalid by rea- 
son of a defective or insufficient specification, and the error arises 
by inadvertence, accident, or mistake, ‘a new patent for the same 
invention’ may be issued on surrender of the original letters pat- 
ent. The ‘specifications’ include the statements, descriptions, 
drawings, and models, and claim of the original patent, hence the 
courts hold that the inventor is entitled in bis re-issued letters to 
so ‘enlarge his claim as to make it extend to the limits of bis in- 
vention,’ as shown and described in the original patent, and that 
‘enlarging the claim may be an entirely different thing from 
broadening the invention.’ (Odell vs. Stout, supra.) 


“There was no showing in this case as to what proof was 
before the Patent Office on the application for re-issued letters 
except a certified copy of the file wrapper. Whether evidence was 
presented beyond what is therein shown does not appear. Prima 


facie the re-issue was granted upon adequate showing of inad- 


vertance or mistake in omitting to claim the full invention 
described and shown in the original patent. In my opinion, it 
appears from what I have presented of the two patents that the 
invention is not broadened in the re-issue, but it is simply an 
enlargement in the first three claims to cover his improvements. 

“The opinion of the circuit judge, as before stated, is that the 
claim in the original patent ought to be restricted to the specific 
combination therein described, everything else having been antic- 
ipated. | have attempted to show that upon the face of the patent 
the claim ought not to be thus restricted, and now I will briefly 
consider whether the invention was anticipated by others. Prima 


facie no part of the invention shown and described in the original 


patent was anticipated, or the re-issued letters would not have 
been granted with its broadened or enlarged claim. 


“A large number of vorn-planters and machines were put in 
evidence and exhibited at the hearing to show the improvements 
in corn-planters and the devices employed for operating them 
more successfully by means of combined hand levers and foot 
treadles, and so as to give the best practical results to the farmer. 
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The ‘Evans corn drill and planter’ was the only one that even 
tended to show that the invention of Runstetler had been antici- 
pated by any person; therefore I confine myself to the evidence 
touching that planter. 

“Runstetler’s invention was in November, 1879. Austin C. 
{vans testified, in substance, that in the spring of 1878, at Spring- 
field, O., he made, with the assistance of others, in the shop of the 
Evans Manufacturing Co., a corn-planter provided with band and 
foot levers. Ile was unable to produce the machine, but says, ‘I 
can produce one similarly constructed,’ which is the exhibit— 
Evans corn drill and planter—before referred to. Asked how he 
yas able to fix the date of making the corn-planter similar to ex- 
hibit, his reply is,‘My memory and dates that I have.’ But no 
memorandum or other evidence of the date than memory is shown 
to exist to which the witness bas had access. His testimony fur- 
ther is that the machine he made was never patented and no 
patent applied for. It was a single machine, without a duplicate, 
never used but once, when a farmer borrowed it to plant corn. 
When it was returned to the shop the machine was laid aside, 
where it remained unnoticed until the spring of 1882 and then 
burned with the shop in which it was. 


“Evans was engaged with his firm in building corn-planters 
in 1878 and the following years up to 1883, but a different planter 
was adopted and manufactured. Evans went into the field where 
the particular machine was being operated by the farmer, Haley, 
who borrowed it, and there observed how it performed, and may 
be supposed to have become satisfied whether it was a practical, 
useful machine. The conclusion he arrived at is sufficiently 
evidenced by the fact that it was put aside and abandoned—en- 
tirely discarded. 

“Perhaps the preponderance of evidence is that the machine 
was manufactured in the spring of 1878 and used by the farmer 
that season to plant two fields of corn; but it is, nevertheless, true 
that there is no evidence of the date other than the uncertain and 
treacherous recollection of witnesses, and there is some evidence 
tending to show a later date; but if it is conceded to have been 
manufactured in 1878 did it embrace such devices and combina- 
tions of hand lever and foot treadle as to anticipate the complain- 
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ant’s invention? I have said the machine was burned; it could 
not be produced in evidence; but one piece of wrought iron, called 
a latch, was rescued from a pile of scraps, and this latch was 
slightly changed and fitted to another machine made by the Evans 
Manutacturing Co., which machine thus manipulated is the ‘Evans 
corn drill and planter’ exhibited to represent the burned machine. 
Witnesses testify that ibis exhibit is constrncted similarly to the 
original planter burned in 1882. Evans says his firm manufact- 
ured 25 machines for use in 1878 similar to the corn-planter that 
was burned. He says, ‘there was no difference’ between them 
and his first machine, made in the spring of 1878, ‘except that 
the others did not have a hand lever. ’ 


“The evidence amounts to this: The Evans Manufacturing 
Co. made 25 corn-planters in 1878, one of which was fitted with 
hand and foot levers. The one having such attachments was 
loaned to a farmer to plant two fields of corn, Evans going to see 
its practical working in the field. It was returned to the shop and 
put away, where it remained for years, the company going on with 
the manufacture of corn-planters like Exhibit ‘Evans Planter,’ 
without the combined hand and foot levers. Now, it is manifest 
that the alleged anticipating corn-planter was without practical 
value, as shown by the defendant's witnesses. If Evans’ testimony 
does not suffice to make out the defence there is none in the case. 
The truth is the combination in the ‘Evans corn drill and planter,’ 
as fixed up to represent the anticipating machine itself, required 
so much skill to operate the system of levers as to be practically 
worthless, and ought not to be allowed to destroy the claim of a 
bona fide inventor. There may be and are points of analogy, 
probably, but the difference between the Evans corn drill and 
planter, made in the spring of 1878, as be claims, and the Run- 
stetler invention, owned by complainant, is the difference between 
failure and success. This is shown by the fact that complainant’s 
invention bas been adopted by many other manufacturers and has 
superseded in the market the older forms of corn-planters. The 
defendant has adopted the invention in its infringing machines 
simply because complainant’s invention is practical and useful. 


The utility of complainant’s invention is shown by its results, if 


there was otherwise doubt from the evidence, yet when utility is 
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shown to exist in any degree courts presume the invention suffi- 
cient to support the patent. Smith vs. Goodyear Dental Co., 93 
U.S., 495. 

“Judge Blodgett, in Brown Manufacturing Co. vs. Deere, 21 

Fed Rep. 712, says: ‘The fact that not only the defendant in this 
vase, but other large manufacturers of cultivators. have at once 
adopted substantially the same auxiliary lifting devices shown 
in the complainant’s patent is evidence of the absolute accep- 
tance of this as a practical solution of many of the difficulties 
which had been encountered in the attempt to use the older device, 
and is such a change and improvement as required more than me- 
chanical skill, and brings tbis device fairly within the domain of 
the patent law.’ 

“ Here, in the case at bar, is an old piece of wroughtiron fitted 
to an old corn-planter, and the testimony of witnesses from mem- 
ory, going back six years, as to the identity of such corn-planter, 
in its system and combination of levers and their mode of opera- 
tion, offered to defeat a practical invention. A reliable and valu- 
able device should not be lost to its owner in that way. The 
defendant’s evidence lies too much in the ‘hazy and treacherous 
memury of those who long ago saw a machine, and now, looking 
upon one to represent that, when asked if the one is substantially 
the other, answer ‘yes.’ 

“ Believing, for the reasons stated, that the Evans machine 
did not anticipate the complainant’s invention, and that the latter 
is both new and useful and is invention, and that the re-issue claims 
no more than the invention shown and described in the original 
patent, the complainant is, in my opinion, entitled to a decree 
perpetually enjoining the defendant from manufacturing the in- 
fringing machine and for an accounting. 


“S. L. WITHEY, 
“Filed Feb. 7, 1885. “ District Judge. ’ 
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The foregoing, we think, presents all the questions 
which it will be necessary to consider, but as the plead- 
ings make an issue on the questions of invention, nov- 


elty and infringement, and as the testimony relating to 


the prior state of the art is quite contradictory, we will 
follow this with substantially a reprint of our brief in 
the Court below. 

INFRINGEMENT. 


The bill charges infringement of the first four claims of the 
re-issue, and the provisional injunction relates to all four, but as 
tbe fourth claim is broader than is necessary to cover the defend- 
ant’s machine, counsel for complainant in their opening testimony 
stated that no relief would be asked under it. 

On «a motion for a preliminary injunction, the defendant is 
entitled to the benefit of every doubt. We might, therefore, let 
the question of infringement rest on the decision of his honor, 
the district judge, in granting the provisional injunction, wherein 
he says: “It is true, in my opinion, beyond a question, that the 
defendant’s corn planter infringes the improvements.covered by 
the first four claims.’ 

But since the delivery of this opinion we have examined Mr. 
W. B. Richards, of Galesburg, Ill., a gentleman whose large ex- 
perience in this art eminently qualifies him to aid the court in the 
determination of this question, if any aid be considered necessary 
after a comparison of the defendant's planter, with that shown 
and claimed in the re-issue, and, therefore, for convenience of the 
court, we print his testimony here. 

Claim 1 is as follows: 


FIRST CLAIM. 


“1. In acorn planter baving the rear main frame mounted 
on supporting wheels and the front ranner frame hinged or pivot- 
ed to the main frame, the combination of a foot-treadle and hand- 
lever adapted to be used in conjunction or independently, for the 
purpose of elevating or depressing the runners, substantially as 
herein set forth.” 
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“6 @. Please institute a comparison between the improve- 
ment specified in the first claim of said re-issue and the defendant’s 
said planter, and state how they agree or differ, and give your 
reasons for any opinion you may express. 

“A. In order that the comparison which I may make be- 
tween the invention recited and claimed in the first claim of the 
re-issue 10,155, and the exhibit Challenge Rotary Drop, may not 
be misunderstood, I will first state what Il consider the invention 
to be, which is recited and claimed in said first claim of 
the re-issue. 


“As stated in the claim, the invention therein recited has 
reference to a combination of parts to be used in a corn planter of 
that class, in which a rear main frame, mounted on supporting 
wheels, is hinged to a front runner frame. The combination 
recited in the claim is a foot treadle, which may be used and 
operated by the feet of the operator, for the purpose of elevating 
the runners, and also for the purpose of depressing the runners to 
force them into the ground, and a band-lever adapted also to 
raise or elevate the runners when desired, and farther adapted to 
force them into the ground or depress them. ‘The adaptation of 
these parts further being such that the operator may use the 
hand-lever and foot-lever in conjunction, and thereby use the 
force derived from both his hands and feet, both to force the run- 
ners into the ground when desired, and to elevate them when 
desired or required, or when less force is required the operator 
may both elevate and depress the runners with his feet alone, 
acting on the foot-lever, or with the hand-lever alone, moving it 
by means of bis bands. As shown and described in said re-issue, 
the hand and fvuot-levers are made to act in ‘conjunction,’ as 
recited in this first claim, by means of being connected with each 
other, and having one and the same connection to the forward 
frame. 

“In the exhibit, ‘Complainant’s Exhibit Challenge Rotary 
Drop,’ I find the same class of corn planter shown and described 
as in this re-issue patent, and recited in the first claim thereof. I 
also find both a band-lever and a foot-lever connected with each 
other, and connected by one and the same connection to the for- 
ward frame, and adapted to act together in such manner that the 


vv 


INFRINGEMENT—SECOND CLAIM. 35 


, 


operator may use the foot-lever to raise and elevate, and also to 
depress the runners, and may use the hand-lever for the same 
purpose; and when desired or necessary, may use both of said 
levers in conjunction to both raise and depress the ranners of the 
planter. In fact, I find in this exhibit every element or part 
recited in the first claim of the re-issue patent 10,155, and the ele- 
ments or parts of the exhibit are combined in such manner that 
each element or part performs the same function as recited in the 
first claim of this re-issue, and the elements or parts of the exhibit 
in combination also perform the same function, in substantially 
the same manner as they do in combination, as recited in said 
first claim.” 


Claim 2 is as follows: 
SECOND CLAIM. 


“2. In acorn planter having the rear main frame mounted 
on supporting wheels and the front runner frame hinged or piv- 
oted to the main frame, a foot-treadle for elevating or depressing 
the runner frame, in combination witb a hand lock-lever, the foot- 
treadle and hand-lever adapted to be used in conjunction for 
forcing and locking the runners into the ground or lifting and lock- 
ing them out of the ground, substantially as herein set forth.” 


“7 @. Please make a similar comparison between the inven- 
tion recited and claimed in the second claim of said re-issue, and 
said exhibit, ‘Complainant’s Exhibit Challenge Rotary Drop.’ 

“A. For reasons given in the first paragraph in last answer, 
I will state what I consider to be the subject matter of the second 
claim of the re-issue 10,155. Briefly stated, the second claim is 
for a combination of the same parts as the first claim, with the in- 
troduction of the further feature or part in the second claim of a 
lock by means of which the hand-lever may be locked to the 
main frame of the planter, and thereby held in such manner as to 
hold both the band-lever and the foot-lever, and thereby lock the 
front and the rear frames of the planter to each other, and pre- 
vent any vertical flexure between them, so that the additional 
function may arise of holding the runners firmly in the ground when 
desired or required, and of lifting and locking the runners out of 
the ground when desired or required. 
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“In the exbibit referred to in the question, a lock is used in 
connection with the hand-lever, which is the same kind of a lock, 
operates in the same manner, and performs the same func- 
tions in combination with the foot and hand-levers, and the 
other parts of the planter, as does the lock recited in the second 
claim of the re-issue 10,155. Hence, 1 find in the exhibit all the 
elements recited in the first claim of this re-issue, and further also 
recited in the second claim thereof, and also find the additional 
elements recited in the second claim of the re issue; and further 
find each and all the elements, including the additional element 
of the lock, adapted to perform the same functions, severally and 
in combination in the exhibit, as recited in the second claim of 
the re-issue.” 


Claim 3 is as follows 
THIRD CLAIM. 


“3. In-a corn planter having the rear main frame mounted 
on supporting wheels, and the front runner frame hinged or piv- 
oted to the main frame, u foot treadle for elevating or depressing 
the runner frame, in combination with a hand-lever rigidly con- 
nected therewith, that either hand-lever or treadle may be used 
for forcing the runners into the ground or lifting them out of the 
ground, substantially as herein set forth.” 

“8 @. Please make a comparison between the invention 
specified in the third claim of said re-issue, and said exhibit, 
‘Complainant’s Exhibit Challenge Rotary Drop,’ and state the 
points of resemblance or difference which you find, giving your 
reasons for such opinion as you may express. 

“A. For the reasons stated in the first part of my answer to 
question 6, I will state what 1 consider to be the subject matter of 
the third claim of the re-issue 10,155. The same elements are re- 
cited in this third claim as recited in the first claim, the elements 
or parts recited in the third claim perform the same functions 
separately and in combination as performed by the same elements 
or parts separately and in combination in the first claim. In the 
third claim a special feature is recited, which is not found in the 
first claim, that is, that the hand and foot-levers are rigidly con- 
nected with each other.” 
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“In the exhibit referred to in the question, | find all of these 
elements arranged to operate separately and in combination in 
the same manner and for the same purpose as in the third claim 
of the re-issue 10,155. I further find in the exhibit the means for 
connecting the hand and foot-levers rigidly to each other when in 
operation, in such manner as to cause them to act together in pre- 
cisely the same manner as they are caused to act together by their 
rigid connection recited in this third claim. This difference in 
the manner or method of producing rigidity between the hand 
and foot levers in the exhibit, from the manner of producing rig- 
idity between them, as shown and described in the re-issue, does 
not affect their operations or functions in the least, in so far as 
they are recited in the third claim, and as no specific method is 
recited in the claim for producing the rigid connection between 
the hand and foot-lever, I do not construe the claim as limited, ip 
the least, to any specific method or means of producing that rigid 
connection between said levers, hence | find the same combination 
of levers with the same special rigid connection in the exbibit, as 
recited and claimed in this third claim, having the same functions 
arising from the rigid connection of the levers in the exhibit, asin 
said claim.”’ 

There is no difference in principal of construction, in opera- 
tion, or in the results produced between the complainant’s and 
defendant’s machines. The change is made solely to produce a 
formal diversity or useléss change. (Roots vs. Hyndman, 6 Fish., 
445.) 

The defendant also examined an expert, but he was not 
asked to compare the defendant’s planter with that specified in 
either of said three claims, and this omission we take to be an ad- 
mission that no substantial difference could be shown. 

In saying this we do not overlook the fact that in question 6, 
(p. 330), Mr. Powers is asked, whether, in view of the state of the art, 
he finds in the defendant's machine the improvements described 
in the first three claims of the re-issue. 

It is not necessary to cite authority to show that the con- 
struction of a claim is solely for the court and not for a witness— 
not even for a jury; but if question 6 means anything, it is that 


the witness is to construe the claims, and then say whether he 
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finds them infringed,—another question which is purely for the 
court. However, the expert was asked to give his reasons for such 
Opinion as he might express, and, as it has frequently been 
decided, it is the reasons and not the conclusions of an expert that 
are of value to a court, the respect due to Mr. Powers’ opinions 
may be determined by this answer, in which he says: “The 
Challenge machine also has its hand-lever placed at one side of 
the seat, similar to the Wright machine of 1876, and in this respect 
is dissimilar to complainant's machine.” 

This answer shows the utter ignorance of the witness as to 
the invention in controversy, about which he is offered to the 
court as an expert aid. 

The only further criticism of the opinions of this expert, for 
the defendant, is that any person blessed with sight, looking at fig- 
ures 2 and 3 of the drawings of the re-issue, can readily see that 
the hand-lever is placed at one side of the seat, precisely as in the 
defendant’s machine. 


DATE OF COMPLAINANT'S INVENTION. 


As under the statute §§ 4886 and 4920, and numerous de- 
cisions, in order to invalidate a patent for want of novelty, the 
knowledge or use must be shown to have existed prior to the date 
of the invention. It is not sufficient to simply show that it existed 
before the date of the patent. We will, @eretore, refer to the evi- 
dence on this subject. 

For some time prior to March, 1879, the inventor bad been in 
the employ of the Deere & Mansur Co., and in the fall of 1878 
talked to his brother about the invention, but owing to his deter- 
mination to change his employment, did not embody the inven- 
tion in a machine. 

“6 Q@. Before leaving, did he describe to you a plan for at- 
taching a hand-lever to a corn planter which was being manufac- 
tured by the Deere & Mansur Company, which contained a foot 
treadle substantially like that shown in defendant’s exhibit, At- 
kinson patent? 

“A, He did talk to me in the fall of 1878 regarding putting a 
lever onto the planter, which would be a great benefit to it with 
regarding handling the planter.” (R., 172.) 
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Mr. Atkinson, the secretary of the Deere & Mansur Co., testi- 
fies as follows: (R., 148.) 

“14 Q. Did you know of his experimenting upon a combined 
foot-treadle and hand-lever to be used upon corn-planters while 
in the employ of the Deere & Mansur Company, and if so, state 
the nature of such experiments, and the time,when made? 

“A. Some time before he left us, 1 can’t tell how long, the sub- 
ject of attaching such a lever to our planter, in connection with a 
treadle, was talked of. I know we went so far as to send over to 
an adjacent malleable iron shop and get a wagon brake, or the 
lever of a wagon brake, as being something of the form desired, 
and placing it in the planter in different positions. This was 
talked of several times, I think, and I know he had it in his 
mind. I am sure he had it in his mind as something desirable 
to get up. 

“15 @. Do you know whether be had any special feature in 
mind concerning the action of a treadle and hand-lever which he 
was striving to effect; if so, what? 

“A. 1 can’t say as to that, definitely; but from the talk, and 
from the positions the wagon brake was placed in, it was in a man- 
ner similar to the one he afterwards made after he left us. 

“@16. Do you mean the one shown in re-issue 10,155 ? 

“A, Yes, sir; I think re-issue No. 10,155 a very natural 
sequence to the talks and experiments in our shops, and in their 
direct line.”’ 

This is the only proof of oral descriptions. 

In October, 1879, Michael Runstetler entered the employ of 
complainant as general superintendent, and within two weeks had 
completed a planter embodying the invention. 

A second planter was completed November 28, 1879, which 
was used by agents in the making of sales for the next season, 
and about 1300 were sold for that year. (R., 164-170.) 

The circular issued in December '79, or January ‘80, shows 
and describes the invention. (R., 165.) 

The letter of complainant, under date of November 24, 1879, 
introduced by defendant, shows that at that time the invention 
was on the market. (R., 168.) 

The original patent shows that the application therefor was 
filed May 17, 1880. 
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The fact that Runstetler, after going into the employ of the 
complainant, “at once put up a planter,” embodying the inven- 
tion, shows that his mental conception of its character and mode 
of operation was complete; and in view of this fact, we think the 
oral descriptions to Atkinson and Andrew Runstetler were suffi- 
ciently complete to-carry the date of his invention back to at least 
March, 1879; but we do not think the Court will find it necessary 


to determine this question. 
NOVELTY.—BURDEN OF PROOF. 


The remaining defenses are want of novelty and want of in- 
vention; and the rule of law is, that before a patent can be de- 
feated on either of these grounds, the existence of things offered 
to anticipate, must be shown beyond a reasonuble doubt; second, 
having been so shown, under the former of these defenses, the 
mind of the Chancellor should be free from any reasonable doubt as 
to the prior device being substantially like the patented; and as 
to the second of these defenses, if a doubt remains after viewing 
all prior devices, it should be resolved in favor of the patent. 

The burden of proof, of a want of novelty, rests upon the de- 
fendant, and every reasonable doubt should be resolved against 
him. Coffin vs. Ogden, 18 Wall, 124. 


, 


“To doubt upon this point, is to resolve it in the negative.’ 
McKennan, J., 1871, 4 Fish., 482. 
“The defense should be allowed to prevail only where the 
L ' ’ 
evidence is such as to leave no room for a reasunable doubt upon 
the subject.” Swayne, J., 1871, 4 Fish., 560. 


“The burden of proof rests upon the defendant, to show be- 
yond any fair doubt, the prior knowledge and use set up.” 
Wheeler, J., 1879, 4 Ban. & A., 98. 


“The patent being prima facie good, the burden of proof on 
a question of anticipation is upon the defendant. Does the rebuat- 
ting evidence of the complainant suggest a reasonable doubt of 
its truth?” Nixon, J., 1882, 11 Fed. Rep., 594. 

“It follows from this declaration of the Supreme Court (Cof- 
fin vs. Ogden), and has been expressly decided by several Circuit 
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Courts, that novelty can only be negatived by proof which puts 
the fact beyond a reasonable doubt.” 


NOVELTY—DATE OF USE. 


At least three of the exhibits, offered in evidence by the de- 
fendant, were not known or used early enough to in any way be 
taken into consideratiun as affecting the validity or scope of the 
re-issue. 

The first of these is defendants’ exhibit, “ Kelly Model,” 
offered in Mr. Kelly’s deposition, on page 84 of defendants’ record, 
and which the witness says represents a change he made in 1879. 
(Ans. 5, R., 271.) 


Now, all legal presumptions being in favor of the patent, and 
the burden of proof to defeat being on the defendant, under the 
most favorable views this change can only be held to have been 
made on the last day of 1879, which is after complainants’ inven- 
tion. 

But Mr. Kelly does not pretend that the change was embodied 
in a practical machine or pat into use. : 


“ Novelty is not negatived by a prior model, no matter how 
fully it may coincide with the thing covered by the patent. 
(Walker on Patents, § 61, and cases cited.) 


The improvement shown by the model was not put inte prac- 
tice until after 1881, as appears by the testimony of Mr. Wicker- 
sham. (Ans. 12, R., 198.] 


EXHIBIT WRIGHT'S MACHINE. 


Second: Defendants’ exhibit, “ Wright’s Machine,” or 
“Wright's Planter,” was not made as presented before 1880. 

This exhibit was offered in testimony of Orion Dodds (R., 
274), who says, John Dodds made from 800 to 1,000 planters for 
Wright & Eckert, for the season of 1878, and that the exbibit is 
now in all respects of its construction, the same as when it was 
made, except as to the scraper rod. (Ans. 3-7, B., 274.) 

But on cross-examination says that only from 100 to 150 were 
like the exhibit; that all the planters were not delivered to Wright 
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& Eckert; that he was absent during 1879, but that John Dodds 
sold some of this lot during 1880, and on being asked whetber the 
planter as first made did not employ a chain for connecting the 
hand-lever to the front frame, he answered: 

“T can’t recollect nuw how the first ones were made about 
that connection.” 

Defendants’ witness, Newton Long, says he sold a Wright 
planter in 1879, and that the exbibit looks like it, or in fact is it. 
(R., 282.) 

The witness trusts entirely to his memory for the date of the 
sale, and when urged on cross-examination fora reason for bis be- 
lief, compresses 74 years into 6. 

Defendants’ witness, D. W. Barker, says he bonght the planter 
in the spring of 1879, and that it is now in all respects the same as 
when he bought it, except the scrapers, the runners, and the rod 
which connects the lever to the frame, which he bad lengthened. 
(Ans. 5, 6, R., 281.) 

But S. L. Barker, son of the last witness, mentions other 
changes made on the planter after its purchase. In answer 5, p. 
285, he speaks of a different staple to secure the connecting link, 
but does not know whether this was during the first or second 
year they had the planter. (X-Q. 22.) 

Both father and son swear that they have respectively told all 
the changes made on the planter, but they do not agree; and after 
all, the son admits that the dropper’s seat on the exhibit, was not 
on the planter when bougbt. (X-Ans, 30, p. 287.) 

This well illustrates how unreliable memory is. 

It sufficiently appears that many changes have been made on 
the planter, and witnesses who forget the procuring of a new drop- 
per'’s seat, without which it could not be used as a planter, might 
well be excused for making a mistake as to whether a link was 
lengthened or substituted for a claim. 

Complainant, on rebuttal, examined Mr. Ritty, who was fore- 
man of Mr. Dodds’ shops from 1876 to 1884, and who remembers 
the muking of the lot of 1,000 planters, the first of which em- 
ployed a chain for connecting the band-lever to the front frame. 
Many of these planters were returned, and he suggested the link 
instead of the chain, and it was put on about 35 or 40 in all, of 
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which 25 or 30 were new planters, but the first was put on in the 
spring of 1880. (R., 155.) 

J. C. Norris, who has worked for Dodds since 1871, and who 
assisted in constructing these planters, says a chain was used, and 
that he never saw the link until shown the exhibit. (R., 153.) 

If the issue here raised was to be decided by a preponderance 
of testimony, we think it might be shown that the “link ”’ was not 
used before 1880, because the man who introduced it so swears 
upon the strength of a memoranda to which he refers, and another 
man engaged in the construction of the machines, prior to that 
year, never saw it. 

As against which, Orion Dodds knows nothing except ina 
general way, and his father, who made the planters, and should 
know something about them, is not examined, nor is Wright or 
Eckert, for whom they were made 

The witness, Long, who sold the planter, is so stupid that his 
testimony is unreliable for any purpose. 

The witnesses, Burker, father and son, do not agree as to the 
changes which have been made on the exhibit, but both agree 
that a change was made in the link—that it was lengthened. 

Now, which is the more probable, that the man who made the 
change to meet the demands, made the link so short that 1t was 
impractical, as the Barkers say, and that they had to have it 
lengthened, or that these men who forget all about putting ona 
new dropper’s seat, forget that they had the chain changed to a 
link, and that the unskilled blacksmith made the link too short, 
which necessitated the lengthening of it. 

We think that a consideration of the testimony must result in 
a doubt as to the use of the link, and, under the authorities cited, 
the doubt should be resolved in favor of the patent. 


EXHIBIT BUCKEYE PLANTER. 


>‘? 


Third ; Defendants’ exhibit, ** Buckeye Planter,” offered on 
page 2 of defendants’ record. 

Both parties examined several witnesses with reference to 
this exhibit. 

The tendency of defendant’s evidence is to show that this 


particular planter was originally sold to R. W. Vincent, in May, 
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1878, and by him returned to the manufacturers. The Shawnee 
Agricultural Co., of Xenia, Ohio, during the winter of 1878-9, 
and by them returned to Vincent, in its present condition, on 
March 10th, 1879. 

The complainant's testimony tends to show that the hand- 
lever was not gotten up until the summer of 1879, and that it was 
not put into use until the spring of 1880. 

The story told by defendant's witnesses is so contradictory 
and inconsistent as to be incredible. 

J.C. Vierebome says that he sold the planter to R. W. Vin- 
cent, May 5, 1878, but that it has since been changed. (R., 220.) 

R. W. Vincent says that the planter did not give satisfaction, 
and that he returned it to the makers in the winter of 1878-9, and 
received it again in March, 1879, in its present condition (R., 
223, Ans. 2-4); but admits the statement to be made from hearsay 
(Ans. 26), and that the lever has been mended two or three times 
by blacksmiths (Ans. 51.) 

Collier says the planter was received from Vincent late in 
1878, or early in 1879 (R., 250, Ans. 82); and Trader says it was 
shipped back to Vincent on March 10, 1879 (R., 238, Ans. 134.) 
But Shafer says it was at Vincent’s when be commenced working 
for him on March 3, i879, and for days after (R., Ans. 3, p. 288, 
and 33, 44, p. 291.) 

Vincent says the drill attachment was run by a chain which 
did not work well, and that this was remedied at the same time 
by lengthening the levers (Ans. 45, 46, p. 226, D.); but both Tra- 
der and Collier say that the attachment was not driven by a chain 
(Ans. 73. p. 233, and 94. p. 251, and 116, p. 253, R.) 

Collier, Shafer and Cogan say that Collier visited Vincent’s to 
adjust the planter (Ans. 8, 9, p. 244, 66-68, p. 293; and 22-25, p. 
323, R.) Collier says this was in 1878, but the other two say it 
was in 1879, during the planting season. And Collier says that 
after this visit the planter was returned to the shop and had a 
new drill attachment put on. (Ans. 70, p. 250.) 

Now, if Shafer and Cogan are right, the change was not made 
before the winter of 1879-80; and if they saw Collier at all, it 
could not have been before 1879, for they were not with Vincent 
until that year. 
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To show how well he remembered the hand-lever, Schafer says 
that when he came to hard ground he forced the runners into the 
ground by pressing the hand-lever forward with his foot (13, 14, 
p. 289), but neither he nor counsel seem, at that time, to have 
known that such an operation would be impossible owing to 
the fact that the latch would be locked, and no amount of pres- 
sure exerted in that way would be transmitted to the ranners. 

But after a recess he explains that he fastened the latch up 
with a string first. (An# 2, p. 294.) 

Cogan makes his testimony harmonize by saying be used it 
in the same way. (Ans. 8, p. 321.) 

The first position of Schafer is obviously impossible, and the 
after thought describes a practical impossibility. 

Mr. Trader thinks the dropper plates now on the exhibit were 
on it when sold to Vlerebome. (Ans. 57, p. 232); and Mr. Collier 
is certain of it. (Ans. 72, p. 250.) And no person pretends that 
any change was ever made in these; and if so, they are the most 
convincing proot that the planter was not used in 1878, for de- 
fendant’s witness, Lough, says that all the rotary plates used that 
year were of a different character, which he describes. (Ans. 
37-40, 46, p. 278.) The description applies to “ Complainant's ex- 
hibit, Buckeye, 1878, rotary plate,” and in this be is corrobor- 
ated by 

Woodrow, Ans. 8, p. 160. 

King, Ans. 18, p. 183. 

Robb, Ans. 3, 4, p. 181. 

Darnell, Ans. 7, p. 162. 

Phebus, Ans. 2, 6, 10, p. 145. 


THE HAND-LEVER WAS NOT MADE IN MARCH, 1879, 
AND CONSEQUENTLY COULD NOT HAVE BEEN ON A 
PLANTER SHIPPED THAT MONTH. 


Defendant’s witnesses, Collier, Beacham and Cannon, all 
agree that Beacham made the first of these hand-levers. (46, p. 
248; 13, p. 269, and 5, 6, p. 262.) 

But the peculiar feature of the examination of Beacham and 
Cannon is that neither was asked when the lever was made. 


THE HAND-LEVER WAS NOT MADE MARCH, ETC. 


Beacham, on being recalled by complainant, says that he 
made the first hand-lever the latter part of May or first of June, 
and thinks it was 1878, but is not positive. (Ans. 4, 5, p. 179.) 


This agrees with what Collier swore to on the defendant's mo- 
tion to dissolve the injunction, but is inconsistent with his later 
statement that it was made the winter preceding. 

Beacham, however, says it was tested at Bonner’s witbin three 
or four days after its completion, and thay after the test he changed 
it, and about the first week in September he made a half dozen 
like the one as changed. (Ans. 9-12, p. 179.) But no description 
is given of any of these made after the test, and the one tested 
was abandoned. Trader and Collier also say the first one was 
tested at Bonner'’s during the planting season, and in a field where 
Bonner was using a planter. 

Isaac B. Jones worked for the Shawnee Agricultural Company 
as pattern maker for several years prior to the winter of 1878-9, 
and a hand-lever like that on the exhibit was not made while he 
was there, but during the summer of 1879 he arranged the hand- 
lever on the model, “ Exhibit Improved Buckeye Machine.” (R., 
p. 177.) 

W. H. King worked for the Shawnee Agricultural Company 
from its organization until 1881; was familiar with the first lever, 
and its test at Bonner's, baving gone with Trader and Collier to— 
make the same. He does not say what year this was, but says 
there was a new Buckeye corn planter in the field from which he 
took a neck-yoke, as they had forgotten to take one with them, 
and that the old planter they tested with was at the works when 
he leit,in 1881. (R., p. 182.) 

Mr. Bonner, on whose place the test was made, says he never 
had but one Buckeye planter. (R., p. 180.) 

C. W. Trader, having been recalled by complainant, says the 
planter was sold and delivered to Bonner on May 15, 1879. (R., 
p. 178.) 

This settles, beyond any question, the date of the test of the 
first lever as sometime after May 15, 1879, and that it could not 
possibly have been on the Vincent planter in March preceding. 
How or when it got-on to that planter is not important to inquire ; 
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but Trader and Darnell testify that these levers were sent out sep- 
arate from planters, and in this way Vincent may have got one. 
(Ans. 131, p. 237, and 21, 22, p. 163.) 

Trader and Cullier say that they sold these planters in 1878 
and 1879, but they can not give the name of a single person to 
whom one was sold during these years, and they refuse to give 
the names of persons who bought planters of any kind from them 
during these years (115-127, p. 236. and 200-209, p. 259.) Collier 
admits having searched for one without success (140-143, p. 254), 
but when asked where sold in 1880, he gives names. (150, p. 
255.) 

King says the lever planter was first sold for the season of 
1880. (Ans. 15, p. 183.) 

Wickersham, a dealer, who sold the Buckeye up to, and in- 
cluding 1879, never saw one like the exhibit before 1880. (Ans. 
9, p. 198.) 

Woodrow, a dealer, received their perfected planter January 
1879, but it had no hand-lever. (See cut, and Trader's letter, 
161.) 

Darnell sold the Buckeye planter in 1879, ’80 and ’81, but 
none of those sold in ‘79 had the hand-lever, and the first time he 
saw it was in 1880. (9, 10, 18-24, 23, p. 162.) 

The defendant has offered in evidence the pattern of a former, 
“Exhibit Lever Former,” and bas examined a number of wit- 

Anesses with reference to when it was made. Collier claiming that 
ball the levers, except the first one, were formed on it, and that it 
twas made before March, 1878; but King, who helped to make the 
pattern, says it was in the fall, after the test at Bonner’s—that is 

athe fall of 1879. (20, p. 185.) 

vi Beacham says they had no former until after the levers were 
nade in September (14, p. 180); and Cannon, who assisted 
Jeacham, thinks it was the following season. (19, p. 270.) 

Phebus, who testified to casting the former, was recalled by 
je complainant, and he says that he had made a great many 

46), mers, and that he thinks he got this particular One mixed up 

he wd, ome of the others. (R., p. 145.) 

was used.do not care to criticize the evidence relating to this former 

independe gth, for the only relevancy it possibly can have is in so 


ee ~ 
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far as it tends to show the date of the making of the hand-lever, 

and this, we think, we have shown beyond a doubt, not to have 

been earlier than May, 1879. ' ' 
And in conclusion, we submit that there is no evidence of a 

use of the lever before 1880; but ander the rule of law as before 

quoted such certainty is not necessary, for if there is a reasonable 7 

doubt, it should be resolved in favor of the patent. ey 


EXHIBIT EVANS CORN DRILL AND PLANTER. 


This exbibit was recently made from memory, to represent a 
machine said to have been made and used in 1878, but we don’t 
think there is any satisfactory evidence of either, and that at best 
it was only an unsuccessful abandoned experiment. 

Tbe story about this machine, as told by A. C. Evans, is that 
in 1878 his company made 25 planters, and that to one of these 
he attached the hand-lever and its connections, when along came 
a farmer owning 440 acres close to Spr ingfield, and who had that 
spring, bought a corn planter, but who wanted to borrow another 
to plant his broad acres. 


| 
| 
| 


This we think a highly improbable story, as wealthy farmers 
do not borrow their implements, and manufacturers do not 
lend theirs. 

A. C. Evans testifies, on p. 296, as follows: 

11 @. State whether or not the planter which you made in 
the spring of 1878 was ever put into practical use, to your 
knowledge? 

A, It was. 

12 Y. When and where? 

A. Thomas Haley, a farmer who resides close to this place, 
came after a planter to plant his corn with, and I let him have 
the one with the combined hand and foot-treadle on. It was 
used on his farm for the spring planting of 1878. 


| (Objected to as irrelevant, and for want of notice in th 
| answer. ) 

13 Q. How do you know it was used on his farm for “° 

not 


| planting in the spring of 1878? 
: A. I know it from dates that I have, and that I made weding. 
five machines similar to it the same year. inquire ; 
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14 Q. How much planting was done by Mr. Haley in the 
spring of 1878 with the planter referred to? 


A. lcannot say. I went out to see the machine in opera- 
tion in the fields, and saw it at work: for quite a little time. It 
seemed to be doing very good work, and I came away. 

15 Q. What became of that machine? 


~ A. That machine was brought back to our factory, and was 
placed upon some hangers, suspended from the ceiling, on the first 
floor, and was kept there until our factory burned down in the 
spring of 1882. It was destroyed by fire, except one piece, which 
was saved, and is now onthe planter referred to as “ Exbibit The 
Evans Corn Drill and Planter.” 

L. C. Evans says, p. 317: 

20 Y. What finally became of the machine, if you know? 

A. It was burned in the fire at the time the factory burned, 
on West Main Street, in the spring of 1881, I believe. 

A. C. Evans continues: 

16 Q. Will you explain how you are able to remember that 
the planter, “Defendant's Exhibit The Evans Corn Drill and 
Planter,” is constructed in accordance with the planter which 
= was used on Mr. Thomas Haley’s furm for the spring planting 
of 1878? 

A. Il remember it for the reason that the work was all done 
under my instructions, except the patterns, which I made myself. 
And | also remember the latch which is on the exhibit planter as . 
being on the original planter, or, in other words, you might say 
the lock for locking the hand-lever and foot treadle together. 


20 Q@. What enables you to remember that the latch, which 
attaches the hand-lever to the foot-lever, is the same latch that 
you used on the machine made in 1878? 

A. lIremember, because it was made under my instructions. 

L.. C. Evans says, R., 318: 

i 23 Q. Who did this work of welding and putting on the 
xjection at the back of the latch? 

46),A. Mr. James Nelson. 

he wi. Q. Were these changes in the latch made before or after 

oa was usehine was taken away from your shop, to be used at Mr. 

independe 
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A. I believe they were made after. I could not be positive 
as to that. 

And James Nelson says, R., 319: 

6 Q. How does the latch, which connects the hand-lever to 
the foot-lever, correspond with the latch which you saw on the 
planter in Evans’ shop in the spring of 1878? 

A. Why, it is just about the same; one portion is a little 
different from the one I forged the iron of. It didn’t come out 
quite so far in front, that’s all. 

A. C. Evans continues: 

21 Q. Why, after the use of the planter for the spring plant- 
ing of 1878, did you put it away instead of selling it? 

A. For the reason that we continued right on the next sea- 
son building planters with hand-levers on; we put this one away 
for reference, as it was the first one. 

22 Q. After the fire what was done with, or what became of. 
the irons which formed a part of the machine which was used fur 
the spring planting, on Mr. Haley's farm, in 1878? 

A. Icannot say. I suppose they were put in the scrap pile 
with other iron that was taken out of the wreck, and the cast-iron 
part was melted over, and the wrought iron part, except the one 
piece, was probably sold with other rough scrap and borings that 
we gather in cleaning up each year. 

23 Y. Can you produce ove of the planters with a hand- 
lever, which your company made and put on the market for the 
spring planting of 1879? 

A. Yes, sir; [ecan. This is one of them. 

Defendants introduce the planter referred to by the witness, 
and have it marked Defendants’ Exbibit Evans Planter. 

24 Q. When were the planters similar to the * Exhibit Evans 
Planter” first used and made? 

A. They were made and tried in the fall and summer of 
1878, bnt were first put into practical use in the spring of ‘79. 

W. T. Haley says he borrowed the planter instead of buyir 
one, because “Financials weren't plenty with me then, and I v 


rubbing it through as cheaply as possible.” (Ans. 27, p. 306 ane 
That afterwards he bought one from O. H. Anderson . 
. ceding. 


or 1880, doesn’t know which, but thinks 1879. (Ans. 2’. . 
» inquire ; 


0 ll Ml. A et Site Es Tae ie ots, Sie iF 


EXHIBIT EVANS CORN DRILL AND PLANTER. 51 


He was very well pleased with the Evans planter, it being 
the best he ever saw. (Ans. 15.) 

But Mr. Evans was a stranger to him, and he was well 
acquainted with his friend Anderson, and not being prepared to 
pay for it he bought it from his friend. (Ans. 40.) 


With the exception that he was not well acquainted with the 
man, he would have us believe be went to borrow a new planter, 
which, of course, could not be sold afterward as new, this story is 
plausible; but, unfortunately for the credit of the witness, it lacks 
a particle of trath. 

O. H. Anderson testifies on p. 194, that he made Haley's 
acquaintance when he sold him the planter, April 25, 1878, and 
that it was paid for within three weeks. 

Haley’s son, who was present, and who testifies, had discov- 
ered the date of this purchase, and hence the effort on re-exami- 
nation of the father to correct his errors, which leads him into 
further confusion by multiplying the number of Evans planters 
he had, and the different years he had them. (R., p. 307.) 

The son, J. S. Haley, says they had a planter, and that was 
the reason they borrowed instead of buying. (R., p. 312.) 

He testified after his father, and knowing his mistakes, gives 
the further reason for borrowing that his father had a notion of 
drilling, (Ans. 16), but since that year all two-horse machines 
used by them have been planters. (Ans. 44, 45.) 

The planter bought from Anderson was a Buckeye, and we 
have seen that these were made with drill attachments, so if 
Haley wanted a drill he would have got one,—if he did not. 

We think it is asking a little too much to expect us to believe 
that Haley, after buying and paying for a planter in the spring 
of 1878, borrowed one to do all his planting with. 

It is probable that at some time Haley tested the planter for 
Evans, but he has no reliable recollection of when or what it was. 

He admits that he talked the matter over with Evans, (Ans. 
46), and, if he was as bonest as his servant, C. B. Slater, who says 
he was told by his master to say that it was in 1878 the planter 
was used, (15, p. 309), he would probably admit that he had no 
independent recollection of the matter. 
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The exhibit does not represent the planter described, as ap- 
pears by the following answer of A. C. Evans, p. 300: 


60 X-Q. Explain the object of the upper end of the slot in 
the front leg of the standard. 


A. There was a small rod connecting the front end of the foot 
treadle that worked up and down in the slot, and the offset in the 
top of the slot was for the purpose of letting the upper end of the 
rod fall over into the slot to hold the runners out of the ground. 


It will be observed that this rod is not on the exhibit, and 
with the hand lever placed as it is, such a rod, could not, we think 
operate as described, but if it could, it only shows that the locking 
device on the exhibit was not intended for the purpose; but we 
think this answer tends strongly to show that the band lever was 
not on the planter at all. 

Again, A. C. Evans says, that the 25 machines were all pre- 
cisely alike, except as to the hand lever (Ans. 17, p. 297), and that 
Ogden got one of them, which is in evidence as complainant's ex- 
hibit, “Ogden’s Evans Planter.” (R. 193.) 


By comparing the rods which connect the foot treadles. with 
the front frames in the Ogden’and Evans Exhibit, it will be seen 
that the rod in the Ogden is about two inches longer th:n the 
other. 

This at first sight appears a very slight change, but it tends 
strongly to show that no lever could have been on the planter 
when used by Haley, for if the longer rod be substituted in the 
manufactured exhibit, and the couplings made through the end 
holes therein, the runners can not be raised out of the ground, nor 
within an inch of the surface, and hence it would be impossible to 
operate the machine, but this is the way James 8. Haley says be 
used it when planting in hard ground. (Ans. 27-35, p. 313.) 


In the winter of 1882-3, Mr. Atkinson visited Mr. Evans for 
the purpose of ascertaining whether he had made anything which 
would assist the defense of Deere & Mansur Co. in the suit against 
it under the re-issue, and Mr. Evans freely told him about the 
1879- planter, like exhibit “ Evans Planter,” but made no mention 
of anything like the other Evans exhibit. (6-10, p. 148.) 


a, 
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We think it clear, not only that the exhibit has not been con- 
structed like the original, but that the witnesses are mistaken as 
to the date of the original. 


The tenor of the Evams testimony is that the 24 machines 
were sold the year they were made, but Ogden bought his in 1880. 
(4, p. 193.) 

Nelson gives as one reason for remembering when he saw the 
planter that year he bought a lot from Diebert. (14, p. 320.) 

Now, the facts as to the transfer of this lot are that Washing- 
ton George bougbt the lot from Diebert in 1877, and sold it to 
Nelson’s wife, February 25, 1880. (See complainant’s exhibit, 
Nelson Abstract. R. 97.) 

Since offering this abstract a stipulation has been filed as to 
what Nelson would testify if again examined, but this only shows 
that he would not know whether the deed from George in 1880 
was to himself or his wife Mary. 

If Nelson did the work during the year that his wife got the 
lot it was in 1880, and this gains strength from the fact that 
Ogden bought one of the lot of planters that year. 


There is one otber circumstance which is inconsistent with 
these planters having been made in 1878. Evans says they com- 
menced the manufacture of planters like exhibit Evans planter in 
the fall of 1878, and that these “ were first put into practical use 
in the spring of 1879." (24, p. 297.) 

S. D. Fogle, who was familiar with the Evans Manufacturing 
Co’s works, and has sold its planters every year from 1878 to 
1882, testifies that in April he visited the works and took away two 
planters to sell, and did sell one of them in May, 1878. These 
planters were like exhibit, “Evans planter.” (R. p. 140.) 

Folge fixes the date by a receipt produced. (45, p. 144.) 

F. C. Riceansan (R. 184.) corroborates Fogle as to the style of 
planter made in 1878. He worked for Evans from 1876 until June 
1877, (Ans. 3), and a second time from December, 1878, until 
March or April, 1879 (Ans. 8-12), and says that after his return to 
work in December they repaired the teed on a great many plant- 
ers which bad been made and sent out during his absence, and 
that these were like “complainant’s exhibit, Evans model,” which 
is the same as defendant's exhibit “Evans planter.” -(Ans. 13-18.) 
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The general construction of the planter made for 1879 was 
the same, but with a change of feed. (Ans. 43, p. 91.) 

A. C. Evans also corroborates Fogle by the following answer: 
(R. p. 297.) 

21 Y. Why, after the use of the planter for the spring plant- 
ing of 1878, did you put it away instead of selling it? 

A. For the reason that we continued right on the next season 
building planters with hand levers on; we put this one away for 
reference, as it was the first one. 

As it was the first. The first of what? The first like those 
they made the next year! There is no doubt but that they did 
continue right on the next season building planters with hand 
levers like that Fogle bought, but Evans says positively that they 
never made more than one like the exhibit. 

If Haley used the planter, as he says, it could not have had 


, the hand lever on, and with the rod working in the slot as de- 


scribed by Evans, it could not have bad the hand lever on. 

Haley was asked on cross-examination if Evans ever took 
any other planter to his place for the purpose of testing it, and 
answers that he never knew him to take one there of any kind 
(Ans. 36, p. 307.) 

But Mr. Ogden, whose farm adjoins Ilaley’s, says he saw 
Evans testing one at Haley’s in 1881 (Ans. 10-12, p. 193.) 

Riceansan, worked for Evans parts of each year from 1876 to 
1881, and says he put up all the shelving there was about the 
establishment; that he never saw a planter on a shelf there (Ans 
24-28, p. 187), and never saw one like the Evans’ Corn Drill and 
Planter. (Ans. 20, 70 and 71.) 

He admits seeing a planter there which had been returned for 
repairs that had a seat somewhat like the exhibit, and a lever 
bolted to the side bar, bat he can not describe it as it was not set 
up. (Ans. 20, 52-54.) 

This, however, is not important, as there is no pretense that 


any machine like the exhibit was ever sold, and the planter the 


witness speaks of is one that had been returned to have new 
wheels and hopper lids put on. 

The recollections of the witnesses have evidently been stimu- 
lated by the exhibition to them of the prepared exhibit and their 
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conversation with A. C, Evans, whose interest was so great that 
he got from Ogden parts of his planter in order, we suppose, to 
give an ancient appearance to the exhibit, and who was present 
during the examination of defendant’s witnesses and those of 
complainant on rebuttal. 

We, bowever, submit that the evidence does not bring it 
within the rule as to certainty, and that the doubts surrounding it 
defeat any claim which may be made for it. 


ABANDONMENT BY EVANS. 


We might admit the use of the Evans Corn Drill and Planter, 
as testified to by the defendant’s witnesses, and yet claim that it 
only amounts to an unsuccessful abandoned experiment. 

It appears that A. C. Evans took quite an active part in the 
preparation of this defence; that he is now making a planter very 
much like complainants and that all the witnesses talked the mat- 
ter over with him, and it is reasonable to presume that they all 
knew that a mere abandoned experiment would not avail anything, 
and hence Haley borrowed, but we have shown that his story about 
the borrowing was not only false, but absurd. He nowhere pre- 
tends, however, that he wanted to borrow any particular planter; 
and Evans says that the one he let him bave was the only one of 
the kind ever made, and that it had never been tested in the field 
prior to the time Haley took it (Ans. 62, p. 300), and that he went 
out to Haley’s to see its operations in the field (Ans. 14, p. 296), 
and afterwards sent out and got it (Ans. 28), disconnected the 
parts (Ans. 65), and placed them on bangers suspended from the 
ceiling, where it remained until destroyed by fire in 1882 (Ans. 
15), or as his brother Louis says, 1881. 

No matter by what name called, we think your Honors will 
agree with us that the facts simply show an experimental test, 

Evans says that the “ Evans Planter” was made in the sum- 
mer of 1878 (Ans. 24, p. 297), and as appears by his patent No. 
217,083, offered in evidence, be made application for the patent, 
Oct. 24, 1878. 

At most, whatever Evans did in the way of the actuating lev- 
Ile acted as if he regarded it of no 


? 
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value. It would have been of value if it had been perfected. The 
reason why he threw it aside as valueless must have been because 
it was not perfected. The case is one falling within the principle 
of Gayler vs. Wilder, 10 How, 477; Hall vs. Bird, 6 Blatchf., C. C. 
R., 438; Hartshorne vs. Tripp, 7 id., 120; Cahoon’ vs. Ring, 1 
Clifford, 592, 611, 612; and Wilson vs. Coon, 19 Off. Gaz. of Pat. 
Office, 482, and not within the principle of Coffin vs. Ogden, 18 
Wall., 120. 


NOVELTY AND INVENTION OF THE PATENTED DEVICES. 


The 15th paragraph of the answer says that the claims of the 
re-issue ure void, for that the improvements and every substantial 
part thereof and the same combination and arrangement of parts 
were fully shown, described and claimed in prior Letters Patent 
of the United States, of which twenty-five are set forth, but only 
- eleven offered in evidence, (325.) 

Defendant calls the attention of its expert, Powers, to these 
eleven patents, and asks him to make a comparison between them 
and the inventions specified in the first three claims of the re-issue. 

The expert, having professed his familiarity with these pat- 
ents, proceeds to answer, and selects four of them, viz: the Trader, 
the Kimball, the Schofield & Wise, and the Lane patents, in each 
of which, in general terms, he finds, substantially, the same foot- 
treadle and hand-lever claimed in the re-issue, (Ans. 5, p. 326), 
but entirely ignores the other seven patents. 

We insist that neither one of said patents anticipates in the 
least either one of the three claims of complainant's patent in 
question, upon the following grounds: 

Ist. To anticipate an invention, it is necessary to show that 
all the elements of complainant’s device, arranged to operate and 
procce substantially the same results, have been patented or 
used prior to the invention by complainant. 


Bates vs. Coe, 98 U.S., 45. 

Loom Co. vs. Higgins, 105 U. 5., 591. 
Turrill vs. R. R., 1 Wall, 508. 

Foote vs. Silsby, 2 Blatch., 266 and 271. 


The invention in controversy relates to an improvement in 
corn planters, and the claims are for the combination with the 
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main frame of a corn planter of a certain arrangement of hand 
and foot-lever, adapted to raise and lower the runner frame 
hinged to the main frame, and this raising of the runner frame 
means to lift the runner frame. 

At its forward end this frame is sustained by a tongue, the 
extreme end of which is suspended in the neck-yoke. It is loose- 
ly hinged to the main frame, and the levers are hinged to the 
runner frame, so as to lift this weight. 

This tongue is an element in allowing the runner frame to be 
raised or depressed by the action of the levers, and is a feature of 
the machine necessary to the operation of these levers in the 
manner pointed out in the patent. 


POINTS. 


The operation of each one of the patents referred to is sub- 
stantially different from the operation of complainant's corn 
planter. The parts are differently arranged, differently combined, 
and adapted to operate in a different manner, which we will 
enumerate specifically, with reference to each particular patent. 


THE TRADER PATENT DOES NOT ANTICIPATE. 


This patent is for a horse rake. The head of the rake is 
hinged to the thills. There is a peculiar kind of leverage adapt- 
ed to roll the head of the rake in the axial journals of the 
supporting wheels, which form the axis for the oscillation of the 
rake bead, and the peculiar levers shown in this Trader patent 
are for the sole purpose of oscillating the axle to lift the teeth off 
the ground. 

Complainant's expert testifies on this point as follows: “The 
Trader patent shows also the levers connected with the rake- 
head, and adapted to rotate it so as to raise the teeth at their free 
ends. 

“In order to have these levers operate in the horse hay-rake, 
as in the corn planter, they would be required to raise the rake- 
head itself; or, in other-words, a lever adapted to operate on a 
corn planter, as these hay-rake levers, would simply be adapted 
to raise and lower the tongue at its forward end. These being 
the facts, I must conclude that I do not find in either of the horse- 
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rake patents the combination, the construction or the operation 
forming the subject matter of the claims in the re-issue,” (p. 203.) 

This testimony of Mr. Richards is in harmony with the 
language of the Trader patent. 

An analysis of the Trader device shows, first, the levers 
hinged upon the thills, the thills hinged to the axle, the axle 
journaled in the supporting wheels, a chair H on the cross-bar N, 
a bracket M on axle P, a foot-lever G pivoted on the chair H,a 
link-lever L hinged to the lever G and bracket M, and these ar- 
rangements are such as that the depression of the forward end of 
link L and the rear end of lever G will roll, not lift, the axle P. 

The description of the operation of these levers shows that 
it contains no locking devices of any sort, but, on the contrary, 
in the language of the Trader patent, “the operator keeps the 
rake to its work by the gentle pressure of one foot on pad 1.” 

This operation is wholly unlike the operation of complain- 
ant’s invention. 

The complainant’s device may be used as a yielding planter, 
in which the levers move up and down freely; or, it may be 
locked in variable fixed positions by means of a lock attached to 
the band-lever, working through the foot-lever. 

Again, the band and foot-levers of the complainant’s corn 
planter may be used independently to raise the front runner 
frame by lifting it. No such lifting levers are shown in the 
Trader patent, but, on the contrary, levers to roll the rake head 
so as to clear the teeth of hay, the operator is obliged to use, first, 
the foot to bring the band-lever within reach, and then the hand- 
lever to finish the operation of rolling the rake-bead. As stated 
in the language of the patentee, when he desired to dump the 
load, he “changes his foot to pad K, a slight pressure upon which, 
with the assistance of the hand-lever F,” performs the operation. 
We submit, therefore, that the arrangement of the foot-lever and 
the hand-lever, so that the driver’s feet are not required, in ordi- 
nary work of the rake, is not found in the Trader patent. The 
office of the hand-lever in the latter is merely to assist the foot- 
lever, and this foot-lever is a compound link-lever, the link L and 
lever G operating asa rule joint, and must be depressed or bent 
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to roll the rake head. Remove the link L, and the foot-lever G 
and band-lever both become inoperative. 

It is manifest that this Trader patent wholly fails to show the 
organism of complainant’s corn planter, designed to lift or depress 
a frame, either by the hand or foot-lever, singly or by both com- 
bined, in the manner, and for the purpose specified by Runstetler. 


NOVELTY—THE KIMBALL PATENT DOES NOT 
ANTICIPATE. 


Mr. Powers testifies (327) that this does not resemble com- 
plainant’s patent as nearly as Trader’s. 

Mr. Richards testifies (R., 203) as follows: “In the Kimball 
horse-rake patent the foot-levers are simply crank projections 
from the tilting rake-head which carries the teeth which it elevates, 
and [ cannot see or conceive of any manner in whichthe corn-planter 
lever could be attached or fulcrumed to the forward frame which 
it elevates.” 

Then he concludes that none of the rake patents, including 
the Kimball, show such an operation as is required to operate the 
runner frame of the corn planter. 

An examination of the Kimball patent will confirm Mr. Rich- 
ards’ testimony. The rake bead is journaled or hinged to the 
thills, and the foot-levers, so-called, are simply two right-angled 
crank projections attached to the rake head like the spokes of a 
wheel, one of which is employed to roll the head forward, the 
other to roll it backward. 

The hand-lever J is mounted on the axle, and is connected by 
the link K to one of the arms or foot of cranks I, so that the lever 
may be used to oscillate the rake head. 

It will be readily observed, first, that the feet of the operator 
are required to be kept in position on the crank arms J, to hold 
the teeth down to their work; and, second, that the levers are not 
shown as adapted to elevate the runner frame of a corn planter. 

Defendant's expert has not attempted to show how those 
levers could be operated upon a corn planter. And as no one has 
ever attempted, so far as the corn planter art shows, to use such 
a lever arrangement, we must leave it to the vivid imagination of 
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counsel to invent a way in which the Kimball device could be 

practically used like complainant’s. In the eyes of the law, it is 

not such an organized machine as will anticipate the complain- 

ant’s claims. 

THE SCHOFIELD & WISE PATENT DOES NOT ANTICI- 
PATE. 


Defendant’s expert, Powers, does not pretend to say that this 
device shows substantially such a mechanism as that of complain- 
ant’s patent. He simply says that the treadle and band-lever 
have “substantially the raising and depressing functions of com- 
plainants’ device.” (327.) 

Complainants do not claim to be the first to employ hand and 
foot-levers which have a raising and depressing function. 

Mr. Richards testifies with reference to this patent (204), as 
follows: “In the Schofield & Wise patents, the levers for. raising 
and lowering the rake teeth are also nothing more than crank 
arms projecting from the tilling rake-head which carries the 
teeth. They are not in any sense levers hinged to one frame, and 
adapted to act on another frame. 

The function of elevating the runner frame by levers hinged 
to the main frame, is an essential requisite of complainants’ claims. 
As these are not found in the Schofield & Wise patent, it is mani- 
fest that it is not legally an anticipation, as the levers are con- 
structed and arranged in a different manner to roll or tilt and 
oscillate the rake-head instead of elevating or depressing the sep- 
arate frame, as in the Runstetler patent. 


‘9 


THE LANE PATENT DOES NOT ANTICIPATE. 


Defendant’s expert contents himself with stating in general 
terms that this device shows a “ foot-treadle device, and hand- 
lever adapted to raise or depress a plow in its work, and in char- 
acter and function no way dissimilar in principle to that of com- 
plainant. Mechanically, the device is different, but the object is 
the same.” (327.) 

Mr. Richards testifies (204), in substance, that the Lane patent 
shows a different organization from acorn planter. It does not 
contain any forward or rear frame, essential in a corn-planter de- 
vice. It does not show any means for raising the forward frame. 
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“Neither does it show a foot-treadle and hand-lever adapted to 
be used in conjunction, or independently, for the purpose of ele- 
rating or depressing any part of the device.”’ | 

[In answer to question 4, on the same page, he analyzes the 
necessary elements required to throw the plow out of the ground, 
and shows them to be essentially different, that the depth of the 
running of the plow is not regulated through the medium of the 
levers, as the depth of the runners in a corn planter is regulated 
by the hand-lock lever devices. 

In this device it is manifest that the hand-lever is one end of 
the foot-lever; that two connections are required to the plow—a 
forward and a rear one—so that one part of the lever must act to 
bear down over the pivoted beam, while the other lever connec- 
tions are lifted up to raise the plow out of the ground, and that 
toot and hand-lever are to be used conjointly. 

The construction, arrangements, organism and method of 
operation of the Lane sulky plow are so palpably different from 
the devices shown in the Runstetler patent, that we will dismiss 
further consideration of it. 


NOVELTY—CORN PLANTERS. 
And herein of: 


EXHIBITS: ‘“‘WRIGHT’S PLANTER,” “BUCKEYE PLANT- 
ER,” AND “EVANS CORN DRILL AND PLANTER.” 


The defendants insist that the following planters, which are 
illustrated by full-sized machines, anticipate the claims of com- 
plainants’ patent. ! 

We will consider them with reference to the first claim of the 
patent, which if not anticipated, will carry with it the novelty of 
the second and third claims, which add other features to the com- 
bination specified in the first claim. 

We have already shown that the “ Exhibit Wright Planter,” 
“Exhibit Buckeye Planter,’ and the “ Exhibit Evans’ Corn 
Drill and Planter,” are not shown to have been constructed or 
used prior to the date of complainants’ invention; and we think 
we might safely rely upon this defense, but we have no objection 
to your Honors considering these machines, for an examination of 
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their existing defects will show that there are manifest reasons 
why they were laid aside, or have gone out of date, as they all 
have. And this examination we think, will conclusively estab- 
lish the fact, that these machines in and of themselves, do not 
accomplish satisfactorily to the public the results required by 
corn-planter manufacturers, dealers and users at the present time. 
That as compared with the patent of complainant, they are sub- 
stantially different in principle, different in construction, and not 
satisfactory as regards the character of results produced. We, in 
fact, think, if your Honors please, that they prove invention of 
great merit in the complainant's device. 

They show that it was difficult to work out the necessary 
character, combination and operation of devices to perform satis- 
factorily what the complainant has done. And that the attempts 
made by the construction of these planter devices, even if all are 
conceded to be of an earlier date than complainant’s invention, 
show that it was not easy or obvious to attain the results accom- 
plished by Mr. Runstetler, and they fall short of what is requisite 
to the practical operation of corn planters. 

Under this head we make the following point, with reference 
to each one of the machines, under the assumption that they were 
constructed prior to the date of complainant’s invention. 

They do not show the same organized mechanism, operating in 
substantially the same manner, and producing the results accomplished 
by the combination specified in complainant's first claim. This claim 
we will again quote: 

“Tn acorn planter having the rear main frame mounted on 
supporting wheels, and the front runner frame hinged or pivoted 
to the main frame, the combination of a foot-treadle and a hand- 
lever adapted to be used in conjunction or independently for the 
purpose of.elevating or depressing the runners, substantially as 
herein set forth.” 3 

And we will compare each of these machines separately with 
this claim; 

CHARACTER OF DEFENDANT'S EXPERT TESTIMONY. 


The testimony of Mr. Powers, in regard to the novelty of 
complainant's patent, when read in connection with the various 
exhibits spoken of, is, to say the least, peculiar. 
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The impression which we get from reading his answers and 
conclusions is, that he finds that all the corn planters and patents 
alluded to are substantially like the devices specified in complain- 
ant’s claims. That the differences are incidental and trivial, and 
it follows logically, if that is true, that these various devices are 
like each other. That there is substantially no difference between 
any of the planters above alluded to. 

[t must be remembered that complainant’s invention bas been 
adopted by the defendants, by Beedle & Kelly; by the Deere & 
Mansur Company, and many other manufacturers, and that it has 
superseded the older forms of corn planters. 

We think the defendants in this case are fairly subject to the 
criticism of Mr.’ Justice Grier, in Sickles vs. Gloucester Manufac- 
turing Company (1 Fish , 226). It is as follows: 

“That this invention of Sickles is one of very great value, is 
also clearly established. But it bas met the usual fate of such in- 
ventions. Undervalued, and even persecuted at first by ignorance 
and prejudice, when at length it has compelled an acknowledg- 
ment of its,merits, every contemporary failure to do the same 
thing is raked from oblivion, antedated, and its merits magni- 
fied, by the fruitful imaginations of willing or malevolent wit- 
nesses.” 

We do not think your Honors can, after examining the ex- 
hibits, respect the opinions of Mr. Powers, when these devices 
have been separately considered and compared with the patent. 


THE KELLY MACHINE AND PATENT. 


It is conceded that this machine is substantially like the 
Kelly patent, except that it has the holding down notch upon the 
rear side of the adjusting latch, instead of upon the front side. 

This device was before his Honor, Judge Withey, on the mo- 
tion for preliminary injunction, and was properly held not to an- 
ticipate complainant's claims. 

Mr. Richards, in answer to cross-questions (54-59, p. 136), has 
briefly stated the practical differences between this corn planter 
and that of complainant’s, which are: first, the Kelly device does 
not show an elevating and depressing foot-lever, which is an 
essential element of complainant's claim. The foot-lever of the 
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Kelly patent can bé used for elevating only, and to use the hand- 
lever, a detachable latch or hook bar must be employed, which 
bas to be connected in one way for elevating, and disconnected 
and re-connected in a different manner to hold the ranners in the 
ground, but the hand-lever can not be used alone for elevating 
the runners, it must work in conjunction with the foot-lever which 
the operator must first bring into the proper relation to be en- 
gaged by the latch with the hand-lever, before the latter can be 
used to assist in raising the front runner frame. This necessary 
change of the connection in the act of raising the frame makes 
the device a very imperfect one, and the opinion of the court in 
passing upon the question of anticipation at the hearing for pre- 
liminary injunction, is manifestly correct according to the testi- 
mony of Mr. Richards, this testimony is confirmed by Mr. Kelly, 
the inventor himself, who has testified in substance (p. 270), that 
in 1879 they had to change the planter. and put on the automatic 
hook, for the reason, as he states, “In hard ground the runner 
part is not sufficiently weighed to plant it deep enough, then we 
lock it in with that latch in connection with the automatic hook 
and lever.” 

Mr. Wickersham testifies that without this latch, the notch on 
the book which held the planter in the rround would “fly out in 
rough ground or crossing a dead furrow.”” (R., 198.) 

Mr. Bates testifies that he had a corn planter like the Beedle 
& Kelly machine, but it did not operate satisfactorily, because he 
could not force the runners into the ground, so he resorted to the 
expediency of putting a boy upon each seed box. He testifies as 
to that machine, he did not know what persons who did not have 
such a surplus of boys did do in order to make the machine work, 


unless it was to weight it with stones. (R., 195.) 


KELLY MACHINE ABANDONED. 

But even with this additional lock piece, the Kelly machine 
was not satisfactory to the public, because of the necessity of 
changing the position of the latch, in order that the hand-lever 
might be used to assist in raising the runner frame, and from the 
lack of simplicity and availability of the foot-lever. “Mr. Kelly 
has testified that they have changed the machine to correspond 
with the exhibit model of Beedle and Kelly’s 1884 planter. 
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It will be seen at a glance that this is a substantial copy of 
the Farmer's Friend corn plavter. This imitation of the Farmer's 
Friend is so close that Mr. Bates, who bad one of the first Cham- 
pion planters, saw this Improved Champion, as it was called, 
operated in the field by one of his boys, who was at work for his 
neighbor, and he followed the machine once around the field, and 
supposed it was the Farmer’s Friend, until he was told differ- 
ently. (R., 197.) 

The testimony of witnesses Wickersham and Bates, taken in 
connection with the abandonment of this device by Beedle & 
Kelly, shows conclusively that practically these two machines are 
not considered the same as complainant's, by either the manufac- 
turers themselves, the dealers or the users. 

Mr. Wickersham testifies farther (p. 199), that complainant’s 
machine would be worth at least $5.00 more than the Beedle & 
Kelly. Mr. Atkinson (p. 150, Ans. 23), testifies that the salability 
of thut machine had been so badly injured, that the manufacturers 
were obliged to remodel. Mr. Runstetler (p. 173) testifies that be 
thinks a party could not pay expenses in selling the Champion 
planter. The practical difference, therefore, between this device 
and complainant's, is a substantial one. 

In the case of Smith vs. Goodyear Dental Company (93 U. 5., 
495), the Supreme Court say: 

“The utility of a change as ascertained by its consequences, 
is the real practical test of the sufficiency of an invention, and 
since the one can not exist without the other, the existence of the 
one may be presumed on proof of the existence of the other. 
Where the utility is proved to exist in any degree, a sufficiency of 
invention to support the patent must be presumed. We do not 
say the single fact that a device has gone into general use, and has 
displaced other devices which had previously been employed for 
analogous uses, establishes in all cases that the later device in- 
volves a patentable invention. It may, however, always be con- 
sidered, and when the other facts in the case leave the question in 
doubt, it is sufficient to turn tbe scale.” 

Recognizing this principle, Judge Blodgett, in the case of 
Brown Manufacturing Company vs. Deere (21 Fed. Rep., 712), 
states the rule thus: “The fact that not only the defendant in 
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this case, but other large manufacturers of cultivators, have at 
once adopted substantially the same auxiliary lifting devices, 
shown in the complainant's patent, is evidence of the absolute 
acceptance of this as a practical solution of many of the difficul- 
ties which had been encountered in the attempt to use the older 
device, and is such a change and improvement as required more 
than mere mechanical skill, and brings this device fairly within 
the domain of the patent law.” 

The single fact that the Beedle & Kelly machine does not 
have the elevating and depressing foot-lever specified in the 
claims of complainant's patent, would be of itself a sufficient an- 
swer to its alleged anticipation, but the whole device considered 
practically, is now made obsolete by the superior merit of the 
Runstetler invention. 


WRIGHT PLANTER OF 1876. 


We do not think counsel for defendants will insist that this 
is an anticipation of the Runstetler patent, notwithstanding the 
fact that their expert considered it the same, as the second Wright 
machine. Manifestly in the former planter the band-lever does 
not force the rnnners into the ground in any manner whatsoever. 
It therefore can not anticipate a claim where such a function is 


a necessary element. : 


THE WRIGHT PLANTER. 


We have already shown that this device did not exist prior 
to the date of complainant’s invention, and is therefore pot an 
anticipation of the invention specified in the patent in issue. 

The testimony shows that the links were put vpon this 
second machine in lieu of the chains used in the former machine 
to connect the hand-lever to the runner frame for a make-shift, to 
prevent a total failure of the Wright planter. 

Mr. Richards, on page 206, states the deficiencies of the de- 
vice as follows (Ans. 7): 

“The hand lever in the Wright machine, on account of the stop 
on the forward end of the rack segment, can not pass any further 
forward than is shown in the machine as it now stands, and in 
that position the hand lever would not permit the runners to enter 
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the ground deep enough for a practical planter, in dry ground, 
dry seasons, and at such times and places as it is necessary to 
plant deeper; and when the hand lever is thrown backwards, it 
will not go back far enough to raise the runners high enough above 
the ground for operation in the field, for instance in turning, when 
the wheels were in a low place, or even in a slight depression, the 
runners would scrape sideways in the ground, and interfere with 
the operation. The Wright machine can only be adjusted to plant 
at a depth a little bver two inches, as the wheel will sink into the 
ground somewhat, and even as it now stands on the bard floor, 
and adjusted on the blocks, it can not be said to plant three inches 
in depth. A corn planter should have capacity to plant from three 
to five inches in depth, and some persons, in dry seasons and in 
dry soil, want to plant deeper than five inches.” 

The complainants have examined several other witnesses in 
regard to the practicability of this device. Mr. Wickersham (p. 
198, ans. 12-37) testifies that such machines would not sell for 
$10.00 in his territory. Mr. Atkinson (p. 150, ans, 24) testifies 
that it is a decidedly inferior machine, and its salability corre- 
spondingly restricted. He says that it would hardly sell in his 
country. “There wouldn't be a large market for it, if any.” 

Mr. Runstetler (p. 173, ans. 12) thinks the Wright planter 
would not be salable. 

By the testimony of Mr. Norris, it will appear (R. 154) that 
there were only one thousand of those planters ever made. It 
took them about five years to sell them. See also testimony of 
Ritty (p. 156, ans. 10-13), and that the change from the chain to 
the |’ .k for the hand lever connection was made in 1880, in order 
that the machines carried over from year to year might be dis- 
posed of. 

An examination of the machine itself will, we think, readily 
convince yonr Honors that it is a trappy inferior device. We do 
not wonder that it took the combined efforts of Wright and Dodds 
so long to dispose of these trappy affairs. 

Practically and mechanically, the Wright planter is materially 
unlike the invention of Runstetler, which has proved a marked 
success, in contra-distinction of the failure of the Wright planter. 
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THE BUCKEYE OR TRADER PLANTER. 


An examination of this device will show that it bas no elevat- 
ing and depressing foot lever, which is an essential feature of each 
one of complainant’s claims. 

We have already shown that this device is of later date than 
complainant’s invention. Its career was one of hardship, failure, 
and then abandonment. The organization and construction of 
the machine is widely different from that of complainant’s or de- 
fendant’s corn planter. 

Mr. Wickersham, who used the corn planters manufactured by 
these parties, exactly like the exhibit, with tbe exception of the 
hand lever devices, examined the exhibit in question, and stated 
(R. 199, ans. 15): “It would not sell at all, not in our territory. 
It wouldn’t sell fur $10.00.” 

Mr. Williams (R. 158, ans. 8) says of this Buckeye planter : 
“T think it is to complicated and the character of its construction 
is such that it would not be marketable in our market. I dont 
regard their raising and lowering as practical at the present day.” 

Mr. Baker says (p. 175, ans. 9): “© Well, 1 shouldn't regard it 
a planter that would sell with us at prices of first-class goods.” 

Mr. Runstetler (p. 173, ans. 12) regards it as scarcely salable. 

Mr. Atkinson (p. 149, ans. 22) says: “I do not think it would 
be at all salable in the present state of corn planter arts, or corn 
planter trade.” 

These witnesses are all men of practical experience as to the 
wants of the users, and the demand of the trade. 

Considering this planter, therefore, in its practical value, as 
compared with the complainant's corn planter, it is certainly sub- 
stantially unlike the latter. 

Mr. Curtis, in his tourth edition on Law of Patents (p. 431, 
sec. 331), in speaking of the patent law, says: 

“Tts leading purpose was to encourage useful invention ; 
practical utility was its object, and it would be strange if with 
such object in view, it should consider two things as substantially 
the same, which practically, and in reference to their respective 
utility are substantially different.” 

This principle we understand to be observed by the Supreme 
and Circuit Courts in adjudicating upon the novelty of invention. 
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If the complainant’s patent practically advances the art, and 
makes a substantially better machine, it ought to be sustained. 

The nice distinctions of mechanical equivalents are considered 
in a practical manner, and practically two things are never held 
to be the same when one is materially and substantially better 
than the other. 

The testimony shows this Buckeye planter to have been 
abandoned. That this peculiar hand lever was ingrafted upon a 
machine which was partially a failure, to try and help it out, but 
it certainly did not impress the manufacturers as being of much, 
if any, value, or they would not have ceased its manufacture. 
While the complainant's invention has been constantly growing in 


favor aud salability. 
THE EVANS CORN DRILL AND PLANTER. 


This drill, as we have already shown, was never used but 
once, and then laid aside, and a different planter adopted by Mr. 
Evans, the manufacturer. 

Defendants do not attempt to show its practical value. Mr. 
Richards testifies in regard to its practicability (p. 208, Ans. 10), 
as follows: “I have very carefully examined the planter referred 
tu in the question, and while I consider that a person might plant 
corn with it, in as far as the system of levers is considered, in 
raising and lowering the forward frame, it would require a good 
deal of skill to operate it, and if placed in the hands of persons 
such as ordinarily operate corn planters, would be, in my opinion, 
a failure, practically, and that even a skillful operator would have 
a great deal of difficulty in operating it, principally on account of 
the changes that bave to be made in the connection between the 
levers to adapt them to raise and lower the runner frame. I think 
the wants of the trade at this day would not be met by that ma- 
chine, and for that reason that it would not be salable.” 

He is corroborated by witness Baker (p. 175, Ans. 13), tuns- 
tetler (p. 173, Ans. 12), Wickersham (p. 199, Ans. 17), and Mr. 
Williams (p. 158, Ans. 6 and 7), who regard it in an unfavorable 
light. Surely if this device were practically the same as com- 
plainant’s invention, it would not have been abandoned by Mr. 
Evans and thrust aside as useless, and a different corn planter 
adopted by him for manufacture and sule. 
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It is a pertinent question why this Evans machine was not 
manufactured and sold, if it in fact accomplished the beneficial 
results which the party at once acknowledged to be found in com- 
plainant’s invention. 


The position of defendants is clearly that “wisdom which 
comes after the event,” and which can not be allowed to destroy 
the claims of the original and bona fide inventor. (See Waterbury 
Brass Company vs. Miller, 5 Fish., pp. 62-3 ) 

We submit that the evidence in regard to these corn planters 
bringe them all fairly within the criticism of the Supreme Court, 
in the case of Loom Company vs. Higgins, 105 U.5., 591. 

The same doctrine was stated by the late Mr. Justice Swayne 
in the case of Wood vs. Cleveland Rolling Mill Company. (4 
Fish., 559.) 

“In the fossils of geology, belonging to certain classes of 
animals, regular gradations from a low form of organism to a 
much higher one are found to exist. The contrast between the 
highest and the lowest is very striking. The same thing takes 
place in the progress of inventions. Models and machines in the 
same series, upon inspection, not unfrequently exhibit curious 
points of analogy to such fossils. Sometimes one will be found to 
reach almost the highest point afterward attained, but to fall 
short of it. 

“The difference is that between success and failure. 

“When a great success is achieved in the field of mechanical 
invention, and the higher organism is protected by a patent, it is 
almost as certain that invasions will follow as that there exists 
the relation of cause and effect. Such is the yoice of universal 
experience. , 


‘When the infringer is called to account, one of two defenses 
is usually set up, and frequently both. First, that the invention 
in one of the lower grades is substantially the same with that of 
the patentee. The confidence of the attacking witnesses is often 
in proportion to the distance in time, that one is removed from 
the other. 


“Their imagination is wrought upon by the influences to 
which their minds are subjected, and beguiles their memory. 
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“When the defense is made, it is the duty of Courts and Juries 
to give iteffect. But such testimony should be weighed with care, 
and the defense allowed to prevail only where the evidence is 
such as to leave no room for a reasonable doubt upon the subject.” 

All the above enumerated machines belong to the lower 
grades of corn planters. 

The world has practically said they are vastly inferior to the 
complainant's invention, and the defendants themselves, by adopt- 
ing the complainant's form and arrangement of levers, instead of 
those antiquated and abandoned devices, corroborate our position, 
and are estupped from denying its superior utility. 


THE RE-ISSUE INVOLVES INVENTION. 


We do not understand exactly what legal defenses are intend- 
ed by the 17th and 18th paragraphs of the answer, but we will 
give them a liberal construction, and assume that it is intended to 
argue, that. in view of the state of the art, as exbibited in the 
proofs, the re-issue does not involve invention, within the mean- 
ing of: the patent law. 

This defense may be urged where the changes in a patented 
device over what preceded it are merely trivial. 

The utility of the Runstetler invention over all other corn 
planters introduced by the defendant, and the manifest difference 
between its mechanical features, and those of any of the alleged 
older devices, effectually dispose of this defense. 


COMBINING OF THE HAND, LOCK-LEVER WITH THE 
FOOT-LEVER, AS ARRANGED IN THE RE-ISSUE, IS IN- 
VENTION, IF IT PRODUCES NEW AND USEFUL 
RESULTS. 


The defendant is understood as insisting that the use of the 
Trader-lever devices on complainant's corn planter would not be 
invention, but the substitution of one old known deVice for 
another. 

It must be remembered that this Trader lever was used for 
years on a horse hay-rake by Trader and Collier, and that in try- 
ing to get a hand-lever in combination with a foot-lever, they 
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produced the “Buckeye Planter,” the manufacture of which was 
abandoned as soon as they could dispose of the first lot, which 
took several years. 

We have seen that Kelly, Wmght and Evans each made 
attempts to improve their planters upon principals of their own, 
and independent of Runstetler’s efforts, bat these all stopped short 
of the success Runstetler attained. In view of these facts, the 
decision of the Supreme Court, in the case of Loom Co. vs. Hig- 
gins, seems pertinent and decisive in favor of the validity of the 
complainant's patent. 


The court Suy: 


It is further argued, however, that, supposing the devices to 
be sufficiently described, they do not show any invention, and that 
the combination set forth in the fifth claim ts a mere aggregation 
of old devices already well known, and therefore it is not 
patentable. 

“This argument would be sound if the combination claimed 
by Webster was an obvious one for attaining the advantages pro- 
posed, one which would occur to any mechanic skilled in the art. 
sut it is plain from the evidence, and from the very fact that it 
was not sooner adopted and used, that it did not for years occur 
in this light to even the most skillful persons. It may have been 
under their very eyes; they may have almost been said to have 
stumbled over it; bnt they certainly failed to see it, to estimate its 
yalue, and to bring it into notice. Who was the first to see it, to 
understand its value, to give it shape and form, to bring it into 
notice and urge its adoption. is a question to which We shall short- 
ly give our attention. At thi&S point we are constrained to say 
that we cannot yield our assent to the argument that the combi- 
nation of the different parts or elements for attaining the object 
in view was so obvious as to merit no title to invention. Now 
that it bas succeeded, it may seem very plain to anyone that he 
could have done as well. This is often the case with inventions 
of the Zreatest merit. It may be laid down, as a general rule, 
though perbaps not an invariable one, that if a new combination 
and arrangement of known elements produce a new and beneficial 
result never attained before, it is evidence of invention.”’ 
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If the combined use of the foot and hand-lever to accomplish 
the new and useful results shown in the Runstetler patent were 
so obvious, why were they not sooner adopted? 

[t is plain, from the fact that it was not sooner adopted and 
used, that it was invention. It was under Trader’s and Collier's 
very eyes. They almost may be said to have stumbled over it, 
but they failed to estimate its value. Runstetler was-the first to 
see it and urge its adoption; the same is true of Kelly; not until 
after Runstetler had his invention on sale for years did Kelly ap- 
preciate its value. 

“In the case of La Baw vs. Hawkins, 1 B. and A., 436, Judge 
Nixon said: ‘It is hardly necessary to refer to authority to show 
that where an original inventor has perfected his improvement, 
whereby he puts the public into the possession of his invention, 
and has obtained his patent, its validity is not to be assailed nor 
its value destroyed, as was so well said in Hitchcock vs. Tremaine 
(9 Blatch., 550), by allowing infringers and rival inventors to set 
up crude and unsuccessful experiments as anticipating it, in 
describing which dim recollections are stimulated, and the con- 
sciences of witnesses strained in their attempts to clothe with 
living flesh what had always remained an inert and useless 
skeleton. Such cases as Ranson vs. Mayor (1 Fish., 252), Cahoon 
vs. Ring (1 Fish., 397), Goodyear vs. Day (2 Wall, Jr., 283), and 
White vs. Allen (2 Fish., 453), exhibit the well-settled law 
on this subject.” 

CONCLUSION. 


Viewed from the standpoint of utility, we believe the Run- 
stetler invention to be the most important improvement in this 
field of invention, in which over 1,200 patents had been issued 
before his, and that it has advanced the art of corn planting 
more than anything which proceeded it. 

All the older devices are open to the defendant to use, but 
the improvements in question belong to the complainant, and we 
respectfully submit that the decree of the Court below should be 
reversed. EK. E. Woop, 

KpwarRD Boyp, 
Of Counsel for Complainant. 
CincINNATI, WVov. 5, 1888. 
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This is an appeal by the complainant from the decis- 
ion of the Cireuit Court for the Western District of Mich- 
igan. 

The suit was brought on re-issued letters patent, No. 
10,155, for improvement in corn planters, granted the ap- 
pellant, as assignee of M. RKunstetler, July 11, 1882 (p. 
389). 

The Cireuit Court held the re-issue invalid, as not for 
the same invention as the original. Ree., p. 108. From 
this finding, the district judge dissented. Ree., p. 110. 

The defenses relied upon were: 

lst. Want of invention. 

2d. Want of novelty. 

3d. Invalidity of re-issue because it is not for the 
same invention as the original, and for laches. 

In order to intelligently judge of the validity of the 
re-issue, it is necessary to know and understand the state 
of the art prior to the alleged invention. We therefore 
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alleged invention or discovery, and the state of the art 
prior thereto. And, for the convenience of the court, will 
add, at the end of the brief, an abstract of such testimony, 
with reference to the pages ot the record, iis bears upon 
the issues made. 

The subject-matter of the claims sued on is the com- 
bination in a corn planter, of a hand and foot lever to be 
used, in conjunction, or independently, for the purpose of 
elevating and depressing the runners. 

The claims of the re-issue sued on are as follows: 

I. In a corn planter having the rear main frame 
mounted on supporting wheels and the frout ranner frame 
hinged or pivoted to the main frame, the combination of 
a foot treadle and a hand lever adapted to be used in con- 
junction or independently tor the purpose of elevating or 
depressing the runners, substantially as herein set forth. 

II. In a corn planter having the rear main frame 
mounted on supporting wheels and the front ranner frame 
hinged or pivoted to the main frame, a foot treadle for ele- 
vating or depressing the runner frame, in combination 
with a hand lock lever, the toot treadle and hand lever 
adapted to be used in conjunction for forcing and locking 
the runners into the ground or lifting and locking them 
out of the ground, substantially as herein set forth. 

IIIf. In a corn planter having the rear main frame 
mounted on supporting wheels and the front runner frame 
hinged or pivoted to the main frame, a foot treadle for 
elevating or depressing the runner frame, in combination 
with a hand lever rigidly connected therewith, that either 
hand lever or treadle may be used for forcing the runners 
into the ground or lifting them out of the ground, sub- 
stantially.as herein set forth. 

The first claim differs from the second only in that the 
lock claimed in the second is not made an element of the 
first. The third differs further in that it omits the lock 
and is confined to planters in which the hand and foot 
levers are rigidly attached together. 

Complainant’s expert has, we think, fairly construed 


briefly present, first. the tucts showing the history of the 


these claims to be for the combination of a hand aud foot 
lever which can be used separately or jointly for elevating 
or depressing and locking the runners. Rec., p. 129; also 
p. 134, ques. 44 and 45. Ile udmits that the hand lever 
with the lock was old; that the foot lever is the same as 
the one in the Atkinson patent (p. 357) ; but that the in- 
vention consisted in combining the two in one machine. 
There was nothing new in the general construction of these 
machines. All corn planters then and now consisted of a 
“rear main frame mounted on supporting wheels and a 
front runner frame hinged or pivoted to the main frame.” 
They differed somewhat in the arrangement of the hand 
and foot levers for raising and depressing the runner frame. 
Judge Withey, in his dissenting opinion, Ree., p. 110, says: 
“Tland and foot levers are old and have long been used on 
many kinds oft machines separately and combined.” 

We start, therefore, with this proposition established 
aud admitted, that the only invention shown in the patent 
consists in the combination in one machine of two devices, 
neither of which was itself new, and neither of which 
performed any new function or purpose beyond being put 
on the same machine to be used together. The claims are. 
all substantially for the same combination. The omission 
in two of the lock, and in another of the use of the foot 
lever for depressing, do not alter the substance of the lInven- 
tion claimed. 

The history of this alleged discovery or invention is 
suggestive. The patentee, Runstetler, was, prior to his en- 
gagement with the complainant, in the employ of the Deere 
& Mansur Company, and while there he claimed to have 
invented the foot lever shown in his patent. Ree., p. 172. 
This lever was patented to Mr. Atkinson, and the applica- 
tion of Mr. Ranstetler was put into interference with At- 
kinson’s patent. The Patent Office, after a very full trial, 
held that Atkinson, and not Runstetler, was the inventor. 
As a result of this controversy, Runstetler left the Deere & 
Mansur Company, and entered the employ of the com- 
plainant, who immediately began manufacturing this lever, 
and undertook to prosecute Runstetler’s claim. 


PRU aa EEE ke FAG BE 


Sh Me 


4 


Now, it had already occurred to Runstetler, as well as 
many others, that a hand lever to assist the foot lever would 
be desirable in this class of machines. It was not new to 
use hand levers on corn planters in connection with 
foot levers for elevating and depressing the runners. Such 
acombination of foot and hand levers is shown in the 
Kelley patent of 1875. Rec., p. 349. This Kelly planter 
differs from complainant’s only in that the foot lever is not 
provided with a foot piece for depressing the rnnuers; the 
hand lever may be used to elevate or depress the runners, 
and lock them in any desired position. 

The Wright planter of 1876 also had foot and hand 
levers for the same purpose. These levers were attached 
to the runner frame by chains instead of a solid link. In the 
Wright planter made by John Dodds in 1877, a solid link 
was substituted for the chain on the hand lever. The 
hand lever in these Wright planters -is almost identical 
with the hand lever in complainants’ patent. One, we 
think, could be substituted for the other in the complain- 
ant’s machine without material change. ‘They were made 
and sold in considerable numbers at Dayton, where com- 
plainant’s shops are located. ‘T'wo corn planter manufac- 
turers in the same town are sure to know the construetion 
of the machines made by one another, and we may say, 
without hesitation, that Runstetler saw the Wright plant- 
ers, and was familiar with the Kelly or Champion. Atkin- 
son says (p. 147), that Runstetler had tried to make a hand 
lever to work with his foot lever before he left the Deere & 

Mansur Company, but he never succeeded. After seeing 
the Wright planter he had no difficulty, for he simply took 
the Wright hand lever and put it on complainants’ ma- 
chine. This complainants call a discovery, a new inven- 
tion, and they proceed to apply for a patent. There may 
have been something new in Runstetler’s planter rising to 
the dignity of invention. He may have employed new de- 
vices in attaching the levers to the machine by his slot, or 

in attaching them together by the shaft “ d,”’ described in 

the patent and made an element of the claim in the original, 

But it can hardly be maintained that it was invention to 


bring together two old devices in one machine, in which 
they perform no new funetions or operate in no new man- 
ner, and from which, if either were taken, the other would 
operate precisely as it had before. Such an arrangement 
does not constitute a combination uuder the patent law. 
[t is only aggregation. 

But it was a habit of these complainants to adopt the 
best features of their rival’s niachines, and, if possible, se- 
cure a patent for combining them. They adopted Atkin- 
son’s foot lever, and were sued for infringement. They 
then took Wright’s hand lever, and secured a patent for 
combining it with the Atkinsou foot lever. This was only 
one instance of their peculiar methods, as illustrated by 
their own words. On the 24th of November, 1879, the 
complainants wrote to one of their ugents or customers as 
follows (Itee., ). 168): 

“Nov. 24, 1879. 
“J. A. Ouren, Danville, Ill. 

“ Dear Sir:—We have yours of the 22dinst. Will you 
handle our drill, if satisfactory arrangements can be made on 
both the drill and planter? The drill we can furnish as low 
as any first-class machine, but no lower; but we will make 
alow price ou the planter, if you will handle them both. 
Let us know about this, and how many you will order of 
ach kind, to guide us in making a discount. Mr. Runs- 
tetler, who is the originator and patentee of the Deere 
planter [this the Patent Office and the court held was 
not true], is now with us. We have taken the best 
features of that machine and the best of the Cham- 
pion, and added a few improvements of our own, which 
puts us at the head of the planter trade. We have 
a foot treadle for managing the runners, and a hand 
lever with which we can lock them in any position, 
and throw the whole weight of the driver and the runner 
frame on the runners. Either this lever or the treadle can 
be used, which is of the greatest advantage in working up 
the trade. Yours truly, 

“Farmer's Frrenp Mra. Co. 
‘* (STENOGRAPHER. ” 
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The Champion machine is the Kelly planter, and was 
better known than the Wright planter, and was especially 
distinguished for its successtul hand Jock lever combined 
With a foot lever, and was probably the tirst planter ever 
made with hand and foot levers combined, and which com- 
plainants’ witness, Lufevre, says, p. 139, was the same as 
complainants’ machine. Runstetler took, by complainants’ 
own acknowledgment or boast, the foot lever of the Deere 
planter (Atkinson’s lever) and the hand lever of ,the 
Champion (Kelly planter), and “added a te i improrements 
of his own,” Is this invention 

They proceeded to take outa patent tor these “* few im- 
provements of their own,” and nearly two years later enlarge 
it by reissue to cover even the machines they had copied. 
But let us see what these “few improvements of their 
own” were. Bearing in mind that it was not new to com- 
bine in a corn planter of this construction a foot lever 
with a hand lock lever, what did Runstetler do? He be- 
gan with the Deere (Atkinson) foot lever, admitted to be 
identically the same as on complainants’ machine and in 
complainants’ patent. Ile next took the Wright or the 
Champion hand lever, shown to be old, one of them manu- 
factured in the same town of Dayton, and the other in a 
town a few miles distant (Troy, Ohio), and put them on 
one machine. Thiscombining a hand and foot lever might 
be done and had been done in a variety of ways. Run- 
stetler constructed a shaft, marked “ad” in his patent, 
and journaled at the point where foot and hand levers are 
usually journaled—precisely where the shaft in the Wright 
planter 1s journaled, and where the foot lever in the Deere 
planter is journaled. To this shaft he attached rigidly 
these two old ievers. Perhaps there is something novel in 
this shaft. [He claimed there was in his original patent, 
and it was only in combination with this shaft that he 
claimed the levers. Admitting his claim to it, he has 
abandoned it in the reissue. It was not infringed. He 
now claims broadly to have invented the combination 
of a hand lever with a foot lever in a corn planter. A 
broad claim for any hand and foot lever united in one 


machine, to do exactly the same thing in exactly the 
same manner that they did it before in separate ma- 
chines, and almost precisely as they did it before in one 
machine. The court, we think, would. hardly find this 
to be invention, even if lve had been the first to combine 
a hand and foot lever in the same machine. He was not 
even that. Thev were combined a little differently in the 
Wright, in the Buckeye,and in the Champion. They were 
combined in almost precisely the same way by Evans. What 
discovery has Runstetier made that entitles him to a broad 
monopoly? “It is a leading principle of patent law that 
there must be something more than a change of form, or 
the juxtaposition of the parts, or the external relations of 
things, or of the order or arrangement in which things are 
used, to constitute invention.” “™ The change or the new 
combination or relations must introduce or embody some 
new mode of operation or accomplish some effect not be- 
fore produced.” Curtis, sec. 50, and authorities cited. 
Both of these levers, whose combination in one machine 
constitutes the only claim to invention, were old—had been 
used for precisely the same purpose in precisely the same 
way, and were familiar to the patentee. If either were 
taken off complainant’s machine, the other would operate 
precisely as it operates now. No new mode of operation, 
no vew effect is produced by bringing them together. 
Kach will elevate or depress the runners alone. They do 
no more when together, and they do it in no other manner. 
The fact that the lock is attached to the hand lever is not 
material. It might be, and frequently was, attached to the 
foot lever. Where the two levers were used, it was usually 
attached to the hand lever as more convenient, as in the 
Wright, Kelly, Evans, and Backeye planters. It may be 
thut in some cases one foot lever is not sufficient, or two 
would be more convenient; to add another foot lever 
would not be invention; to add an old hand lever is not 
invention any more than the use of two saw guards instead 
of one was invention in Dunbar v. Myers, 94 U. 8S. 197. 
The additional guard was very different from the first; 
was differently located, and was very valuable, but it was 
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not invention to add it to the old. In facet, the union of 
these two levers in one machine does not constitute a com- 
bination in the sense of the patent laws. It is mere aggre- 
gation; it is merely bringing together elements which 
work together, but do not co-operate, té6 produce any new 
result or in any new manner. They still remain independ- 
ent. They are to use Mr. Justice Matthews’ simile, “ ten- 
ants in common, not joint tenants, of the domain of inven- 
tion,” or of the machine. Pickering v. McCullough, 104 U. 
S. 310. The court is too familiar with the Jaw on this sub- 
ject to make it necessary for us to discuss it. 

“Tn a patentable combination of old elements, all the 
constituents must so enter into it as that each qualifies 
every other; to draw an illustration from another branch 
of the law, they must be joint tenants of the domain of in- 
vention, seized each of every part, per my ef per tout, and 
not mere tenants in common, with separate interests and 
estates. It must form either a new machine of a distinct 
character and function, or produce a result due to the joint 
and co-operating action of all the elements, and which is 
not the mere adding together of separate contributions. 
Reckendorfer v. Faber, 92 U.S. 357; Glue Co. v. Upton, 97 
U.8.3; King v. Gallem, 109 U.S. 99. 

This court has frequently held that a machine may 
be vastly better than any other machine, because in it are 
brought together many valuable elements never brought 
together before, and yet these clements, while they operate 
together in the same machine, do not so co-act, each af- 
fecting and quaiifying the other, as to produce a patent- 
able combination. Halles v. Van Wormer, 20 Wall. 253. 
This is precisely what complainants did. Their planter is 
doubtiess better than a planter having only a foot lever, 
but in making a planter with both, complainants have 
made no new discovery. They have added nothing to our 
have invented no new 
combination. There is no such co-action, each part affect- 
ing the other, each to an extent dependent on the other, 
as that they become “joint tenants of the machine.” 
Their estate is susceptible of division by metes anu bounds. 


knowledge of mechanics. They 
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If the hand lever is taken off, the foot lever will operate 
precisely as it did before the hand lever was added, 

It may be claimed that if the foot lever was removed, 
the hand lever would have no connection with the run- 
ner frame because they are both connected by the same 
piece. That piece or part is not a part of the foot lever 
proper, but is a mere joint or connection. If the foot 
lever were entirely removed and a straight bar attached to 
the shaft and the runner frame, the hand lever would 
operate precisely as it does now. Besides that, the hand 
and foot levers in the Evans planter are attached to the 
runner frame in the same way. 

In fact, we think we may go further and maintain 
that the claims of the reissue are invalid or inoperative be- 
eause they do not apply to the machine—they do not de- 
scribe it. The hand lever is not and can not be operated 
independently of the foot lever. When one operates, the 
other must operate with it, and the words “ adapted to be 
used independently or in conjunction” area snare, It is 
a trick of words. They are not independent, as arranged 
in the patent. They can not be operated independently, be- 
eause the operator may use bis hand and not his feet, or 
his feet and not his hand, does not alter the operation of 
the machine, or entitle the complainant by such a trick of 
language, only thought of after the original patent had 
been granted nearly two years, to embrace “ any use” to 


which these old devices might be put. 


Want of Nove lty. 


The absence of novelty in complainant’s patent has 
been partly pointed out under our former head. The ap- 
pellees produced, in addition to the five old machines, a 
number of prior patents for corn planters, hay rakes, and 
plows, in which hand and foot levers were combined for 
purposes either the same or analogous to those in the ap- 
pellant’s patent. We will consider them briefly in turn. 


Kelly Planter. 


Complainant’s application for a patent was sworn to 
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May 10,1880. The first machine is claimed to have been 
made in November, 1879. The Kelly or Champion planter 
is admitted to have been made ever since 1874. It con- 
tains a foot lever which elevates the runners and a hand 
lock lever like complainant’s for elevating and depressing 
and locking the runners, and by placing the feet against 
the hand lever it becomes a foot lever for depressing. It 
differs from complainant’s in that the hand and foot lever 
ean not be used separately for depressing. They can be 
used independently or conjointly for elevating and locking 
out of the ground, and while complainant’s machine has 
some advantages of construction over the Champion, any 
mechanic with the Atkinson foot lever and the Champion 
hand lock lever before him would have no difficulty in con- 
structing complainant’s machine. 


Wright Plant oF 


The McSherry Wright planter was made in 1876; it had 
two foot. levers for elevating the runners. These foot lev- 
ers were attached to the runner frame by chains, which 
would prevent the levers being used to depress the runners. 
It would, however, be but a simple matter to substitute a 
solid link for these chains. Indeed, this was done on the 
hand lever in the Wright planter made the next year, by 
John Dodds, which then was capable of depressing as well 
as elevating the runners. It has, in conjunction with these 
foot levers, a hand lock lever, which, with the link in 
place of the chain connection put on in 1877, is adapted 
either independently or conjointly with the foot levers, to 
raise or depress and lock the runvers. 

The Wright planter of 1877 differs from the 1876 
planter, in that the solid link was substituted for.the chain. 
There is no question as to the date of these machines. 


Buckeye Planter. 


The Buckeye planter is clearly proven to have been 
made as early as 1878, and a considerable number were 
sold for the spring planting in 1879, more than a year ear- 
lier. than complainaut’s original patent. The exhibit was 


1] 


sold to Mr. Vineent in 1878, withont a hand lever. but in 
the winter was returned to the manufacturer to have the 
drill attachment altered, when the hand lever was put on, 
and it was on March 10, 1879, as shown by the bill of lad- 
ing (Ree. }. 25%), shipped back to Mr. Vineent exactly as 
it stands now, and was used by him that spring and every 
season since In planting all his corn. This planter has a 
foot and hand lock lever rigidly attached to one another. 
These levers can be used independently or conjointly to 
raise and lock the runners. ~The hand lever can be used 
ladependently to depress ana lock them. The foot lever 
can not be used alone to depress, but one of the earliest 
of these planters, made betore 1879, was provided with a 
foot piece attached to the hand lever, by which the feet 


could also be used to depress the runners. 


Keans Planter. 

The Evans corn drill and planter represents a machine 
made in 1878, which in the spring of that year was used 
tu plant successfully fifty-six acres of corn. It was never 
used afterward, as it was returned to the shop, and in a 
fire which destroved the building was burned. Twenty-tive 
machines were made in 1878, on one of which the hand 
lever was put. After the fire, part of the hand lever, which 
is iron, was picked out of the debris and put on one of the 
twenty-four planters made at the same time, and in all 
respects identical with the one burned. Thisis the “ Exhibit 
Evans Corn Drill and Planter.” It has a foot lever operating, 
as complainant's experts admits, on the same principle as 
Atkinson’s, or complainant’s foot lever. It has a hand lock 
lever, not rigidly attached as in complainant’s machine, but 
by alatch or hook as in defendant’s. These two levers 
may be used independently or in conjunction to elevate or 
depress the runners, and lock them in any position. It 


not so well or to the same extent as complainant’s, but the 
difference is only one of degree or construction, and the 
patent law dves not consider degrees of efficiency. It is 
adapted to elevate and depress and lock the runners inde- 
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pendently or together exactly as described in the claims. 
This planter alone is a complete anticipation of complain- 
aut’s alleged invention, and nearly two years earlier than 
the alleged invention. 

Among the patents offered by defendants, besides the 
Kelly and Atkinson patents, are a number of hay rake 
patents which show the same combination of hand and 
foot levers. The Trader patent of May 9, 1876 (Rec., p. 
348), is provided with a foot lever hinged or pivoted near 
the middle. By pressing on the front end; the rake teeth 
are kept down or depressed; by pressing on the rear end, 
the teeth are elevated and the hay released. Rigidly 
attached to this foot lever is a hand lever which moves with 
it. It may be used to assist the operation of the foot lever, 
or each may be used alone. It lacks only the lock, but all 
these forms of locks were used on hand and foot levers in 
corn planters and all classes of machinery many years prior 
to complainant’s alleged invention. Complainant’s first 
and third claims do not mention aloek. This Trader lever 
could, without a single material change—by simply chang- 
ing the angle of the hand lever—be put on complainant’s 
machine and be competely operative. 

The Kimball patent of 1864 (Rece., p. 346)—sixteen years 
prior to complainant’s alleged invention—has a foot lever for 
elevating and depressing the rake teeth, combined with a 
hand lever adapted to be used to assist the operation of 
the foot lever, or either may be used independently. The 

‘same may be said of the Scofield & Wise patent of 1869 
(Rece., p. 344), though the levers in this machine are more 
complicated. So also of the Lane patent of 1876 (Ree., p. 
840), for sulky plows, which was cited by the Patent Office 
to Runstetler’s original application. 

To evade the anticipations Runstetler swore in 
his application for a reissue that he was the first to 
combine in a corn planter a foot lever and band lock 
lever for elevating and depressing the runners. Sup- 
nosing he was—which is not true—he has made no in- 
vention. It isa well settled principle of law that “ there 
may be invention in applying a new device to an old ob- 
ject, but in applying an old contrivance to a new use 


there can not.” Curtis, sec. 56; Losh v. Haque, 1 Web- 
ster’s Patent Cases, 207; Zucker v. Spalding, 13 Wall. 453; 
Brown V. Pipi ve {)] U. S. D4: Rob: rts V. Ryer, ] U. S. 157. 

[t is not necessary to enlarge upon the law applicable 
to such a case as the Runstetler combination. It is acen- 
rately characterized by Mr. Justice Bradley, in Atlantic 
Works v. Brady, 107 U. S. 1928: 

“The process of development in manufactures creates 


a constant demand for new appliances, which the skill of 


ordinary head workmen and engineers is generally ade- 
quate to devise, and which, indeed, are the ratural und 
proper outgrowth of such development. Kach step tor- 
ward prepares the way for the next, and each is usually 
tuken by spontaneous triuls and attempts in 2 hundred dif- 


ferent places. To grant to a single party a monopoly of 


every slight advance made, except where the exercise of 
invention somewhat above ordinary mechanical or engineer- 
ing skill is distinctly shown, is unjust in its principle and 
injurious in its consequences. The design of the patent 
laws is‘to reward those who make some substantial dis- 
covery or invention which adds to our knowledge and 
makes a step in advance in the useful arts. Such in- 
ventors are worthy of all favor. It is never the object of 
those laws to grant a monopoly for every trifling device, 
every shadow of a shade of an idea, which would naturally 
and spontaneously occur to any skilled mechanie or oper- 
ator in the ordinary progress of manufactures. Such an in- 
discriminate creation of exclusive privileges tends rather to 
obstruct than to stimulate invention. It creates a class of 
speculative schemers who make it their business to watch 
the advancing wave of improvement, and gather its foam 
in the torm of patented monopolies, which enable them 
to lay a heavy tax upon the industry of the country with- 
out contributing any thing to the real advancement of the 
arts. It embarrasses the honest pursuit of business with 
fears and apprehensions of concealed liens and unknown 
liabilities to law suits and vexatious accountings for profits 
made in good faith.” 

We think it may fairly be admitted that, if the original 
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patent is construed as strictly limited to the coustruction 
described and claimed, with the foot lever rigidly attached 
to the shaft “d.” with a slot at the forward end. and the 
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hand lever also rigidly attached to the shaft * d,” it may be 

valid. It is not necessary to discuss that question, because, 

first, it is not infringed; second, because it has been aban- 
doned in the reissue. 
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But the moment it is attempted to claim more than 
that, the claim is met by the patents and anticipating ma- 
chines above referred to, and is clearly invalid. 


Invalidity of Reissue. 

Having now presented to the court the state of the 
art prior to the application for the patent, we have shown 
that the claim of the original patent covered every thing 
that was in the least degree novel; it secured to the patentee 
all that was his. 

That it “ fully and clearly, without ambiguity or ob- 


scurity, described and claimed a specific invention, com- 


plete in itself, so that it could not be said to be inoperative +: 
or invalid by reason of a defective or insufficient specifica- 
tion, [| therefore] a reissue could not be had for the purpose 
of expanding and generalizing the claim, so as to make it 
embrace an invention not described and specified in the 
original.” James v. Campbell, 104 U.S. 370. There was, 
therefore, n® ground for a reissue. 
Laches. 

The claims are clearly enlarged. 

The appellant first put these planters on the market 
for the season of ’80, the first planter having been made in 
November, 79, and the patent applied for May 17, 1880. 

Two years later, or May 15, 1882, it applied for a re- a 


issue. Inthe mean-time, the machine had been on the 
market three seasons, and, as we have already seen, the 
‘* Buckeye,” the “ Wright,” the “Champion” or Kelly 
planters had all been on the market three or more seasons. 
These planters would all infringe the claims of the reissue. 
The complainants contended below that these machines 


a ‘ = 
a anata 


Lo 


were not early enough iu date to anticipate the original 
patent. Even if this were true, the fact that they were 
extensively made and sold while appellant slept on its 
rights for nearly two years is sufficient ground to invalidate 
the reissue, even if it had only been broadened to include 
what might have been claimed in the original. Mahn v. 
Harwood, 112 U. 8. 354. 

The patentee gave no excuse for his delay ; no good 
reason existed or could be offered. The original claim was 
clear and explicit. More than that, an attempt to secure a 
broader claim had been made in the application for the 
original patent, and rejected by the Patent Office. (See 
File W rapper, Ree. }). ODS.) This rejection had been ic- 
quiesced in, and the patent taken oat and published to 
the world. The patentee could not then come back, and 
by reissue claim as his own what he had constructively 
dedicated to the public. Sargent v. Hall, 114 U.S. 63; 
Shepard v. Corrigon, 1c U.S. 593; Sutter v. Robinson, 119 
U. ss. 530: Mill 7? We Brass Co.. LO4 U. S. So: flower Ve 
Detroit, 127 U.S. 562: Woolensak v. Reiher, 115 U.S. 96; 
Leggett v. Avery, 101 U.S. 256. 

We find, in the file of the original patent (p. 368), 
the following rejected claim: 

0 In combination with the e ntrally pivoted slotted toot 
lever; F, the shaft, @, lifting hand lever, D, with the lock- 
ing devices for holding the lever, /, rigid in any desired 
position, substantially as herein set forth.” This claim was 
rejected ly the othce ror want of novelty. It is for the 
combination of the two levers shown and described in the 
patent. The combination here described is more narrow 
than the claims of the reissue. It differs from the first in 
being limited by its reference to the parts by letter, and 
the shaft, d, but even thus narrow it was rejected for 
want of novelty, and the rejection acquiesed in for nearly 
two years. They can not then come in und secure, by re- 
issue, even broader claims than those rejected in the orig- 


inal application. 
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Re-issue for a Different Invention. 
But aside from all this question of delay and abandon- 
ment, we maintain that had the reissue been applied for 
and secured at once, it would be invalid, because it covers 
an invention entirely different from that claimed in the 
original, and which was not the invention of this patentee 
at all; one which was not “ suggested or indicated” in the 
original patent as issued, and which was not “ intended to 
have been secured by the original patent.” Parker & 
Whipple Vv. Vale Dock C’o., 123 U. S. 123: Hoskins Vv. Fisher, 
125 U.S. 217; Flower v. Detroit, 127 U. 8. 571. 
His Honor, Judge Baxter, says, in his opinion (p. 
109) : 

“The foregoing first claim of the original patent 
ought, in view, as well of its own terms, as of the corres- 
pondence relating thereto, which passed between the office 
and the inventor's solicitors, shown by the file wrapper, to 
be restricted to the specific combination therein described. 
This was all to which the inventor was entitled, every e . 

thing else having been anticipated by others. Thus con- 
strued, the defendant’s planter is not an infringement of 
the original patent. This was conceded by the complain- 
ant’s expert in his testimony, and by counsel in the arga- 
ment of the cause, but defendant’s planter is, as they con- 
tend, and as the court concedes, an infringemeut of the re- 
= issued patent. The reissue is not, as we think, for the 
| same invention covered by the original letters, and is in- 
valid.” 
| It is claimed by appellant’s counsel that Judge Bax- 
ter’s statement, that it was admitted that defendant’s ma- 
chine does not infringe the original claim, is incorrect. Al- 
though Judge Baxter is right, and it was admitted, it is 
unnecessary here to dispute that point. The facts are be- 
fore the court. 

This admission by counsel in argument does not ap- 
f pear in the record, but is plain from answer 64 of com- 
i, _ plainant’s expert (Rec., p. 158), and the patentee clearly ad- 
2 mits it in his application for the reissue. 
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In his affidavit accompanying his petition for a reissue, 
(Rec., p. 384), the inventor says, the original claim is “ lim- 
ited to a slotted foot lever combined with a hand lever by 
means of a shaft.’ This the defendants did not use, and 
whether admitted by counsel or not, there is not, and ean 
not be, a particle of doubt that defendant’s machine does 
not infringe the claim of the original patent. That was 
the sole reason for an attempt to reissue. The record 
shows that many manufacturers were making planters with 
combined hand and foot levers, but combined in a differ- 
ent manner from that shown in the patent. It was in the 
hope and for the purpose of stopping this competition that 
the reissue was sought. 

The reissue was applied for by the same solicitors who 
took out the original; and nearly two years after accepting 
the patent, and acquiescing in the rejection of a claim nar- 
rower even than any in the reissue, they discover that this 
original patent is inoperative and defective. Why? How 
is it “defective and inoperative?’ ‘“ Because of the re- 
stricted character of the claims.” Ree., p. 384. 

In his affidavit, Runstetler further says (p. 384): 
“ Whereas he (Runstetler) was the first to combine with 
an elevating and depressing foot levera hand piece moving 
in conjunction with said foot lever, and adapted to be used 
independently or in conjuction with said band lever.” 

This the record shows to be false, and he knew it, 
though the Commissioner of Patents may not have known 
it. The reissue was allowed on a false statement of 
facts. 

How this “ restricted claim ” was enlarged will be evi- 
dent upon a comparison of the original and reissue. The 
words in italics in either column are not found in the 
other. 

From original specification. From reissue specification. 

My improvement consists, first, My improvement consists, first, 
in the arrangement of a lifting in the arrangement of a lifting 
hand lever, mounted upon a shaft hand tever, connected to a foot 
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and connected to the foot lever 
centrally, pivoted to the main frame, 
the forward end of which lever is 
hinged to the runner frame, and 
the several parts being so arranged 
that the runner frame may be con- 
trolled by either the hand lever or 
foot lever, or both, at the will of 
the operator. 

d represents ashaft journaled at 
one end fo the main frame, and at 
the other to the seat standard. 

c’ represents the journal bracket 
at the seat standard, the foot lever 
F being rigidly connected to and 
journaled on the shaft ¢. 

D represents a hand lever rig- 
idly attached to the shaft d. 


Original claim. 

1. In acorn planter having the 
rear main frame mounted on sup- 
porting wheels, the front runner 

frame hinged or pivoted to the 
main frame, ond operated by an ele- 
vating and depressing lever pivoted to 
the main frame, having its Tront enc 
slotted and connected to the runner 
frame by a bolt passing through said 
slot, in combination with the shaft d, 
and the lifting hand lever D, rigidly 
attached to said shaft, for elevating, 
depressing, and controlling the runner 


frame, substantially as herein set 
forth. 
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lever which is pivoted to the main 
frame. the forward end of which 
lever is hinged to the runner 
frame, the several parts being so 
arranged that the runner frame 
DD ved : P a 
may be controlled either by the 
hand lever or foot lever, or both. 


at the will of the operator. 


d represents a shaft journaled at 
one end jn the main frame, and at 
the other to the seat standard. 

« represents the journal bracket 
at the seat standard, the foot lever 
F being rigidly connected to and 
journaled on the shaft d. 

D represents a hand lever rig- 
idly connected lo the foot lever by the 
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Reissue claims 

|. In acorn planter having the 
rear main frame mounted ov sup- 
porting wheels, the front runner 
frame hinged or pivoted to the 
main frame, the combination of a foot 
treadle and a hand lever adapt. d to be 
ma din conjuncli nm or indlepn ndently for 
the purpose of el vating or depressing 
the runners, substantially as herein 
set forth. 

2. In acorn planter having the 
rear main frame mounted on sup- 
porting wheels, and the front run- 
ner frame hinged or pivoted to 
the main frame, a foot treadle for 


elevating oT depressing the runner 


frame.in combination wath a hand lack 


lever, the foot treadle and hand lever 
adapted to be used in conjunction for 
forcing and locking the runners into 
the ground, of lift‘ng and locking them 
out of the ground, substantially as 
herein set forth, 

3. In acorn planter having the 
rear main frame mounted on sup- 
porting wheels, and the front run- 
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ner frame hinged or pivoted to the 
main frame, a foot treadle for elevat- 
ing or depressing the runner frame, in 
combination with a hand lever rigidly 
connected therewith, that either hand 
lever or treadle may be used for forcing 
the runners into the ground, or lifting 
them out of the ground, substantially 


as herein set forth. 


When the original patent was applied for, the inventor 
knew perfectly well that there was no invention in com- 
bining a band and foot lever in a corn planter; but, by his 
** shajt d,” he was enabled to carry bis hand lever to one 
side, where it was within easy reach of the driver’s hand, 
instead of being located ut the center, between bis legs, as 
had usually been done. 

This was a more convenient arrangement for doing it. 
Iie may be entitled his specified means, we need not dis- 
cuss that, as defendants never used it. It was, however, all 
he was entitled to, and all he claimed. Now what do we 
find in this first claim of the reissue? It is clearly an 
unlimited claim for any corn planter having a hand and 
foot lever to be used together or independently for lifting 
or depressing the runners. They need not be attached to 
a shatt, there need be no shaft at all. They need not be rig- 
idly attached to one another. The foot lever has entirely dis- 
carded the slot. There need be no bolt for connecting it 
to the runner frame. Not a word is said in the original 
claim about these levers being used independently. It 
was for a “ foot leverin combination with the shaft d, and 
lifting hand lever D, rigidly attached to said shaft for ele- 
rating, depressing and controlling the runner frame.” 
They were to be used in combination. In the reissue they 
are claimed to be used independently or in combination. 
As a matter of fact, this language in the claim is incor- 
rect. They can not, in the proper sense of the word, be 
independent. They must always operate together; one 
‘an not move without the other. The mere fact that the 
driver may sometimes use his feet without using his hand, 
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does not make the levers independent. The hand lever is 
not attached to the runner frame ‘directly, but to a shaft. 
To this shaft is attuched a foot lever, and that to the run- 
ner frame. The hand lever operates upon the runner 
frame only through the foot lever, and therefore can not 
be used independently of the foot lever. The claim 
thus describes and attempts to embrace something which 
is not in the patent, dud which the machine described is 
incapable of doing. Indeed the appellants have here 
attempted to secure an entirely new invention—if such 
a combination may be called an invention—a combination 
that would embrace almost any corn planter having a foot 


,and hand lever, and certainly the three old planters in 


evidence. 

The second new claim is: 

“In acorn planter having the rear main frame mounted 
on supporting wheels, and the front runner frame hinged or 
pivoted to the main frame, a foot treadle for elevating or 
depressing the runner frame, in combination with a hand 
lock lever, the foot treadle and hand lever adapted to be 
used in conjunction for forcing and locking the runners 
into the ground, or lifting and locking them out of the 
ground, substantially as herein set forth.” 

This claim is as bad as the first. It not only omits all 
the limitations omitted in the first, but it adds a new ele- 
ment—* a hand lock lever.” Not a word is said in the 
original claim of a lock lever ora lock of any kind. All 
these locks were old, not ouly per se, but in combination 
with hand levers on corn planters. 

The third new claim is: 

“In a, corn planter having the rear main frame 
mounted on supporting wheels and the front runner frame 
hinged or pivoted to the main frame, a foot treadle for 
elevating or depressing the runner frame, in combination 
with a hand lever rigidly connected therewith, that either 
hand lever or treadle may be used for forcing the runners 
into the ground or lifting them out of the ground, sub- 
stantially as herein set forth.” 

In this claim the rigid connection between the levers, 
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is recognized, but the shaft which was the means of this 
connection, and which alone makes it possible, is omitted, 
and complainant’s expert has broadly initerpeted it to em- 
brace any hand and foot iever which are capable of being 
rigidly connected by any means. If they are connected 
by a hook, as shown in defendant’s machine (Ree., p. 130) 
they infringe. The same language might be used to 
describe the Evans planter, or the Champion planter, or 
the suckeye. 

Complainants have endeavored to play the old trick 
illustrated in the ecuse of Gill ve Wells. 2° Wall i: They 
have taken the single claim of the original and developed 
it into three separate combinations. The first omits three 
elements—the shaft, the slot and pin, and the rigid con- 
nection, and adds the new and incongruous element of 
independent use of the two levers. The second omits 
the same elements and adds the lock. The third omits 


only two elements; it preserves the rigid connection. 


Infring ment. 

Defendants have a machine in which the foot and hand 
levers are entirely independent. They need not oper- 
ite together. The hand lever may be left unused and un- 
moved during the entire opera@on of the foot lever. There 
is, however, a hook by which the two levers may be con- 
nected to one another, and when so connected they may 
be used together to operate the runners, 

Vhen so connected by the hook they do not operate 
together by being rigidly attached to a shaft, ¢, as set forth 
in the patent, Ol by being rigidly conneeted to one another 
at all directly, but beexuse they are both connected to the 
runner frame by the same piece. 

This machine certainly would not infringe the claims 
of the original patent. It lacks the “shaft, d,” whieh was 
the novel element of the claim. It lacks the slotted foot 
lever, und the hand lever rigidly attached to the shaft, d. 
It is indeed entirely different in its construction and ar- 
rangement of these parts. 

It would, however, unquestionably infringe the claims 
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of the reissue, and if these claims are valid no planter 
can be made with a combined hand and foot lever. 

The appellants “now argtie, in order to save the pat- 
ent, that the reissue claims must be narrowly construed. 
Just broad enough to include defendaunt’s machine, but 
not broad enough to be invalid. It is too late to ask for 
such a construction. The language of the claims must be 
taken for what it is. A patentee can not ask the court to 
save his patent by putting into the claims for this case a 
new meaning, holding the patent valid, and leaving him, 
in another suit, to adapt the meaning of the claims to what- 
ever exigency may arise. The court can not redraw the 
_ claims, it can only interpret them as they stand. A _ pat- 
ent thus made too broad can only be corrected, if at all, 
by again reissuing it, and restoring it to its proper form. 
This is not the province of the court. 


Abstract of Evidence. 

Throughout this brief we have referred to certain 
facts as proven, especially with reference to the state of 
the art, as shown in defendant’s exhibits. 

For the convenience of the court, we add a short ab- 
stract of the testimony, with citations to the pages of the 
record. . 

The Kelly Planter. 

The first of these exhibits, in point of time, is the 
Champion or Kelly planter. These machines were first 
made in Troy, Ohio, by Beedle & Kelly, as eariy as 1874, 
with the hand and foot levers, and patented by Mr. Kelly 
in 1876 (p. 349), and have been made and sold with minor 
alterations ever since (p. 270). Complainants dv not con- 
tradict this. 

Wright Planter. 

The next exnibit, in point of time, is the Wright 
planter, first made in 1876, manufactured by McSherry & 
Co., at Dayton, Ohio. As to this exhibit, Edward Bren- 
neman testifies (p. 284), that he is a member of the firm of 
D. E. McSherry & Co., manufacturers of agricultural im- 
plements at Dayton, Ohio. That his firm built about two 
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hundred Wright planters for Wright & Eckert during the 
winter of 1876 and spring of 1877, and that to the best of 
his knowledge “ Defendant's Exhibit MeSherry Wright 
Planter” is one of them. That the directions on the hop- 
per cover of that exhibit are the ones iis firm had for the 
Wright planters made at the time above stated. This 
testimony is not contradicted. 

In 1877 and 1878 the Wright planter was built by 
John Dodds, of Dayton, Ohio, during which time the chain 
connecting the hand lever with the runner frame was 
changed for a solid bar or link of iron. As to these 
planters Orion Dodds testifies that he is the superintendent 
of John Dodds’ rake factory at Dayton, Ohio, and has been 
connected with said factory for eleven years. That said 
John Dodds made corn planters for Wright & Eckert in 
the fall of 1877 and spring of 1878, known as the Wright 
planter, and that said Dodds has never made any such 
planters at any other time. That “ Defendant’s Exhibit 
Wright Machine” was made by John Dodds, and that of 
800 to 1,000 planters made by said Dodds for the season of 
L878, there were from 100 to 150 like said exhibit. Ree., 
p. 275. 

Also, David Wilson Banker, a farmer, testifies that he 
bought the “ Defendant’s Exhibit Wright Planter” in 
April, 1879, from Newton Long, a salesman for Fred Ken- 
nel, and that said planter has been in his (Banker's) pos- 
session ever since. ‘That it is now in all respects like it 
was when he bought it, with the exceptions that he had 
changed the scrapers from the top of the frame to the 
bottom, and had lengthened the connecting rod that con- 
nects the hand lever with the frame that raises the shoes 
out of the ground. (Ques. 5 to 9, and X-Ques, 12 to 16, 
Ree., p. 281-2.) That James Wood and Arthur Wood, 
blacksmiths at Poast Town, Ohio, pieced said rod for him. 
Witness fully fixes the time at which he bought said 
planter by the fact that he purchased a farm about. that 
time. See Ques. 10 and X-Ques. 17-20, Ree., p. 282. 

Also, Newton Long testifies that he was at Middle- 
town, Ohio, in the latter part of 1878 and early part of 
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1879, selling agricultural implements for Kennel & Long. 
That he sold the “ Exhibit Wright” planter to David 


Wilson Banker in the spring of 1879. That he never sold’ 


said Banker any other planter. That tiie hand lever was 
connected to the front frame at the time he sold it to 
Banker just as it is now on the exhibit. Ree., p. 283. 


Also, Samuel S. Banker testifies that he is the son of 


David Wilson Banker. That “ Defendant’s Exhibit 
Wright Planter” belonged to his father, and was tsed by 
him (witness) for planting corn in the spring of 1879, 1880, 
1881, 1882, and 1883. Fixes date of his first use of the 
planter by the time he moved on the tarm where he now 
lives, which was in the spring of 1879. Corroborates his 
father as to the changes made on the planter. Ques. 45-11, 
Rece., p. 285. 

To rebut defendant’s testimony as to the Dodds- 
Wright planter, complainants have produced Joshua C. 
Norris, who testifies that he worked for John Dodds in 
1877 and 1878, and helped make the Wright & Eckert 
planters. That he never saw any of them that bad a link 
connecting hand lever and foot treadle as on * Defendant’s 
Exhibit Wright Planter,” and thinks he would have seen 
them if any had been made. Rec., p. 153. 

Sebastian Ritty, who testifies that he was foreman ot 
John Dodds’ shop from 1877 to August, 1884, and knows 
the Wright & Eckert planters. That the first.corn planter 
with a hand lever connected to the front runner frame 
with a link, like “ Defendant’s Exhibit Wright Planter,” 
was in the spring of 1880. That about thirty or forty 
levers were made with links; some levers with links were 


put on old planters. See cross-examination of witness, - 


p. 156. This witness was ander contract to enter the em- 
ploy of complainant. 


Buckeye Planter. 

The Exhibit Buckeye Planter was first made at Xenia 
by the Shawnee Agricultural Works. They began mak- 
ing planters with hand levers like exhibit in the winter of 
1877-1878. The exhibit was originally made without a 
hand lever, and sold in the spring of 1878. During the 
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following winter it was returned to the shop and the hand 
lever added. The evidence is given in substance below : 

James C. Vierebome testifies that in the years 1878 
and 1879, he was in the hardware business at New Hol- 
land, Ohio. That he sold the * Exhibit Buckeye Planter” 
to Robert W. Vincent, May 5, 1878, and fixes the date of 
said sale by his day book and ledger. That he got said 
planter trom the Shawnee Agricultural Company of Xenia, 
Ohio. That the drill attachment, which was on the 
planter when sold, did not work well. That the planter 
was returned to the Shawnee company in the winter of 
1878-79, and a new drill attachment and a hand lever put 
on. That he never sold Vincent any other planter. (On 
cross-examination, witness admits that he had not seen 
the planter since the spring he sold it until a few days be- 
fore giving his testimony, and that Vincent told him that 
it was returned to the Shawnee company in the winter of 
1878-79, and a new drill attachment and hand lever put on.) 
Ree., }. 220. 

Kiobert W. Vineet, at furimer,. testifies that he bought 
the.“ Exhibit Buckeye Planter” of James C. Vlerebome, 
ut New Holland, Ohio, in May, 1878. That it did not 
give sutisfaction, and he was ordered to return it to the 
Shawnee company. That he returned it to said company 
in the winter of 1878-79. ‘That in March, 1879, it was 
returned to him. “That when it was so returned, the foet 
lever had been taken off and a hand lever put on, and 
the drill attachment had also been changed. ‘That the 
foot levers now on the planter were put on while the 
planter was at the shops of the Shawnee company in the 
winter of 1878-79. That the exhibit is now the same in 
all its construction as it was when returned to him in 
March, 1879. That the planter was used for the season of 
1879 and each season since. That he never bought any 
other planter of Vlerebome, and never had any other that 
was made by the Shawnee company. That the present 
foot levers, put on when the planter was at the Shawnee 
company’s shops in winter of 1878-79, are a little longer 
than the ones which were on the machine when first 
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bought. That the hand lever has been mended two or 
three times by blacksmiths. That William Shaffer and 
Joseph Cogan helped him plant his corn in 1879, and John 
Nelson and Joseph Cogan in 1880. Ree., p. 222. 

Charles W. Trader testifies that he is president of the 
Shawnee Agricultural Company, of Xenia, Ohio. That 
his company made and sold the “Exhibit Buckeye 
Planter” to Vlerebome. That it was returned to the com- 
pany’s shop by Robert W. Vincent in the winter of 1878-79 
to be fixed. That the present hand lever was put on the 
planter in the early spring of 1879, and that the planter, 
identically as it now stands, was returned to Vincent in 
March, 1879. 

Witness fixes the date by the company’s books and by the 
shipping receipt received from the railroad agent when the 
planter was returned toVincent. Said receiptis dated March 
10, 1879, and is offered in evidence as an exhibit, (p. 238). 
Witness further testifies that his company made other plant- 
ers with hand and foot levers like Exhibit Buckeye Planter 
and Exhibit Buckeye Improved Machine. That the first 
of such planters was made in the early winter of 1876. 
That at the time said first planter was made Mr. Rhodes 
and Calvin Phebus were working in the shop and J. B. 
Lough was traveling salesman. That Lough left in De- 
cember, 1878; Phebus in March, 1878, and Rhodes in 
January, 1878; and fixes time by books of the company. 
That 8. R. Collier, superintendent of the Shawnee com- 
pany, designed and applied the first hand lever like the 
one on Exhiimt Improved Buckeye Machine. That he 
tested the first machine with Mr. Collier on the farm of 
Eustus Bonner in the spring of 1878, and that it worked 
perfectly well. That he used it again on the farm of Wil- 
liam Galloway and planted corn with it in the fall of 1878, 
in the presence of Collier, Lough and Ledbetter. That 
he does not know what became of said planter. That his 
company made and sold more such planters after the Vin- 
cent, but books don’t show to whom. That he sold first plan- 
ter with lever like Buckeye Improved Machine in spring of 
1879 (X. Ques., 113, p. 236). That in 1880 they sent out 
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27 
levers like that on Buckeye, to be put on planters without 
returning them to shop. Ree., p. 227. 

Calvin R. Phebus, molder, testifies that he was working 
for the Shawnee company in the latter part of 1877 and 
early part of 1878, as foreman of their foundry. That he 
quit working for them March 4th, 1878, and has never 
worked for them since. That “defendant’s Exhibit Lever 
Former” was brought to him by Mr. Collier, while he was 
working for the Shawnee company in the winter of 1877 
or spring of 1878. ‘That Mr. Collier ordered him to make 
one, which he did. That he saw a corn planter with hand 
lever like one on Buckeve planter in the offices of the 
Shawnee company before he left their employ in the spring 
of 1878. Ree., p. 239. 

H. If. Rhodes, painter, testifies that he worked for the 
Shawnee company in 1877 and fore part of 1878 as foreman 
of their paint department. That he left their employ in 
the latter part of Janusry, 1878. That be saw corn plant- 
ers like the Buckeye planter at the Shawnee shops while 
he was working there, and remembers having striped a 
hand lever like the one on Buckeye planter while he was 
working there. Ree., p. 242. 

Samuel R. Collier, superintendent of the Shawnee 
company, corroborates Trader as to the Vincent planter, 
and as to the tests on Bonner’s and Galloway’s farm. Says 
that he made defendant * Exhibit Lever Former” in the 
winter of 1877-78. Corroborates Trader as to the time 
Phebus, Lough and Rhodes left the Shawnee company. 
Says the model “ Improved Buckeye machine” was made 
in 1877; that it was changed and hand and foot levers put 
on in 1878—he thinks in the spring, before the traveling 
men started out. Jolin Beach and Robert Cannon helped 
make the first hand levers from which the pattern “ Ex- 
hibit Lever Former” were shaped. Ree., p. 243. 

John P. Beacham testifies that he worked for the 
Shawnee company in the winter of 1877-78, and then and 
there made the first hand lever like the one on Buckeye 
planter. That he used a cast former made from * Exhibit, 
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and that Robert Cannon helped him. Rece., p. 262. 

Thomas J. Sterling, molder, testifies that he worked 
for the Shawnee company ip the latter part of 1877, and 
the year 1878. That he then and there saw Exhibit Lever 
Former, and helped Phebus make two castings off of it. 
Saw planter like Exhibit, Buckeye Planter, in the office 
of the Shawnee company, in 1878. Ree. p. 263. 

Seth White, painter, testifies that he worked for the 


Shawnee company, in the fall, winter, and spring, of 


1877-78. That he painted a few corn planters with hand 
levers like Exhibit Buckeye Planter, while Mr. Rhodes 
was In the employ of the Shawnee conipany. Rhodes left 
in January, S78. Questions 6 and 7, and cross-qnestions 
24 to 30, Ree., p- 265. 

Robert Cannon, blacksmith, testifies that he worked 
for the Shawnee company in 1877 and 1878; has werked 
for them every year for thirteen years. Helped Phebus 
make a cast iron formed from “ Defendant’s Exhibit Lever 
Former.” That he took the casting out of the sand, and 
that he worked on it haif a day smoothing it up and dress- 
ing it. Answer 5, Rec., p. 268. That there were two 
castings made from‘this pattern. That one of them was 
melted up, and that the other was used to bend lever irons 
on for planters, like “Exhibit Corn Planter Lever.” 
That he and Johu Beacham hammered out a lever similar 
to Exhibit Corn Planter Lever, prior to the making of the 
cast iron former. Kec., p. 269. 

John B. Lough, traveling salesman, testifies that he 
was traveling for the Shawnee company, in 1878, selling 
corn planters and sulky rakes. That he has examined Ex- 
hibit Euckeve Planter, and that he saw a planter having 
similar hand and fvot levers, in the shop of the Shawnee 
company, in the summer or early fall of 1878. That in 
August, 1878, he tested the planter on the farm of William 
Galloway, with Charles W. Trader and 8. R. Collier. 
That they planted corn with it at that time, and that 
it gave entire satisfaction to the meu present.  Ree., p. 
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William Shafter, farm laborer, testifies that he worked 
for Robert Vineent, on his farm, from March 3, 1879, to 
Dec. 1, 1879. That he bas never worked for him since. 
(Fixes date by his time book, which is offered in evidence, 
aud by the fact that he had a son born in 1880, which son 
was born the vear after he left Vincent’s). That he saw 
and used a planter with hand and foot levers like Exhibit 
Buckeye Planter, at Vincent’s, in 1879. That it belonged 
to Vincent, and was used in May. (As to use of hand and 
foot levers, see questions li to 1d, p. 289). That Vineent 
had no other corn planter while he was there. That they 
planted about ninety acres of corn with this planter in 
1879. That John Cogan worked for Vineent while wit- 
ness did, and helped to plant corn with this planter. That 
Vincent sent the planter to Xenia immediately after wit- 
ness began working for him, to have the drill attachment 
changed. That witness helped to take the planter to the 
depot to ship it to Xenia. That when it came back from 
Xenia, there was a hand lever on it. That before it was 
sent to Xenia, “it had a concern you put your foot on.” 
Answer 61, p. 292. That the planter was away only a few 
days. ‘That Collier came to Vincent's and fixed something 
about the drill attachment. As to use of hand lever by 
pressing it with foot, see questions 2 and 3, on page 294. 

Joseph Cogan, farm employe, testifies that he worked 
for Vincent in 1879, and also in the summer of 1880. That 
he first saw Exhibit Buckeye Planter, at Vineent’s, in the 
spring of 1879. Fixes date by the time he went to work 
for Vincent. Answer 7. See answer 8 as to his use of the 
planter. Ree., p. 321. 

To rebut the above evidence as to the Buckeye 
Planter, the complainants have produced 

Calvin R. Phebus (recalled on their behalf), who testi- 
ties that he thinks he has got the former mixed up in his 
mind, but don’t know how. Ree., p. 145. 

Isaac B. Jones, carpenter, who testifies that he worked 
for the Shawnee company in the winter of 1878-79. That 
he was familiar with the corn planters made there. That he 
didn’t see any like Exhibit Buckeye Planter, and thinks 
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he would have seen them had any been made. That he 
changed the model “ Exhibit Buckeye Improved Ma- 
chine,” in the summer of 1879. That Mr. Collier took two 
models to him, and he took off the old foot lever and put 
on the hand lever. Don’t fix date by any thing but 
memory. Rec., p. 177. 

Charles W. Trader, recalled in rebuttal, testifies that 
he sold a Buckeye planter to Bonner, May 15,1879. That 
Complainants’ Exhibit Buckeye Cut, is in his handwrit- 
ing. That Defendant’s Exhibit Buckeye Colored Cut, was 
made by J. 8. Morgan & Co., of Cincinnati, from a photo- 
graph taken from a full-sized planter, prior to July 3, 
1879. Morgan’s hill for same offered in evidence. It is 
dated July 3, 1879. Ree., p. 178. 

John P. Beacham, recalled in rebuttal, testifies that he 
made the first hand lever in the latter part of May or first 
otf June, 1878. That it was tested at Bonner’s three or 
four days afterward. That he afterward changed the hand 
levers, but can’t say when. That he made about half a 
dozen in the September following: That he never had any 
former for shaping them until after those mentioned were 
made. Ree., p. 179. 

Jordan Robb, the drayman who helped Trader and 
Collier test the planter at Galloway’s in the fall of 1878, 
testifies that he don’t think there was any band lever on 
the planter at that time. That after the hand lever was 
adopted, be thinks the * Complainants’ Exhibit Foot Rest,” 
was put on all planters having hand levers. Rec., p. 180. 

William H. King, carpenter, testifies that he worked 
for the Shawnee company from its organization to January 
25, 1881. That he was present at the test at Bonner’s, and 
and that there was another Buckeye planter there at that 
time. That the machine they took out to test was one 
that was used at the shop to experiment on. Thinks the 
machine was left in the shop, and was there when he quit, 
in 1881. ‘That planters with hand levers were made in the 
fall and winter following the test at Bonner’s. That they 
were all provided with foot rests like Exhibit Foot Rest. 
That he helped make Exhibit Lever Former in the fall fo!- 


lowing the test at Bonner’s. That there was about a 
month or six weeks each year when he did not. work at 
the shops. That at such times Mr. Collier and Mr. Trader 
would be there with one hand. Ree, p. 182. 


Evans Planter. 

The Exhibit Evans Corn Drill und Planter was made 
at Springtield in the winter of 1877-78, and used to plant 
fifty-six acres of corn in the spring of 1878. As to this 
planter: 

A. C. Evans testifies that he is a member of the Evans 
& Foos Manufacturing Company, manufacturers of agri- 
cultnral implements, at Springfield, Ohio. That, in 1878, 
he was a member of the Evans Manufacturing Company, 
sume place. That the first corn planter he ever saw with 
a combined hand and foot treadle was in 1877, on the farm 
of Thompson Warder, and was made by Beedle & Kelly, 
of Troy, Ohio. That the next planter of that kind he saw 
was made by the Evans Manufacturing, Company for the 
spring planting of 1878. ‘That he can not produce that 
planter, but produces one similarly constructed, which is 
marked Defendant’s Exhibit Evans Corn Drill and Planter. 
That he made twenty-five similar to it that year. That 
he made the patterns, and that the machine was made 
under his instructions by L. C. Evans, machine work; J. 


'M. Evans, casting; and James Nelson, blacksmith work. 


‘The planter was completed for the spring planting of 1878. 
That planter was used by Thomas Haley, a farmer near 
Springfield, for planting corn on his farm in the spring of 
1878. That witness saw Haley working it on his farm, 
and it seemed to be doing good work. ‘That it was 
brought back to the factory, and kept there until the 
spring of 1882, when the factory was destroyed by fire and 
the planter burned. That the hooked link connecting the 
two levers on the Exhibit Evans Corn Drill and Planter is 
a part of the old machine, which was picked out of the 
scraps after the tire. That this exhibit is in all respects 
like the planter used by Haley in 1878, and that it differs 
from the other twenty-four machines made that year only 
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have. See Ans. 18 to 21, p. 297. That he doesn’t know 
where the other irons of the old machine that was burned 
are. That the piece on the exhibit is the only part left. 
That the firm continued right on from 1878 building corn 
planters with hand levers. That * Defendant’s Exhibit 
Evans Planter,” is one that was made by his company and 
put on the market for the spring planting of 1879, 1880, 
and 1881. ‘That the first planter like this exhibit were 
made in the fall and summer of 1878, but that they were 
first put into practical use in the spring of 1879. See Ans. 
63 and 64, pp. 300 and 301, for description of the construe- 
tion of Exhibit Evans Corn Drill and Planter. The main 
body of the machine is one of the twenty-live made for 
the spring planting of 1878. Reec., p. 295. 

Jonathan N. Evans testifies that he is a manufacturer 
of agricultural implements at Springtield, Ohio, and that 
he was in the same business at said Springfield in 1878. 
That he saw a corn planter with hand and foot lever sim- 
ilar to “ Exhibit Corn Drill and Planter” in the shop of the 
Evans Manufacturing Company in the spring of 1878. 
Fixes date in Ans. 5, page 137. That they made twen- 
tv-five planters like that exhibit for the season of 1878, 
excepting that only one had a hand lever. That that one 
was burned when the shops were burned in 1882. That 
he cast the rock arm, the box, and ratchet for that ma- 
chine from patterns made by A. C. Evans. Ree., p. 301. 

Louis C. Evans, machinist, testifies that he first saw a 
planter like * Exhibit Evans Corn Drill and Planter” in 
the spring of 1878, at the factory of the Evans Manufac- 
turing Company. That he did the greater part of the ma- 
chine work on the entire machine. That he did the ma- 
chine work on the latch that connects the arm of the hand 
lever with the forward part of the foot treadle. That he 
drilled the holes in it, and placed the pin in the bottom of 
the bar. That witness cut the notches, and that James 
Nelson did the blacksmith work on the top of the bar. 
That he remembers the hand lever on that machine, par- 
ticularly, as it was the only one of the twenty-five made that 
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vear which had a hand lever. That the latch with the 
notches on it—on the exhibit, is the original and same 
piece that was on the machine built in 1878. That if the 
hand lever and connections were taken off the exhibit it 
would resemble the other twenty-four machines built at 
thattime. That ** Defendant’s Exhibit Evans Foot Lever ” 
is a lever that was on one of those twenty-four machines. 
That the planter with the hand and foot lever like “ Ex- 
hibit Evans Corn Drill and Planter,” built in 1878, was 
tuken to William T. Haley’s, then brought back to the 
factory, and placed on some shelving, and left there until 
it was destroyed in the fire which burned the shops. In 
Ans. 21 he identifies the latch on the exhibit as being the 
same latch that was on the planter made in 1878. Ree., 
516, 

William T. Haley, farmer, testifies that he was farm- 
ing in Springfield township in 1878. That he first saw a 
planter like “ Exhibit. Evans Cort Drill and Planter” in 
Evans’ shop in the spring of 1878. That he had it on his 
farm in the spring of 1878, and used it for planting corn. 
Planted about fifty-six acres with it. (Fixes date in Ans. 
8 and 9, page 143.) ‘That he remembers that the levers on 
that planter were like those on exhibit, because they were 
the first ones he had ever seen. ‘That le was much pleased 
with the planter, and thought it the best he had ever seen 
or used. Ree., p. 304. 

Charles B. Slater, farm employe, testifies that he lives 
at William T. Haley’s, and was working for him in 18738. 
That he helped Haley use a planter like “ Exhibit Evans 
Corn Drill and Planter.” That -he worked the planter 
with his feet. That to keep the runners in the ground he 
worked the lever on top. That he never used any other 
planter at Haley’s farm that was made by the Evans Co. 
Ree., p. 309. 

James 8. Haley, son of William T. Haley, testifies that 
he worked for his father on his farm in 1878. That he saw 


_a planter similar to exhibit on his father’s farm in 1878, 


and used it to plant about fifty-six acres of corn. (Fixes 
date in Ans. 7 and 8, p. 511). That the planter worked 
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well. See Ans. 12 and 13, as to construction of old planter. 
In Ans. 15 to 17 witness tells why his father borrowed the 
Evans planter. Rec., p. 312. 

James Nelson, blacksmith, testifies that he was carry- 
ing on a shop in Springtield, Ohio, in 1878. That he first 
saw a planter like exhibit in the shops of the Evans Mann- 
facturing Company, in the spring or winter of 1878. That 
the shops of said company adjoined his shop and lot. In 


Ans. 6 to 19, p. 319, witness identifies the latch on exhibit , 


as being the one on which he worked and which was put 
on the old planter made tor spring planting of 1878. In 
‘Ans. 14, witness tixes date. Ree., p. 318. 

‘lo rebut the above testimony as to the Evans planters 
complainants have produced. 

samuel D. Fogle, who testifies that he sold a planter 
like Evans’ 1879 planters in 1878. That in 1877 and 
1878 he was handling agricultural implements and was in 
the shops of the Evans Company frequently, but never 
saw a planter like Exhibit Evans Corn Drill and Planter. 
Ree., p- 140. 

Frank C. Riceanson, machinist and wood worker, who 
testifies that he worked for the Evans Machine Company 
in the latter part of 1876 to about June 1877. That dur- 
ing that time he does not remember of any two horse corn 
planters being made there, and that there were no hanging 
shelves in the first story or the bu‘lding at that time. That 
he next worked for the Evans Company about Dee. 30, 
1878, and until about March or April 1879. Saw two 
horse corn planters there when he returned, and such 
planters were returned to the shop while he was there. 
That they had been made while he was away. That there 
was one in the front room. (See Ans. 17, page 185.) As 
to lever mechanism for operating runner frame on this 
planter. That the planters that were returned were the 
same. That he put a new set of wheels and one or two 
hopper lids on a planter like Exhibit Evans Corn Drill and 
Planter. That he thinks it left the shop after the wheels 
were put on. That that old machine had a lever, but 
whether it was just like the one on exhibit he can’t say. 
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(See Ans. 23, p. 186, as to shelving, when he returned to 
work in 1878.) That he does not remember of any two 
horse corn planters being on a shelf suspended from the 
ceiling when he went back in 1878. That there were al- 
ways some machines, corn planters, setting in that corner of 
the shop, and that it might have been there without his 
noticing it. (Ans. 24 to 27, page 187.) That he began to 
work for the Evans company a third time in the fall-of 1880. 
That the planter on which he put the hopper lids and 
wheels had a band lever for thowing in and out of gear. 
That he thinks it was when he was at work the second time— 
1878-79—that he put the wheels and hopper lids on the 
planter. That the planter he put the wheels on was like 
Exhibit Evans Corn Drill and Planter, but as it was not set 
up he couldn’t say whether it was exactly the same. That 
he can not describe the hand lever on the old machine, but 
that it had a spring on top and worked in a ratchet below, 
and was connected to the-runner frame by bolts on the side 
bar. (As to complainant’s Exhibit Evans’ Model, see Ans. 
61-63, page 190.) ‘That he saw full sized planters like that 
model in the front part of the shop when he returned to 
work in December, 1878. That there was only one there 
when he first went back, but that he helped finish up a 
number of them. That one was not painted when he first 
suw it, and was the first planter he ever saw like “ Evans’ 
Model.” That Nelson’s blacksmith shop was on the cor- 
ner of Jackson and Main atreets when he went back to 
work in Dee., 1878, on the lot which was vacant when he 
worked for the Evans Company before. That it had been 
built while he was away, but he don’t know exact time. 
That he does not know whether the machine he put the 
wheels and hopper lids on had a foot treadle like that on 
Exhibit Evans Corn Drill and Planter or not, as. thie 
planter was vot put together. That if the planter was 
made- in Evans’ shop, it was made while he was away. 
Rec. p. 184. . 

Wilson Oblinger, machinist, who testifies that he 
worked for the Evans Company about two months just 
before and after the holidays of 1881-82. That he didn’t 
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see any planter there like Exhibit Evans Corn Drill and 
Planter, and does not remember any hanging shelf. Ree., 
p. 192. 

K. H. Ogden, farmer near Springfield, who testifies 
that he bought “ Exhibit Ogden’s Evans Planter” from 
Wiseman in Springfield in 1880. That Mr. Evans sent 
out to him about the middle of August, 1884, and got the 
dropper seat, rotary plate, and foot lever off his machine. 
That Exhibit Evans Foot Lever is similar to the one 
which was on his planter. That he knows of Evans test- 
ing a planter on William T. Llaley’s farm in 1881. That 
Haley’s farm lies just across the road from Ogden’s. Ree., 
p. 193. 

O. H. Anderson, agricultural implement dealer, testi- 
fies that he sold William T. Haley a Buckeye planter 
April 25, 1878. Rec., p. 194. 

Complainants have also produced a number of wit- 
nesses who testify that the Buckeye, Wright, Kelly, and 
Evans planters are inferior, and would not sell in the 
market as well as complainant’s planter. This testimony 
was objected to as irrelevant, as the issue is not the de- 
gree of efliciency. We think this evidence should not be 


considered. 


ARTHUR STEM, 
Counsel for Appellee. 
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TRUSTEES OF DUBLIN TWP. VS. MILFORD FIVE-CT. SAViNGs tnst. 1 


a The United States of America to the Milford Five-Cent Sav- 
ings Institution, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
northern district of Ohio, western division, wherein The Trustees of 
Dublin Township, in Mercer County, State of Ohio, are plaintiffs in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiffs in error, as 
in the said writ of error mentioned, should not be corrected and 
why speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Martin Welker, one of the judges of the 
circuit court for said district, this sixth day of January, in the year 
of our Lord one thousand eight hundred and eighty-eight. 

M. WELKER, 
Dist. Judge U. S., N. D. O. 


b On this 9th day of January, in the year of our Lord one 

thousand eight hundred and eighty-eight, personally ap- 
peared W. Breed before me, the subscriber, a United States commis- 
sioner for the northern district of Ohio, and makes oath that he de- 
livered a true copy of the within citation to John C, Lee, one of the 
attorneys of record of the within-named The Milford Five-Cent 
Savings Institution, on the 6th day of January, 1888, at Toledo, 


Ohio. 
W. BREED. 


Sworn to and subscribed the ninth day of January, A. D. 1888. 
HALLIE W. BROWN, 
U. 8. Commissioner, N. D. O. 


Fees: 
EEE EIS OTE 2 00 
EE Ee oes 50 
2 50 
c In obedience to the command of the writ of error hereto at- 


tached I have diligently searched the records of our circuit 
court and now herewith return with said writ of error a full and 
complete transcript of the record of the proceedings had in said 
court in the cause therein entitled. 
Witness my official signature and seal of office at Toledo, Ohio, 
in said district, on the 6th day of January, 1888. 
[Seal of the Circuit Court, Northern Dist. of Ohio. ] 


AUGUSTUS J. RICKS, Clerk. 
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THE TRUSTEES OF DUBLIN TOWNSHIP, MEKCER CO., OHT0, VS. 


d UniITED STatTEs OF AMERICA, 88: 


The President of the United States to the honorable the judges of | 
the circuit court of the United States for the northern district of ; 
Ohio, western division, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
you or some of you, between The Milford Five-Cent Savings Insti- 
tution, plaintiff, and The Trustees of Dublin Township, in Mercer 
County, Ohio, and Cornelius Smith, Henry Van Tilburg, Peter Fry- 
singer, Allen G. Wiley, and John L. Lameraux, defendants, a mani- 
fest error hath happened, to the great damage of the said The Trus- 
tees of Dublin Township, in Mercer County, State of Ohio, as by their 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
cording to the laws and customs of the United States should be : 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the , 
said Supreme Court, the sixth day of January, in the year of our 
Lord one thousand eight hundred and eighty-eight. 


[Seal of the Circuit Court, Northern Dist. of Ohio. ] 
AUGUSTUS J. RICKS, 


Clerk of the Circuit Court of the United 
States, Northern District of Ohio. 


Allowed by— 


1 Certificate of Division of Opinion. 


The Circuit Court of the United States for the Northern District of 
Ohio, Western Division. 


Tue Mitrorp Five-Cent SAvineas INSTITUTION 
. v8. 
Dusiin TOwnsHIP. 


This was an action at law, wherein the plaintiff filed his petition 
as follows: | 
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THE MILFORD FIVE-CENT SAVINGS INSTITUTION. 


Amended Petition. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Western Division. 


Tue Mitrorp Five-Cent Savines Institution, a Body Corporate, 
Plaintiff, . 


v8. 


Tue Trustees oF Dusiin Townsutp, in Mercer County, State of 
Ohio, and Cornelius Smith, Henry Van Tilburg, Peter Frysinger, 
Allen G. Wiley, and John L. Lameraux, Defendants. 


First cause of action. 


Paragraph I. The plaintiff, by leave of the court, now comes and, 
by way of amendment of and in lieu of its original petition herein, 
says— 

That it is a corporation created by and existing under the 

laws of the State of New Hampshire, and is a citizen of said 
2 State, and that the defendant is a civil, political, and munici- 

pal corporation created by and existing as a township in said 
county of Mercer under the laws of Ohio, and is a citizen of the said 
State of Ohio. 

That on the 10th day of April, A. D. 1880, the Legislature of Ohio 
passed an act, and the same took effect on the passage thereof, wherein 
and whereby, amongst other things, it was provided that whenever 
in any township which by the Federal census of 1870 had, and which 
by any subsequent Federal census might have, a population of 1,599 
the township trustees thereof should, on the petition of not less than 
50 resident tax-payers of said oe pass a resolution declaring 
it to be essential to the interests of said township that a line of rail- 
way should be constructed on a line to be designated in said peti- 
tion, and said railway should be named in said resolution, and the 
terminal thereof should be designated therein, and not to exceed 
seven miles in length, it should be lawful for a board of trustees, ap- 
pointed as therein provided, and they were thereby authorized, to 
borrow as a fund for that purpose not to exceed the sum of twenty 
thousand dollars, and to issue bonds therefor in the name of said 
township, bearing interest at a rate not to exceed six per cent. per 
annum, payable semi-annually. 

Also that said bonds should be payable at such times and places 
and in such sums as should be deemed best by said board; also that 
said bonds should be signed and sealed by the president of said 
board and attested by the clerk of said township, who should keep 
a register of the same, and they should be secured by the pledge of 

the faith of said township, and a tax, which it should be 
3 the duty of the trustees thereof’ annually to levy (which tax 
should not exceed three mills on the dollar in any one year) 
to pay the interest and provide a sinking fund for the final redemp- 
tion of said bonds, and annexed is a proviso to the foregoing that 
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no money should be borrowed on bonds issued until after the ques- 
tion of providing the line of railroad specified in said resolution 
should be submitted to a vote of the qualified electors of said town- 
ship at a special election to be ordered by the township trustees 
thereof, of which not less than twenty days’ notice should be given, 
by posting up notices at not less than five of the most public places 
in said township and by publishing for three successive weeks 
said notices in a newspaper printed in the county wherein said 
township should be located and of general circulation in said town- 
ship, and also a further proviso that a majority of said electors vot- 
ing at said election should decide in favor of said line of railway. 
it was also further provided in and by said act that the returns of 
said election should be made to the clerk of said township and by 
him be laid before the township trustees, who should declare the result 
by resolution, and that the bonds issued under authority of said act 
should not be sold or disposed of for less than their par value. 

And wherein and whereby it was also further provided that if a 
majority of the votes cast at said election should be in favor of the 
construction of the line of railway as hereinbefore specified it should 
be the duty of the township trustees to nominate five trustees, who 
should be electors and freeholders in said township, to be called the 

trustees of railway (the blank to be filled with the name 
4 of the railroad as given in the aforesaid resolution), and that 

the said nominations should be forthwith presented to the 
judge of the court of common pleas presiding in said county for his 
approval or rejection ; and, in case of his rejecting any of the per- 
sons named, three other nominations should be made in like man- 
ner until said board should be filled, and when the said board should 
be full the said judge should make an order entering said appoint- 
ment on the minutes of the court of which he should be a judge, 
and that he should also determine the amount of the bond to be 
— by the trustees, which bond should be several and conditioned 
or the faithful performance of their duties as said trustees. 

That said bond should be signed by not less than three sureties 
and be approved by the clerk of said court and should be signed in 
duplicates, and a copy be filed with the clerk of said court and the 
other with the treasurer of said township; and that said trustees 
should, before entering upon the discharge of their duties, each take 
an oath of office that they would faithfully and honestly discharge 
the duties of their office. 

Also that in and by said act it was further provided that said 
board of trustees and their successors should be the trustees of said 
fund and should have the control and disbursement of the same, 
and that they should extend said fund in procuring the right to 
construct and in constructing a railway, with all the appendages, 
and, if deemed necessary, a line of telegraph between the termini 
orgy in said resolution, and that for the purpose aforesaid they 

should have the power and authority to make contracts, appoint, 
employ, and pa officers and agents, and to acquire, hold, and _pos- 
sess all the necessary real and personal property and fran- 

5 chises; and that they should also have power to receive do- 
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nations of land, money, bonds, and other personal property, and 
to dispose of tle same in aid of said fund. 

And also that said trustees should have the right to bring, main- 
tain, and defend all actions, and to sue and be sued, plead and be 
impleaded, touching the said trust and trust property, in their own 
names as said trustees, in any of the courts of the State of Ohio or 
elsewhere; that they should elect a treasurer, whose duty it should 
be to draw from the treasurer of the county all of the trust funds 
upon the order of the said trustees. 

And that said treasurer should give bond in such sum as said 
trustees should designate, which bond should be signed by at least 
three sureties and approved by at least a majority of said trustees. 

And wherein and whereby it was also further provided that said 
trustees should form a board and choose one of their number presi- 
dent, who should also be the acting trustee, with such power as the 
board might by resolution from time to time confer upon him. 

That the majority of said trustees should constitute a quorum, 
and should hold regular meetings for the transaction of business at 
their regular office in the township under whose action they were 
appointed, but they might adjourn from time to time to meet at any 
place they might think proper. 

That they should keep a record of their proceedings, and cause 
to be kept a full and accurate account of their disbursements, and 
make a report of the same to the township clerk whenever requested 
so to do by a resolution of the township trustees; that no money 

should be drawn from said fund but upon the order of said 
6 board, except their own compensation, which should be paid 

out of the same, upon the recom-endation of the township 
trustees, by a resolution duly adopted and allowed by the court ap- 
pointing ; that said act is found in volume 77, and on pages thereof 
165, 166, 167, and 168, of Ohio Laws. 

The plaintiff further avers that said act was introduced into and 
passed by said General Assembly of Ohio on the petition of a large 
number of tax-payers and electors of said Dublin township. 

That immediately after the passage of said acts the electors of said 
township, which was such a township as said act describes, in strict 
compliance with the provisions of the same, did avail themselves of 
the provisions of said act, and by them such steps and proceedings 
were had and taken in said township as are required by the terms 
of said act as aforesaid, and for the purposes therein specified a 
board of five trustees was duly appointed by the trustees of said 
township and the same nominated to the judge of the court of com- 
mon pleas presiding in said county for his approval or rejection, 
and the same were approved by said judge, the amount of their 
bonds prescribed, sureties thereon duly approved, said bonds exe- 
cuted in duplicate and deposited as required by said act, and said 
board of trustees each took an “ oati: of office,” also as required by 
said law, and at once entered upon the full discharge of their duties, 
and said board yet remains a full, legal board for the purposes in 
said act provided. 

The plaintiff further alleges that, according to the provisions of 
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said act and after due and legal notice thereof, a vote was taken by 
the electors of said township, and at said election a majority 
7 of the votes cast by said aoatene were in favor of the con- 
struction of a line of railway across said township, and such 
further steps and proceedings were then had as are required by said 
act and for the purposes contemplated in the construction of a line 
of railway for said township, and said board of trustees caused to be 
repared and issued $12,000 in 10 bonds of said township, num- 
ett consecutively from 1 to 10, inclusive, in the sum of one 
thousand dollars each, and four bonds of $500 each, No. from 27 to 
30, inclusive, $500 each, payable on the 15th day of July, A. D. 
1900, to bearer, at First Nat’] Bank of New York City, with interest 
at the rate of six per cent. per annum, payable semi-annually on 
the lst day- of January and July each year, at said rate, on the sur- 
render of the preper interest coupon attached to each bond. 

That there were attached to and forming a part of each of said 
bonds ten (10) interest coupons, numbered from one to ten, inclusive, 
in the sum of 30 dollars each, payable to bearer on the first day- of 
January and July in each year after the issuance of the same, and 
also bonds owned by plaintiff, from 27 to 30, inclusive, for $500 each, 
with six per cent. interest, bearing coupons, payable as above as to 
time and place, $15 per coupon. 

That each of said bonds and coupons were executed and attested 
in all respects as required by said act; that immediately after the 
execution of said bonds they with their coupons were sold for not 
less than their par value and were in good faith purchased and re- 
ceived by plaintiff, for which it paid the full par value of the same 
and upwards, to wit, the sum of twelve thousand four hundred dol- 

lars ($-2,400), which sum was received by said board of trus- 
8 tees for the purpose of constructing said railway in said Dub- 

lin township, and the same said fund of twelve thousand four 
hundred dollars ($12,400) was thereafter in all respects and in con- 
formity to said act used by said doard of trustees in procuring right 
of way for and in constructing said line of railway in said Dublin 
township, whereby said township became and yet is the owner and 
holder of said line of railway, which became, was, and is of great 
value to the said township, to wit, in a sum exceeding said sum of 
twelve thousand dollars ($12,000). 

Said plaintiff further alleges that at the time it so advanced and 
lent said twelve thousand dollars ($12,000) and therefore received 
said bonds with their coupons attached, it acted in all respects in 
good faith, fully believing that said township and said board of 
trustees had full power to borrow said sum of twelve thousand dol- 
lars ($12,000) and to execute and deliver therefor said bonds with 
their coupons, and that the property of said township stood pledged 
to the repayment of said money and the payment of the principal 
and interest of said bonds according to their terms. 

The plaintiff became the owner of said bonds and coupons before 
maturity, in good faith, for valuable consideration, and plaintiff here 
avers that said act under which the construction of said railway was 
authorized, said money borrowed, and said bonds and coupons exe- 
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cuted and delivered was and is in substance and its full effect in 
harmony and not in conflict with the constitution of the State of 
Ohio, as had been theretofore determined by the court of last resort 
in the said State of Ohio, to wit, the supreme court of said State, 
and as declared by said last-named court in the cause entitled 

Walker against Cincinnati, and duly reported in the 21st 
9-74 vol. of the Ohio State Reports, beginning on page 14th, para- 

raph II (of 1st cause of action). 

And plaintiff further says that it now is the owner and holder of 
the coupon or interest warrant No. 4 for the installment of interest 
maturing upon said"bond No. 1, above mentioned, on the Ist day of 
July, A. D, 1882, whereby the defendant undertook and promised 
to pay unto the bearer thereof, on the first day of July, A. D. 1882, 
the sum of thirty dollars ($30) at said bank, and copy of which is 
attached hereto, marked “ Exhibit A,” and, notwithstanding the 
said promise so to do, the defendant has neglected and refused to 
pay the same, although requested at the maturity thereof; where- 
fore an action has accrued to the plaintiff to recover the sum of 
thirty dollars ($30), with interest at the rate of 6 per cent. per annum 
from the first day of July, A. D. 1882, from the defendant, for which 
sum, with interest from said date, plaintiff prays judgment. 


” 


Exuipsit “A. 
$30. Interest warrant No. 4. 


On the first dav of July, A. D. 1882, Dublin township, Mercer 
county, State of Ohio, will pay the bearer the sum of thirty dollars 
at the First National Bank in New York city, being six months’ in- 
terest on bond No. 1, dated June Ist, 1880. 

JOHN W. MILLER, 
Township Clerk. 


(The second to the 126th causes of action, inclusive, omitted in 
printing, per stipulation. See p. 126.) 


75 | 127th Cause of Action. 


The plaintiff, The Milford Five-Cents Savings Institution, which 
is a body corporate under the laws of New Hampshire, avers that it 
is a resident and citizen of the State of New Hampshire and a non- 
resident of the State of Ohio, and that the defendants, The Trustees 
of Dublin Township, in Mercer County, Ohio, is a body corporate 
under the laws of Ohio. and that said The Trustees of Dublin Town- 
ship aforesaid and their co-defendants, Cornelius Smith, Henry Van 
Tilburg, Peter Frysinger, Allen G. Wiley, and John L. Lameraux, 
—— and all residents and citizens of Mercer county, in the State 
of Ohio. 

The aforesaid plaintiff, not waiving its first cause of action but 
praying in the alternative on that cause of action, further alleges 
that on the 10th day of April, A. D. 1880, the General Assembly of 
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the State of Ohio passed an act entitled “An act to authorize certain 
townships to build railroads and to lease and operate the same,” 
which act is found in vol. 77 of Ohio Laws, commencing on page 
165, and the first four sections of which are as follows: 


(Senate Bill No. 187.) 


An act to authorize certain townships to build railroads and to lease 
or operate the same (Dublin township, Mercer county). 


Section 1. Be it enactéd by the General Assembly of the State of 
Ohio, That whenever in any townsnip which by the Federal census of 
1870 had, and which by any subsequent Federal census may have, a 
population of one thousand five hundred and ninety-nine the town- 
ship trustees thereof shall, on the petition of fifty resident tax-payers 

of such township, pass a resolution declaring it to be essential 
76 to the interests of such township that a line of railway should 
be constructed on the line to be designated in said petition, 
and said railway shall be named in said resolution and the termini 
thereof shall be designated therein, and not to exceed seven miles 


‘in length, it shall be lawful for a board of trustees appointed as 


herein provided, and they are hereby authorized, to borrow as a fund 
for that purpose not to exceed the sum of twenty thousand dollars, 
and to issue bonds therefor in the name of said township, bearing 
interest at the rate not.exceeding six per centum, payable semi-arinu- 
ally, said bonds to be payable at such times and places and in such 
sums as shall be deemed best by said board. Said bonds shall be 
signed and sealed by the president of said board and attested by the 
clerk of such township, who shall keep a register of the same, and 
they shall be secured by the pledge of the faith of such township, 
and a tax, which it shall be the duty of the trustees thereof annually 
to levy (which tax shall not exceed three mills on the dollar in any 
one year) to pay the interest and provide a sinking fund for the 
final redemption of said bonds; and provided that no money shall 
be borrowed on: bonds issued until after the question of providing 
the line of railway specified in said resolution shall be submitted to 
a vote of the qualified electors of such township at a special election 
to be ordered by the township trustees thereof, of which not less 
than twenty days’ notice shall be given by posting up notices at not 


less than five of the most public places in each of the villages of. 


such township aud by publishing for three successive weeks such 
notice in a newspaper printed in the county wherein such township 
is located and of general circulation in such township; further pro- 
vided, a majority of said electors voting at such election shall 
77 decide in favor of said line of railway. The returns of said 
election shall be made to the clerk of said township and by 
him laid before the township trustees, who shall declare the result 
by resolution. The bonds issued under the authority of this section 
shall not be sold or disposed of for less than their par value. 
Sec. 2. If a majority of the votes cast at said election shall be in 
favor of the construction of the line of railway as specified in the 
first section it shall be the duty of the township trustees to nominate 
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. + five trustees, who shall be electors and freeholders of said townshi 
' | to be called the trustees of —— railway (the blank to be filled wi 
the name of the railway designated in said resolution), and the said 
nominations shall be forthwith presented to the judge of the court 
of common pleas in said county for his approval or rejection, and in 
case of his rejecting any of the persons named, then other nomina- 
tions shall be made in like manner until said board is filled; and 
when said board shall be filled said judge shall order an entry to be 
made thereof on the minutes of said court of the approval thereof. 
He shall also designate the amount of bond to be given by the said 
trustees, each bond to be several and to be conditioned for the faithful 
verformance of their duties as such trustees, which said bond shall 
- signed by not less than three sureties and be approved by the 
clerk of said court, and shall be signed in duplicate, one copy to be 
filed with the clerk of said court and the other with the treasurer 
of said township, and before entering upon the discharge of their 
duties they shall each take an oath of office that they will faithfully 
and honestly discharge their duties as such trustees. 
Src. 3. The said board of trustees and their successors shall 
78 be the trustees of said fund, and shall have the control and 
disbursement of the same. They shall expend said fund in 
procuring the right to construct and in constructing a railway, with 
all the proper appendages, and, if deemed necessary, a line of tele- 
graph between the termini specified in said resolution, and for the 
purpose aforesaid shall have the power and capacity to make con- 
tracts, appoint, employ, and pay officers and agents, and to acquire, 
hold, and possess all the necessary real and personal property and 
franchises. They shall also have power to receive donations of land, 
money, bonds, and other personal property, and to dispose of the 
same in aid of said fund. ‘The said trustees shall have the right to 
bring, maintain, and defend all actions, and to sue and be sued, 
plead and be impleaded, in their own names as such trustees in any 
of the courts of this State or elsewhere. They shall elect a treasurer, 
whose duty it shall be to draw from the treasurer of the county all 
or any of said trust funds upon the order of said trustees, and the 
said treasurer shall give bond in such sum as the trustees shall 
designate, which bond shall be signed by at least three securities 
and be approved by a majority of said trustees. 

Sec. 4. The said trustees shall form a board and shall cho-se one 
of their number president, who shall also be the acting trustee, with 
such powers as the board may by resolution from time to time con- 
ferupon him. A majority of said trustees shall constitute a quorum, 
and shall hold regular meetings for the transaction of business at 
their regular office in the township under whose action they are ap- 
pointed, but they may adjourn from time to time to meet at any 
place they may think proper. They shall keep a record of their 

proceedings, and cause to be kept a full and accurate account 
79 of their disLursements, and make a report of the same to the 
township clerk whenever requested to do so by resolution of 
the township trustees. No money shall be drawn from said fund 
but upon the order of ‘said board, except their own compensation, 
2—943 
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which shall be paid out of the same upon the recom-endation of 
the township trustees by resolution duly adopted and allowed by 
the court appointing them. 

The plaintiff avers that said act was introduced into and passed 
by said General Assembly of Ohio on the petition of a large num- 
ber of the tax-payers and electors of said Dublin township and in 
the interest and special behalf of said township, as shown by the 
title of said act, and which said township then had the required 
population to avail itself of the provisions of said act, and that im- 
mediately after the passage of said act the electors of said township 
did avail themselves of the provisions of said act, and that such 
steps and proceedings were had and taken by the said defendants as 
required by the terms of said act and for the purposes therein speci- 
fied ; that said defendants, Cornelius Smith, Henry Van Tilburgh, 
Peter Frysinger, Allen G. Willy, and John L. Lameraux were bv the 
trustees of said township nominated and appointed as railroad 
trustees, as required by the second section of said act, and were ap- 
proved by a judge of the court of common pleas of said Mercer 
county; and, having duly qualified as required, in the mouth of 
1880, entered upon the duties of their said office of trustees of 
railway for said township and continued to act in that capacity 
during all the time when the acts and things hereinafter set forth 
were by them done and for a long time thereafter, and, as plaintiff 
is informed and believes and avers, they are still holding said posi- 

tions under said act. 
80 The plaintiff further avers that after a vote had been taken 

by the electors of said township, in pursuance of the provis- 
ions of said act, at which election a majority of the votes cast by 
said electors were in favor of the construction of a line of railway 
across said township, such further steps and proceedings were then 
had as required by said act, the said defendants, by their agents, for 
that purpose and for the purposes contemplated by the provisions 
of said act, and to construct a line of railway for said Dublin town- 
ship, borrowed and received from said plaintiff, on the 13th day of 
July, 1880, the sum of twelve thousand four hundred and twenty 
dollars ($12,420.00), for the payment of which said defendants issued 
and caused to be issued the bonds of said Dublin township, exe- 
cuted as required by said act, and thereby pledged the faith of said 
township for the payment of said sum, with six (6) per cent. interest 
thereon from July 13th, 1880, and that said bonds were in form and 
substance negotiable by delivery, and at said date the plaintiff re- 
ceived said bonds before maturity, in good faith, and without notice 
of any informality, want of power or. authority, or other defect or 
defense thereto, as promises, on the faith and credit of said township, 
es repay said sum, with said interest, when the same should become 

ue. 

The plaintiff alleges that said sum so borrowed at said time then 
passed into the possession, care, custody, and control of said defend- 
ants, and was received of plaintiff by them at said time, and said 
defendants now and ever since retain and have retained said moneys 
or their equivalent in value in which the defendants invested the 
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same, and that with said funds so borrowed of this plaintiff the de- 

fendants constructed a line of railway for said township, which 
81 it ever sivce has owned and does now own, and that when 

said money was borrowed of plaintiff as aforesaid the plain- 
tiff was informed, and in good faith believed, that said act of the 
General Assembly of Ohio was valid, and said bonds likewise valid 
and legal; and, further, the plaintiff avers that the defendants, The 
Trustees of said Dublin Township, made levies in the years 1880, 
1881, and 1883 on the taxable property of said township to pay the 
accruing interest on said bonds and provide a sinking fund for the 
payment of their principal when due, and that said taxes for said 
purpose were collected accordingly for two years or more by the 
treasurer of said county and applied in payment of accruing inter- 
est for each of said years ; all of which was done up to the year 1882 
with the acquiescence and without any protest of the tax-payers of 
said township; but that thereafter and now said trustees of said 
township have neglected and refused and now refuse to make any 
levy to pay either the interest or principal of the sum so borrowed 
as aforesaid, though urged and requested so to do, and wholly 
ignore and repudiate said bonds so issued for the payment of said 
moneys and the terms and conditions of the same, as well as the 
provisions of said act; and the plaintiff avers that it is unable to 
enforce the terms of said bonds and the provisions of said act for 
their payment unless the court finds in its favor on first cause of 
action; of all which plaintiff was ignorant when said money was 
borrowed as aforesaid. 

The interest accrued and not paid on said bonds amounts to 
$2,880.00 and more. 

The plaintiff now comes and tenders back to said defendants the 
said bonds, and avers that said defendants are indebted to the 
plaintiff in said sum of twelve thousand four hundred and twenty dol- 

lars($12,420.00), with six (6) per cent. interest thereon from July 
82 13th, 1880, for so much money by said defendants then had 

and received for the use and benefit of said plaintiff, which 
said sum was then and is now due and payable from the defend- 
ants to the said plaintiff, which defendants refuse to pay or any 
part thereof. 

Wherefore the plaintiff prays judgment against said defendants 
for said sum of twelve thousand four hundred and twenty dollars 
($12,420.00), with six per cent. interest thereon from July 13th, 


1880. 
JAMES L. PRICE anp 
J. C. LEE, 
3 Att’ys for Plaintiff. 
THE STATE OF OHIO, 
Van Wert County, } 


James L. Price, being sworn, says that he is the attorney of reeord 
for said plaintiff in the foregoing action ; that said plaintiff is a non- 
resident of said district and of said State, and that the facts alleged 
in the foregoing petition are true as he verily believes. 

JAMES L. PRICE, 
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Sworn to before me and subscribed in my presence March 15t} 


1887. 
HORACE C. REEVE, 
Notary Public, Van Wert Co., Ohio. 


And thereupon the defendant filed the following answer: 


Exhibit Attached to Answer. 
Mercer Common Pleas. June Term, 1881. 


JACOB COUNTERMAN ef al. 
v8. 
Tue Trustees Dusiin TownsHIP. 


Proceedings before the Hon. James H. Day, judge of the court of 
common pleas within and for the county of Mercer and 
83 State of Ohio, at a court begun and held in the court-house, 
in the town of Celina, on the 13th day of June, in the year of 
our Lord one thousand eight hundred and eighty-one, in a certain 
cause therein pending, to wit: 
Be it therefore remembered. that heretofore, to wit, on the 14th 
day of June, 1881, came the plaintiff and caused to be duly filed in 
the clerk’s office of said court the following petition, to wit: 


Petition. T 
In the Court of Common Pleas of Mercer County, Ohio. 


Jacos CouNTERMAN and Jacos S. Kerra, for Themselves and Others, 
Plaintiffs, 

ayainst : 

Tue Boarp or Trustees oF Dusiin TownsuHip, Mercer County, O.; 3 

J. V. Sidenbender, Auditor of Mercer Co., O., and Six Staeger, : 


Treasurer of Mercer County, Ohio, Defendants. 


The said plaintiffs, Jacob Counterman and J. S. Keith, now come 
and for themselves and others, for H. Hardin, T. C. Hardin, Emanuel 
Grosnide, S. Sutton, Godfrey Hammon, F. Muterspaugh, Elias Deal, 
W. M. Rutledge, Hiram Clutter, J. Lester, Eli Martz, T. Martz, J. M. 
Sutton, Sylvester Sutton, W. Custer, S. D. Burns,S. N. Clark, N. Davis, . 
James W. Tullis, M. Adams, R. Kitchens, Levi Dyust, G. W. Pendy, 
S. F. Pendy, S. F. Hays, John Shinnbuy, Allen Jameson, A. N. Fry- 
singer, L. Bice, L. Williams, A. Kitchens, W. S. Custar, N. C. Harper, 
J. C. Fast, J. E. Donoran, Joseph W. Dysut, J. N. Robinson, Catha- 
rine Robinson, Daniel Huffman, S. A. Dyust, John Muterspaugh, N. 
E. Webb, John O’Niel, A. V. Gundy, John Putman, James Van 
Gundy, E. B. Cague, J. F. McKaig, Geo. W. Pedre, Enos Allen, C. C. 

Stoker, Joseph Drake, M. B. Hays, Sr., Palmer, Thomas 
84 Palmer, Jr., G. E. Chivington,. H. J. Palmer, Samuel Chiving- 
ton, O. T. Faris, J. W. Harris, G. W. Siler, Joseph Williams, 


"ey 
Ce RE 
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Thomas McLoughlin, Thomas Palmer, Sr., who have a common in- 
terest with the plaintiff- in the subject of the action, say that the 
said plaintiffs and those for whom they sue are each the owner of 
property in and tax-payers of Dublin township, Mercer county, Obio, 
and are residents of said county. 

That the Board of Trustees of said Dublin Township did, on or 
about the Ist Monday in June, 1880, make a levy of taxes of three 
mills on the dollar upon the valuation of the taxable property in 
said Dublin township to pay the interest upon and previde a sink- 
ing fund for the payment of certain bonds—twenty thousand dollars 
($20,000.00) in amount—issued by virtue of certain proceedings had 
under a certain pretended act of tle General Assembly of Ohio, 
passed April 10th, 1880, and entitled An act to authorize certain 
townships to build railroads and to lease and operate the same, pub- 
lished in the Jacob Counterman e¢ a/. vs. The Trustees of Dublin 
Township et al., 77th volume of the Laws of Ohio, on pages 165, 
166, 167, and 168, and which said pretended act can apply alone to 
said Dublin township, Mercer county, Ohio. 

That the tax so levied was duly certified to the auditor of Mercer 
county, Ohio, and by him placed upon the tax duplicate and as- 
sessed against all the taxable property in said Dublin township, and 
placed in the hands of the treasurer of said county for collection as 
other taxes, and that the suid treasurerss proceeding to collect the 
same in violation of the rights of the plaintiffs and for those for 
whom they sue. ) 

The said plaintiffs further say that on or about the lst Monday 
of June, 1881, said Board of Trustees of Dublin Township did, for 

the like purpose aforesaid, make a levy of taxes of three mills 
85 on the dollar of the valuation of all the taxable property in 

said township, and that the said taxes so levied have been 
duly certified to the auditor of said county, to be by him placed 
upon the tax duplicate and assessed against the taxable property in 
said township, which said auditor is about to proceed to do in vio- 
lation of the rights of the plaintiffs and those for whom they sue. 

The plaintiffs further say that the whole of the tax so levied as 
aforesaid for the years 1880 and 1881 by the trustees of said Dublin 
township for the purpose aforesaid are illegal and without any au- 
thority of or validity in law. 

The plaintiffs further say that J. S. Sidenbender is the auditor and 
Six Staeger is the treasurer of said county of Mercer. The said plain- 
tiff- further avers that they have no knowledge of nor the means of 
ascertaining who is the owner and holder of the bonds so issued as 
under said pretended act as aforesaid. The said plaintiffs for them- 
selves and for those and for whom they sue therefore pray— 

That a tempo-ry order of injunction be granted restraining the 
said treasurer of said county of Mercer from the collection of said 
taxes as against said plaintiff and those for whom they sue, so levied 
by the Trustees of Dublin Township as aforesaid; that the auditor 
of said county of Mercer be restrained from placing on the tax du- 
plicate, so far as it will effect the plaintiffs and those for whom they 
sue, the taxes levied as aforesaid fur the year 1881 by said Board of 
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Trustees of Dublin Township for the purposes hereinbefore set forth, 
and that in final hearing of this action that said injunction be made 
perpetual, and that said Board of Trustees of Dublin Township 

be forever enjoined from making any levy of taxes as against 
86 the plaintiff- and as against those for whom this suit is 

brought, for the purposes—Jacob Counterman vs, The Board 
of Trustees of Dublin Township et al—hereinbefore set forth, and 
for such other and further relief as equity may require. 

ISAIAH PILLARS, 
Att’'ys for PUffs. 


STATE OF OHIO, ue 
Mercer County, 


Jacob Counterman, one of said plaintiffs, being duly sworn, says 
that the statements of the foregoing petition are true. : 


J. COUNTERMAN. 
Sworn to before me and subscribed in my presence this June 13th, 


1881. 
T. G. TOUVLLLE, Clerk. 


To clerk of Mercer county — pleas: 

Issue summons to sheriff of Mercer county for defendants, re- 
turnable according to law. Suit brought to restrain the collection 
of taxes and other equitable relief. Injunction allowed. 

ISAIAH PILLARS, 
Att’y for PV ff-. 


Injunction allowed as prayed for in the petition upon the plain- 
tiffs giving an undertaking to the a of the clerk, in the 
sum of five hundred dollars, conditioned according to law. 

J. J. MOORE, 
Judge Court of Common Pleas. 


And afterwards, to wit on the 14th day of June, 1881, the follow- 
ing summons was duly issued by the clerk of said court, to wit; - 


Summons. 


Tue STATE OF “ee 
88 
Mercer County, 


To the sheriff of the county of Mercer: 


87 We command you to notify The Board of Trustees of Duh- 
lin Township, Mercer County, Ohio; J. V. Sidenbender, audi- 

tor of Mercer county, Ohio, and Six Steger, treasurer of Mercer 
county, Ohio, that they have been sued by Jacob Counterman and 
Jacob 8S. Keith, for themselves and others, in the court of common 
leas of Mercer county, and that unless they answer, by the 16th day 
of July, A. D. 1881, the petition of the said Jacob Counterman and 
others against them filed in the clerk’s office of said court such peti- 


—e 
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tion will be taken as true and judgment rendered accordingly. You 
will make due return of this summons on the 27th day of June, A. 
D. 1881. 3 

Witness my hand and the seal of said court this 14th day of June, 


1881. 
T. G. TOUVELLE, Clerk. 


And afterwards to above summons was.duly returned indorsed as 
follows: 


THE STATE OF OHIO, 88: 


Received this writ June 14th, A. D. 1581, at 2 o’clock p. m., and 
in pursuance to its command I summoned the within-named J. V. 
Sidenbender, auditor of Mercer county, Ohio, and Six Steager, treas- 
urer of Mercer county, Ohio, on the 17th day of June, 1881, by de- 


livering to each a certified copy of this writ, and I summoned The. 


Board of Trustees of Dublin Township, Mercer County, Ohio, Milt. 
Hays, Jerry Shingledecker on the same day by delivering to each a 
certified copy of this writ, and G. W. Reopl on the same day by leav- 
ing a certified copy of this writ at bis usual place of residence. 


JOHN G. BLAKE, Sheriff. 


And afterwards, on the 15th day of July, 1881, the following 
88 answer of Jacob Counterman ef al. vs. The Board of Trustees 
of Dublin Township et al. was duly filed in the clerk’s office 

of said court, to wit: 


Answer. 


Tue STate oF ONTO, 
, 88: 
Mercer County, 


Jacos CouNTERMAN and Jacos Kern, for Themselves and Others, 
against 


Tue Board or Trustees oF Dustin Townsarp, Mercer County, 
Ohio; J. V. Sidenbender, Auditor of Mercer County, Ohio, and 
Six Steager, Treasurer of Mercer County, Ohio, Defendants. 


The said defendants, for their answer to the petition of the plain- 
tiffs, say that they have no means of knowing whether the said Jacob 
Counterman and Jacob Keith have the authority and are authorized 
to sue for the persons named in the petition or not. They therefore 
deny that they have such power and authority. They deny that 
the whole taxes averred in the petition to be levied for the years 
1880 and 1881 by the trustees of Dublin township for the said pur- 
pose averred in the petition are illegal or that the same is without 
authority. 


The said defendants, for second cause of defense, and that in pur- _ 


suance to the law in the petition averred such proceedings were 
duly had in compliance to the provisions of said law that the elec- 
tion provided for in said law was duly had, resulting in an affirma- 
tion vote in favor of providing said line of railway. 
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That afterwards bonds were duly issued to the extent of twenty 
thousand dollars, and were duly and regularly sold, in pursuance to 
the provisions of said law, to persons who are unknown to these de- 


fendants, and the money realized therefor. 
89 That afterwards the railroad trustees, whu had been duly 


appointed, expended said funds on the construction of the 
railroad as contemplated by said act. 

That all of said several acts and things done were well known to 
the said Jacob Counterman and Jacob L. Keith and for all persons 
for whom they bring suit, as they transpired. 

That the building of said railroad has largely enhanced the prop- 
erty of the citizens of Dublin township and otherwise is of great 
value to the said plaintiffs and to the persons for whom they sue. 

That the said plaintiffs, each and every one of them and each and 
all the persons for whom thev sue, stood with full knowledge of each 
and every step taken which is provided in and taken by said law, 
well knew that the railroad trustees were about to issue and sell the 
bonds of said township and apply the money to the building of said 
railroad, and afterward they and each of them well knew that said 
work was progressing, and that they took no steps — enjoin the 
building of said road or the issuing of said bonds until the said 
fund had been exhausted and the said road was fully. built. 

Whereupon the said plaintiffs and each of the persons for whom 
they sue are estopped. 

These defendants’ further defence is that they and each of them 
are acting merely as trustees, having no benefit or interest in the 
subject of this action, but that the owners and holders of the bonds 
above described have the lawful interest thereon; that they are not 
parties to this action. 

Wherefore these defendants pray that the said restraining orders 
heretofore allowed may be dissolved, and that the petition of plain- 
tiffs may be dissolved, and for such other and further relief as in law 
they are entitled to. 
ALEXANDER, MILLER BROTHERS, 

Defendants’ Attorneys. 


90 Tue Srate or Onto, | 
Mercer County, — j 

George W. Keepple, being first duly sworn, deposes and says that 
he is one of the trustees of Dublin township, and that this affidavit 
is made as well to the answer as to support a motion to dissolve the 
restraining order hereinbefore granted, and that the facts stated in 


the foregoing answer are true. 
G. W. KOEPEL. 


ar . 


Sworn to by George W. Koepel before me and by him subscribed 
in my presence this 12th day of July, A. D. 1881. 
P. T. ROBINSON, J. P. 


And afterwards and at the June term, 1881, of said court, this 
cause came on to be heard, and was disposed of as follows: 
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Journal. 


JACOB COUNTERMAN eé¢ al. 
U8. 
Tue Trustees or Dustin Townsurp, Mercer County, Ohio, et al. 


This day came the plaintiff- and moved the allowance of an order 
of injunction as prayed for in the petition; and the court, being fully 
advised in the premises, avers said order of injunction upon the exe- 
cution of a bond in the sum of $500.00, to the satisfaction of the 
court and conditioned according to law. 


And afterwards, on the 14th day of June, 1881, the following 
bond was duly filed in the clerk’s office of said court, to wit: 


Bond. 


Whereas Jacob Counterman and Jacob S. Kieth, for themselves 
and others, have obtained an order of injunction against the Board 
of Trustees of Dublin Township, Mercer County, Ohio, and others, 

in an action pending in the court of common pleas of Mercer 
91 county, Ohio, wherein the said Jacob Counterman and others 

are plaintiffs and the said Board of Trustees of Dublin Town- 
ship and others are defendants, on giving an undertaking in the 
sum of five hundred dollars: 

Now, therefore, we, Jacob Counterman and Jacob Keith and hereby 
—to the defendants in said action in the sum of five hundred 
dollars, — that the said plaintiffs shall pay to the said defendants all 
damages which they may sustain by reason of said injunction if it 
should be finally desided that said injunction ought not to have been 
granted. 

June 14th, 1881. 

J. COUNTERMAN. 
J. S. KEITH. 

A. DAVIS. 

G. Le BLOND. 


The above bond with the sureties approved this 14th day of June, 


1881. 
T. G. TOUVELLE, Clerk. 


And afterwards, on the 15th day of September, 1881, the follow- 
ing demurrer was duly filed in the clerk’s office of said court, to 
wit: 

Demurrer. 
In Mercer Common Pleas, 


JACOB COUNTERMAN et al. 
v8. 
BoarRD or TrustEers oF Dusiin Townsarr é al. 


And now comes the said plaintiffs and demurres to the 2nd and © 
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3rd defences set up in the answer, for the reason that the same do 
not contain facts sufficient to constitute a defence or defences to the 


petition. 
ISATAH PILLERS, 
Att’y for PU ff. 


And afterwards on the 15th day of September, 1881, the follow- 
ing demurrer was duly filed in the clerk’s office of said court, to 


wit: 


92 Demurrer. 
JacoB CoUNTERMAN and Jacos Kurrra, for Themselves and Others, 
Plaintiffs, 
v8. 
Tue Boarp or Trustees OF Dustin Townsuip, Mercer County, 
Ohio, Defendants. 


Now comes the defendant and demures to the reply of plaintiff-, for 
the reason that it does not state facts sufficient to constitute a de- 


fence to the answer of the defendants. 
By I. N. ALEXANDER anpb 


MILLER BROTHERS, Attorneys. 


And afterwards, at the June term, 1881, this cause came on to be 
heard and was disposed of as follows: 


Journal. 


JAcoB COUNTERMAN and JAcos Kerrn, for Themselves and Others, 
Plaintiffs, 


against 


Tue Boarp or Trustees or Dupin Townsuip, Mercer County, 
Ohio; J. V. Sidenbender, Auditor of Mercer Co., O., and Six 
Stager, Treasurer of Mercer County, Ohio, Defendants. 


This day this cause came on to be heard upon the demurrer of 
the plaintiff- to the second and third defences in the defendants’ an- 
swer set forth, and was argued by counsel; on consideration whereof 
the court does find that the said demurrer is not well taken as to 
either the said first defences or said second defences. Said demurrer 
is therefore overruled as to both of said defences; and thereupon the 
said plaintiff- asked and obtained leave to file a reply herein. 


And afterwards, on the 15th day of Sept., 1881, the following 
reply was duly filed in the clerk’s office of said court, to wit: 
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Reply. 
In the Court of Common Pleas, Mercer County, Ohio. 


93 JACOB CoOUNTERMAN and Jacos Kerra, for Themselves and 
Others, Plaintiffs, 


against 


Tut Boarp or Trustees or Dustin Townsnaip, Mercer Co., O., 
. et al., Defendants. 


And now comes the said plaintiff- and for reply unto the answer 
herein say that they admit that the defendants have no personal or 
beneficial interest in the subject of the action, and also the defend- 
ants have no knowledge as to who is the owner and holder of said 
pretended bonds; and the said plaintiffs, for further reply unto said 
answer, say that they deny each and every averment therein con- 
tained not hereinafter admitted ; and the said plaintiffs further say 
that they never assented to, but,on the contrary, opposed the enactment 
of the pretended act of the General Assembly referred to in the pe- 
tition and answer; that they advised against and voted against the 
construction of any line of railway pretended to be authorized by ~ 
said act,and opposed and advised against the doing of any act or 
thing pretended to be authorized by said act. Plaintiffs further 
aver that they are wholly ignorant as to whois the owner or holder of 
said pretended bonds issued under said pretended act, and that they 
have no means of ascertaining the same, and therefore ask as they 
have heretofore prayed in their petition. 


ISAIAH PILLARS, 
Attorney for Plaintiff. 


STATE OF OHIO, sia's 
Mercer County, { ~° 


Jacob Counterman, one of said plaintiffs, being duly sworn, says 
that the statements of the foregoing reply are true as he verily be- 


lieves. 
J. COUNTERMAN. 
94 Sworn to before me and subscribed in my presence this 


Sept. 15th, 1881. 
T. C. TOUVELLE, Clerk. 


And afterwards, at the June term, 1881, of said court, this cause 
came on to be heard, and was disposed of as follows: 
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Journal. 


JACOB COUNTERMAN & JAcop Kerrn, for Themselves and Others, 
Plaintiffs, 
against 


THE Boarp or Trustees oF Dustin Townsurp, Mercer Co., O.; 
J. V. Sidenbender, Auditor Mercer Co., O., and Six Stager, 
Treasurer of Mercer Co., Ohio, Defendants. 


This day came the parties to this action in person and by counsel ; 
thereupon this cause came on to be heard upon the demurrer of the 
plaintiffs to the second and third defences in the answer of the de- 
fendants, and wasargued by counsel; on consideration whereof the 
court does overrule said demurrer to both the second and third de- 
fences ; to which ruling and holding of the court the plaintiffs ex- 
cepted. 

a the plaintiffs asked and obtained leave to file a reply 
herein, which was.accordingly filed forthwith. 

Thereupon the defendants filed a demurrer to the said reply, which 
then came on and was heard; on consideration whereof the court 
does find that said demurrer is well taken and does sustain the 
same. 

It is considered by the court that the petition be dismissed and the 
injunction heretofore allowed in this case be, and the same is hereby, 
dissolved and discharged, and it is further considered bv the court 

that the defendant- do recover of the plaintiffs the costs in 
95 this behalf expended, taxed at $ ,and that the plain- 
tiffs pay their own costs. | 

Thereupon the plaintiffs gave notice of their intention to appeal 
this cause to the district court of Mercer county, Ohio, and the court 
does fix the amount of appeal bond at one thousand dollars, to ‘be 
executed with sureties to the satisfaction of the clerk of this court, 
conditioned according to law. 

Recorded November 11th, 1881. 


T. G. TOUVILLE, Clerk. 
Certificate to Common Pleas Record. 


THE STaTE OF OHIO, ts 


Mercer County, 


I, Edward Landfair, clerk of the court of common pleas within and 
for said county, and in whose custody the files, pleadings, journals, 
records, execution dockets, and seal of said court are required by the 
laws of the State of Ohio to be kept, hereby certify that the fore- 
going copy is taken and copied from the records of the proceedings 
of the court of common pleas within and for said Mercer county, 
and that said foregoing copy has been compared by me with the 
original record, and that the same is a correct transcript therefrom. 

In testimony whereof I do hereunto subscribe my name officially 
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and affix the seal of said court, at the court-house in Celina, in said 
county, this 30th day of May, A. D. 1887. 
[SEAL. ] EDWARD LANDFAIR, Clerk. 


96 Mercer County District Court, 1882. 


JacoB CouNTERMAN & Jacop Kern, for Themselves and Others, 
V8. 


THE Boarp or Trustees oF Dustin Townsuip, Mercer Co., O.; J. 
V. Sidenbender, Auditor of Mercer Co., O., and Six Stager, Treas- 
urer of Mercer County, O., Defendants. 


On appeal. 


This day this cause came on to be heard upon the demurrer of 
the plaintiffs to the 2nd and 8rd ground of defence set up in the 
answer of defendant-, which was argued by counsel; on considera- 
tion whereof the court does find that the said demurrer is not well 
taken and does overrule the same; to which said rulings of the 
court the plaintiffs excepts. 

Thereupon the plaintiff- asked and obtained leave to file a reply, 
which said reply was accordingly filed instanter; and thereupon 
the said defendants filed a demurrer to said reply, which said de- 
murrer was argued by counsel; on consideration whereof the court 
does find that said demurrer is well taken and does sustain the 
same; to which ruling of the court the plaintiff- excepts. 

It is thereupon considered by the court that the said petition 
ought to be dismissed. 

It is thereupon ordered, adjudged, and decreed by the court that 
the petition of the plaintiff- be dismissed ; and it is considered by 
the court that the said defendants recover of the plaintiffs their costs 
in this behalf, taxed at $ - to which said ruling of the court dis- 
missing said case and judgment as to costs the plaintiff- excepts. 


97 Tue State or Onto, City of Columbus: 
Supreme Court of the State of Ohio. January Term, 1882. 
JACOB CoUNTERMAN et al. vs. TRusTEES OF DuBLIN TOWNSHIP. 


Error to the district — of Mercer county, Ohio. 


This cause came on to be heard upon the transcript of the record 
of the district court of Mercer county and was argued by counsel ; 
on consideration whereof it is ordered and adjudged by the court 
that the judgment of the said district — be, and the same is hereby, 
reversed for error in overruling the demurrer to the second and 
third defence- set up in the answer and in sustaining the demurrer 
to the reply. And this court, proceeding to render the judgment 
which the said district court should have rendered, do- order and 
adjudge that the said demurrer to the second and third defense- set 
up in the answer be, and the same are hereby, sustained, the de- 
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murrer to the reply overruled, and this cause is remanded to said 
district court for such further proceedings as may be authorized by 
law. 

It is further ordered that the plaintiffs in error recover of the de- 
fendants in error their costs herein expended, taxed at $——. 
Ordered that a special mandate be sent to the district court of 
Mercer county to carry this judgment into execution. 


I, Dwight Crowell, clerk of the supreme court of Ohio, do 
hereby certify that the foregoing entry is truly taken and correctly 
copied from the journal of said court. : | 
98 Witness my hand and seal of said court this 8th day of 


December, 1882. 
DWIGHT CROWELL, Clerk. [seat.] 


Strate oF Ouro, City of Columbus: 
Supreme Court of Ohio. 


To the honorable district court within and for the county of Mercer, 

Ohio, Greeting: 

We do hereby command you that you proceed without delay to 
carry the within and for-going judgment of our supreme court of 
Ohio in the case of Jacob Counterman et al. vs. Trustees of Dublin 
Township into execution, the petition in error herein and hereto- 
fore granted to the contrary notwithstanding. 

Witness Dwight Crowell, clerk of our supreme court of Ohio, at 
Columbus, this 8th day of December, 1882. 

DWIGHT CROWELL, Clerk. [sEAt.] 


Mercer District Court. 


JacoB CoUNTERMAN and Jacop Kerrnu, for Themselves 
| and Others, 
against No. 110. 
Tue Boarp or Trustees oF Dustin TownsuiP, Mercer 
Co., O., and Others. 


SATURDAY, September 29th, 1883. 


This day this cause came on for hearing upon the demurrer to 
the 2nd & 3rd defence- set up in the answer, and the court, being 
fully advised in the premises, is of opinion that said demurrer is 
well taken. It is therefore ordered that said demurrer to said 2nd 
and 3d grounds of defence be, and the same is hereby, sustained. 

Whereupon this cause came on for trial upon the issues joined in 
the first defence set up in the answer, and this court, being fully ad- 

vised in the premises, does find upon said issues in favor of 
99 said plaintiff, and the court does further find the averments 
of said petition to be true. It is therefore considered, ad- 
judged, and decreed that the treasurer of Mercer county, Ohio, be 
forever enjoined from the collection of all taxes assessed against the 
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said plaintiffs and those for whom they sue, as prayed for in the 
said petition. 

It is further ordered, adjudged, and decreed that the auditor of 
Mercer county, Ohio, be, and he is hereby, forever enjoined from 
— on the tax duplicate of Mercer county, Ohio, the taxes so 
evied against said plaintiffs and those for whom they sue, as they 
have set forth and prayed for in said petition. 

It is further ordered, adjudged, and decreed that the Board of 
Trustees of Dublin Township, Mercer County, Ohio, be forever en- 
joined from making any levy or certifying any levy of taxes against 
the plaintiffs or the property of the plaintiffs or those for whom they 
sue, under and by virtue of this act of the General Assembly of Ohio, 
recited and referred to in the petition, or by virtue of any proceed- 
ings thereunder, as is prayed for in said petition. 

It is further ordered and adjudged that the Board of Trustees of 
Dublin Township, Mercer County, Ohio, pay the costs herein, taxed 
at $ , out of the township funds, and in default thereof that 
execution issue therefor. 


Certificate to Circuit Court Record. 


Tue STATE OF OHIO, \ -: 
Mercer County, 


—, Edward Landfair, clerk of the circuit court, within and for said 

county of Mercer, and in whose custody the files, pleadings, 

100 journals, records, execution dockets, and seal of said court 

are required by the laws of the State of Ohio to be kept, cer- 

tify that the foregoing copy is taken and copied from the records of 

the proceedings of the late district court within and for said Mercer 

county, and that said foregoing copy has been compared by me with 

the original record, and that the same is a correct transcript there- 
from. 

In testimony whereof I do hereunto subscribe my name officially 
and affix the seal of said court, at the court-house in Celina, in said 
county, this 30th day of May, A. D. 1887. 

EDWARD LANDFAIR, Clerk. [seat] 


Answer of the Trustees of Dublin Township and the Other Defendants, 
Except John L. Lameraux. 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Western Division. 


Tue Mitrorp Five-Cent Savine- INsTiTuTION 
v8. 
Tue TRusTEES OF DusLin Townsuip, Mercer Co., Ohio, CoRNELIUS 
Smith, Henry Van Tilburg, Peter Frysinge, Allen G. Wiley, & 
John L. Lameraux, Def’ts. 


The defendants, for their answer to the amended petition, say that 
they admit that on the 10th day of April, 1880, the Legislature of 
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Ohio passed the act which is referred to in the said amended peti- 
tion and which is found in vol. 77 of the Session Laws of Ohio, at 
pages 165, 166, 167, and 168, to which for the exact copy of 
101 =the said law the defendants hereby refer, and which in its en- 
tirety, without here rewriting it, they make a part of this their 
answer. 

They admit the appointment of a board of five trustees; that a 
vote was taken by the electors of the township, and that a majority 
of the votes were in favor of the construction of the railroad. 

They admit that the board of trustees of said railroad, not the 
township trustees, caused to be prepared and issued the said bonds 
and coupons in the petition charged, and that the same were sold 
to the plaintiff; that the coupons alleged in said amended petition 
and the principle of the bonds have not been paid, and they deny 
each and every other allegation in said amended petition contained 
_and in each of the various causes of action therein contained. 


Second defence. 


And for further defence these defendants say that the defendant 
Lameraux had departed this life long before the commencement of 
this action, and his estate has been fully settled and administered 
upon; that no claim was ever presented to his personal representa- 
tives by the plaintiff- or any one for them for allowance. 


Third defence. 


And for a third defence these defendants aver that the act of the 
General Assembly of the State of Ohio under which all of the pro- 
ceedings alleged to have been had in said amended petition, laced: 
ing the issuing and sale of the bonds aforesaid, were and are in con- 
flict with the constitution of the State of Ohio; that Dublin town- 
ship, in Mercer county, is the only township in the State of Ohio to 
which the said act under its terms or classification could be or was 
intended to be made applicable ; that itis and was a sparsely settled 
agricultural township, having a population of 1,599 persons 
102. only and the only township in the State having the popula- 
tion at the last Federal census named in said act, of 1,599 
persons. : . 

That this act was one of a series of acts passed by the said Gen- 
eral Assembly for the purpose of contributing the moneys of the 
townships through which a line of railroad which bad been pro- 
jected and laid out was to run; was to be aided and constructed by 
taxation on the property of said township, not as an independent 
railroad in each township, nor to be owned by the township, but for 
the purpose of constructing a line of railroad to be owned, controlled, 
and operated by the railroad corporation, which was to be aided in 
its construction in this way, and the act under consideration was by 
legislative intent, as well as the intention of the Trustees of Dublin 
Township, to make the proposed railroad a link in a more extended 
route or line of railway. . 

That it was not contemplated at any time, either by the Legislature 
or the people, that an independent railroad should be constructed 


oe “4 bli ® sj a ee 
eo eee Ps 
* * 


THE MILFORD FIVE-CENT SAVINGS INSTITUTION. 95 


in said township, but that the same should become connected with 
or consolidated with other roads, and thus to unite the means and 
credit of the township with those of other parties in order to pro- 
mote a common enterprise, to wit, the construction of a continuous 
line of railway, which could not be accomplished without such com- 
bination of interests. 

That a line of railroad, now known as the Cincinnati, Jackson 
and Mackinaw railroad, had been surveyed, laid out, and projected 
from Cincinnati, in the State of Ohio, to Jackson, in the State of 
Michigan, through said Dublin township and the townships north 
and south of the same, through which said projected railroad was 
projected and surveyed. 

That said railroad company made it a condition to 
103 the building of said railroad on the line aforesaid and through 
the township aforesaid that each of said townships should 
raise and contribute towards the building of said railroad a certain 
amount in the way of local aid; that a number of said townships, 
towns, and villages through which said railroad ran by voluntary 
subscriptions raised the amount thus required, and others, not 
being — to raise the same by voluntary subscription, resorted to 
Lentlatiels such as that in the petition set forth to enable said town- 
ships and municipalities by taxation to contribute the amount re- 
quired by them, and the act in question was one of said acts and in 
pursuance of said purpose. 

That a large number of acts of the Legislature were passed at the 
same session authorizing said townships through which said rail- 
road was projected to build — railroad within the limits of said 
townships similar to the act relating to Dublin township averred in 
said petition. | ) 

That all of said townships are geographically situated on the con- 
tinuous line of said projected railroad. 

That in each of said townships the line of railroad proposed was 
of such length and expense that the amount authorized to be ex- 

ended in constructing said railroad by such townships, respect- 
ively, was not one-fifth part of the amount absolutely necessary to 
construct such railroad, without any equipment or any of the appli- 
ances for operating the same. 

That none of said laws, including that relating to the defendant, 
gave said trustees or any of them any authority to complete said 
railroad in the said township or to equip or operate the same, and 
none of said townships has any authority under the laws of Obio so 
to do. 

That the officers of said railroad company, its agents and 
104 —_ and attorneys, prepared said different acts of the Legislature 
and personally solicited their passage. 

That the said road authorized to be built in said Dublin township 
was seven miles in length and the actual cost was not less than sev- 
enty-five thousand dollars. . 

That it was built and completed by said railroad company on its 
projected and surveyed line, and a lease of such railroad as was 
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built by the proceeds of said bonds leased to said company for 99 
years, renewable in periods of 99 years thereafter. 

And defendants aver that all of the facts before alleged as to said 
contemplated railroad, and the additional fact that it was projected 
through a sparsely settled agricultural territory, through townships 
having a population as low as 500 persons, and that the townships 
thus authorized by said various acts of the Legislature to construct 
roads were geographically situated so as to form a continuous line of 
railroad, were well known to the people of the State and to the mem- 
bers of the Legislature, the people of the various townships, the offi- 
cers of the railroad company, and, at the time of their purchase of 
said bonds, to the plaintiff. : 

They aver that the supreme court of the State of Ohio have held 
and decided that the law in question and similar statutes passed 
for the promotion of the same and like projects were in violation of 
the constitution of the State of Ohio, and therefore void. 

And these defendants especially deny the allegations of the peti- 
tion that the said act or any similar act was ever declared or held 
to be valid in any decision in the State of Ohio by the supreme 
court thereof, or that the same is in any manner similar to the case. 

of Walker vs. Cincinnati, reported in 21 O.S. Reports. By 
105 uniform line of decisions legislation similar to that in ques- 
tion has been held and delivered to be invalid. 


Fourth. 


And for a fourth defence these defendants aver and say that after 
the said bonds were issued Jacob Counterman and Jacob S. Keith, 
tax-payers of said township, brought suit in the court of common 
pleas of Mercer county for and in behalf of themselves and all other 
tax-payers of the county, as authorized by the laws of the State of 
Obio, nearly all of whom unite in the said action in the same form, 
authorized by law, as complainants, to the number of 65, and con- 
stituting a large majority in number and amount of the tax-payers 
of said township, against The Board of Trustees of Dublin Town- 
ship, Mercer County, and the Auditor and Treasurer of the County, 
to enjoin the collection of taxes upon the property of said township 
for the purpose of paying the said bonds of the plaintiffs and the 
other expenses incurred under and by virtue of the act aforesaid, 
averring that all of said proceedings are illegal and void because the 
act in question was unconstitutional. 

That the defendants made defence to said action upon the merits, 
and the same resulted in a decree perpetually enjoining the defend- 
ants, The Trustees of said Township and the Auditor and Treas- 
urer of the County, from collecting or attempting to collect or en- 
force taxes provided for in said act or any taxes for the purpose of 
paying anything upon said bonds or coupons or the other expenses 
growing out of the proceedings authorized by said act. 

That the said case is reported in 38 O. S. Reports, at page 

106 515, and a copy of the record in said case these defendants 
file herewith as a part of this answer, and to which reference 

is here made for a more full and accurate description of the parties 
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oe issues therein, as well as the judgments and decrees rendered 
therein. 

And these defendants aver that it would be impossible, in view of 
said decree, to enforce against the property of said township any 
taxation whatever for the purposes of paying anything to the plain- 
tiff- upon said bonds or coupons. 

Fifth. 

And these defendants further aver and say that on the 30th day 
of August, 1884, there was filed in the district court of Mercer county 
a petition by the plaintiff in this action, as relator, against The 
Trustees of Dublin Township and the Auditor of said Mercer County, 
wherein all of the facts related in the petition in this case were 
averred ‘by the relator, as shown by the record in said case, hereto 
attached and inade a part hereof, and praying for a writ of man- 
damus commanding the Trustees of Dublin Township to levy upon 
the taxable property of the township an amount necessary to pay 
the interest and principle of said bonds as they mature, and to re- 
quire the auditor to place the same upon the tax duplicate of the 
county. 

That an alternative writ of mandamus issued in this action, re- 
turnable according to law. 

That the defendants answered in that action, as shown by said 
record, hereto attached and made a part of this answer, and there- 
upon the said cause came on for trial upon the merits, the plaintiff 
having demurred to a part of the answer, as shown by said record, 

and judgment and decree was entered in said cause finding 
107 _ that the defence set up in said answer was good and valid in 

law and dismissing said petition of the plaintiffs upon the 
merits, refusing to grant the prayer thereof. An exemplified copy 
of the record in said cause, as heretofore stated, is attached hereto 
and made a part of this answer. 

And plaintiff- avers that said judgment was entered by the circuit 
court of Mercer county, to which court all causes pending in the 
district court was transferred by law, and which court had jurisdic- 
tion of said cause, and the said judgment and decree of the said 
court stands unreversed and in full force. 

Sixth. 

And these defendants, further answering, say that said Cornelius 
Smith, Henry Van Tilburg, Peter Frysinger, Allen G. Wiley, and 
the said John L. Lameraux, during his said lifetime, in all the trans- 
actions averred in the plaintiffs’ petition acted as public officers, ap- 
pointed under and by virtue of the act aforesaid and not in any 
sense in their individual capacity. 

That the plaintiffs well knew that their entire action was under 
and by virtue of the appointment as such public officers and the 
power conferred upon them by the said act, and in the dealings and 
transactions aforesaid that they were acting solely as the representa- 
tives of the public, with no other authority and professing no other 
authority than that conferred upon them by the said law; that the 
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plaintiff- ought not to have and maintain their said action against 
them as individuals for the reason aforesaid, and that they person- 
ally did not, nor did any of them, receive any individual benefit or 
enter into any individual arrangement or contract with the plain- 
tiffs or any one for them. 


108 Seventh. 


Reiterating and reaverring all the allegations of said third defence 
the same as if again here rewritten, and making the same a part 
hereof, the defendants further say that it is provided by section 6, 
article 8, of the constitution of the State of Ohio.in force at the time 
of the passage of the act of the General Assembly aforesaid and still 
in force, “that the General Assembly shall never authorize any 
county, city, town, or township, by a vote of its citizens or otherwise, 
to become a stockholder in any joint-stock company, corporation, or 
association whatever, or to raise money for or loan its credit to or 
in aid of any such company, corporation, or association.” 

That under the act in question it was the purpose and design of 
the act, as shown by its terms and concurrent legislation authoriz- 
ing their townships to vote aid to the completion of the general 
scheme of building a railroad, to furnish the public credit or money 
of the township to be used in a part of the construction of a railroad 
which it was well known to the people and to the plaintiffs must be 
completed, if completed at all, by other parties out of their own 
means, and who were to own and have the beneficial control and 
management thereof when completed. 

That the provisions of said railroad law, meaning the act of the 
General Assembly aforesaid, were known to all the people, includ- 
ing the plaintiffs, to be impossible of being carried out or executed, 
except as a means of aiding in the construction of a line of railroad 
which could not and was not intended to be owned or operated by 
said township. 

That the said railroad would have no value as a line of 

109 ~—srailroad extending simply from one end of the township to 

the other, and no value except as a part of a system which 

was well understood to have been projected by parties who were 
seeking this method of obtaining aid from the said township. 

That it was well known and understood by all people, including 
the plaintiffs, who gave the matter any consideration whatever, that 
the act in question was intended as an evasion of the provisions of 
the constitution aforesaid. 

That there was no provision in the said act by which it would be 
possible for the said township to equip, control, or operate said rail- 
road when built. | 

That the act in question and the scheme therein contemplated, 
together with the concurrent legislation in reference to the same 
projected railway, was similar to that which had been decreed by 
the supreme court of the State of Ohio to be in plain violation of 
the constitution of the State of Ohio in the case of Taylor vs. The 
Commissioners of Ross County, 23 O.S. Reports, page 22, which 
decision had been made after the case mentioned in the petition of 
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the plaintiff of Walker vs. Cincinnati, 21 O. S. Reports, page 15, and 
which was in full force and the law of the land at the time of the 
passage of the act of the General Assembly under which said bonds 
were issued. 

Wherefore these defendants pray that said petition may be dis- 
missed, and that they may recover their costs. 


MARSH anp LOVE anp 
DOYLE anp SCOTT, 
Attorneys for Defendant. 


THe Strate oF Onto, | 


, SS = 
Lucas County, j 


John H. Doyle, being duly sworn, says he is one of thé attorneys 

for the defendants duly authorized herein; that said defendants are 

all absent from the county of Lucas, and that the facts stated 

110 and allegations contained in said answer are true, as he 
believes. 


JNO. H. DOYLE. 


Sworn to before me and subscribed in my presence May 13, 


1887. 
CHAS. F. LEWIS, 
Notary Public, Lweas County, Ohio. 
Proceedings before the Honorable J. J. Moore, Thomas Bur, and 


Henry W. Sumy, judges of the cireuit court within and for the 
county of Mercer and State of Ohio, at the June term thereof, 
begun aud held at the court-house, in Celina, on the 15th day of ' 
June, A. D. 1885. 


THe STaTve or Onto on Relation of Mitrorp Five-Cent SAavinas 
INSTITUTION 
vs. 


Tue Trustees or Dustin Townsurp, Mercer County, Ohio, and 
JosEPH SIDENBENDER, Co. Auditor. 


Be it remembered that heretofore, to wit, on the 30th day of Au- 
gust, A. D. 1884, came the State of Ohio, in relation of The Milford 
Five-Cent Savings Institution, and filed its certain petition in the 
clerk’s office of said county against The Trustees of Dublin Town- 
ship, Mercer County, Ohio, and Joseph Sidenbender, county auditor, 
and which petition is in the words and figures following, to wit: 
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Petition for Mandamus. 
In District Court. 


THE STATE oF OHIO, | _ 
Mercer County, hay 


Tue STate oF OnTO0 on Relation of Mitrorp Five-Cent SAVINGS 
InsTITUTION, a Body Corporate, PI’ff, 


v8. 


Tue Trustees oF Dustin Townsuip, Mercer County, Ohio, and 
JOSEPH SIDENBENDER, Auditor of Mercer Co., Ohio, Def’ts. 


The relator, “ Milford Five-Cent Savings Institution,” which 
is a body corporate, represents to said court that in the 
111 ~=year A. D. 1880—the month and date the relator cannot al- 
lege—the electors of said Dublin township, Mercer county, 
Ohio; desired to avail themselves of the provisions and benefits of a 
certain act of the General Assembly of the State of Ohio, entitled 
“An act to authorize certain township- to build railroads and lease 
or operate the same,” which passed and took effect April 10th, 1880, 
in order to construct for said township a certain railroad in said 
township known as the Celina, Van Wert and State Line Extension 
of the Columbus and Northwestern railway, and in furtherance of 
said purposes the requisite number of the tax-payers of said town- 
ship petitioned the trustees of said Dublin township to pass a reso- 
lution declaring it to be essential to the interests of said township 
that a line of railway should be constructed on the line designated 
in said petition and on the line of the aforesaid railway now leased 
by the Cincinnati, Van Wert and Michigan Railway Co., and that 
said line was named in said petition, and that said Trustees of Dub- 
lin Township, in accordance with the provisions of the first section 
of said act, did pass the said resolution declaring the necessity of 
said line of railway to be constructed and ordered. In accordance 
with said section a special election was ordered by said township 
trustees for the electors of said township to vote on the question to 
be submitted to them under said act and in pursuance of said reso- 
lution, and that more than twenty days’ notice of the time and 
place of holding said special election was given as required in said 
section, as to the place and all other particulars, and at the time 
and place named in said notice so published the electors of said 
township decided, by much more than a majority, in favor of said 
line of railway, and that due returns of said election were 
112 made to the clerk of said township, and by him laid before 
said trustees of said township, who declared the result of said . 
election by resolution, as said section of said act directs. 

Your relator further represents that after the declaration of said 
result by.said trustees as aforesaid they nominated five trustees, 
electors and freeholders of said township, known and designated as 
“the board of trustees of the Celina, Van Wert and State Line Ex- 
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tension of the Columbus and Northwestern Railway Company,” 
which nomination was presented to the judge of the court of com- 
mon pleas of said county, who approved of said nomination and 
ordered an entry thereof to be made in the records of said court, and 
that each of said trustees so nominated and approved gave bond 
and otherwise qualified as required by the second section of said 
act. 

The relator further represents and avers that in order to con- 
struct said line of railway in said township said board of trustees of 
said railway for said township, in pursuance of said election and 
proceedings had thereafter and as authorized by said act, decided to 
issue bonds and borrow money therein in the sum of $10,000.00, 
and did borrow of the firm of Emmerson, Marble and Co., then of 
Van Wert, Ohio, said sum of $10,000.00, and for the payment of 
which said trustees of said line of railway, on the Ist day of June, 
1880, executed and delivered to said Emmerson, Marble & Co. bonds 
of said township and in its name, about eight for $500 each and 
six for $1,000.00 each, and each bearing interest at six per cent. and 
the interest payable July Ist and January Ist of each year, said 
bonds payable July Ist, A. D. 1900. A copy of one of said bonds is 
as follows: 


“ $500.00. Srave oF Onto, Mercer County. 
“ Act of the General Assembly of Ohio, passed April 10, 1880. 


113 “The board of trustees of the Celina, Van Wert and State 

Line Extension of the Columbus and Northwestern Railway 
Company acknowledge to have borrowed for the use of Dublin 
township, Mercer county, Ohio, and that said township is indebted 
to and on behalf of said township promise to pay to Emmerson, 
Marble & Co. or bearer the sum of five hundred dollars on the Ist 
day of July, A. D. 1890, at the First National Bank in New York, 
with interest at the rate of six per cent. per annum, payable semi- 
annually on the Ist day of July and January each year, at the First 
National Bank in New York city,on surrender of the proper coupon 
hereto attached. 

“In witness whereof the president of said board has signed and 
sealed this the bond of said township, and the same has been at- 
tested by the clerk of said township on the Ist day of June, 1880. 

“HENRY VAN TILBURG, [seat] 
“ President. 
“Attest: JOHN W. MILLER, 
“ Clerk of Dublin Township, Mercer County, Ohio.” 


And that each of the other bonds is similar in form and sub- 
stance, except said number- thereof are the denomination of 
$1,000.00 ; and, further, that said interest coupons were attached to 
said bonds, of which the following is a specimen copy: 
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“ $30.00. 7 Interest Warrant. 


“On the 15th day of July, A. D. 1882, Dublin township, Mercer 
county, State of Ohio, will pay the bearer the sum of thirty dollars 
at the First National Bank, in New York city, being 54 months’ 
interest on bond No. 1, dated June Ist, 1880. 

“JOHN A. MILLER, 
“ Township mom § 


The relator further represents that, having received said borrowed 
money, said board of railway trustees proceeded to cause said line 
of railway to be constructed, and delivered said bonds, with said 

coupons attached, to said Emmerson, Marble & Co.,and that 
114 afterwards and before said coupons became due, in good 

faith and in the usual course of business, the relator pur- 
chased said bonds, with said coupons attached, and, except the 
coupons for the year 1881, which were paid, the relator is now the 
‘ bona fide owner thereof. 

The relator avers that said Trustees of Dublin Township made a 
levy on the taxable property of said township in the year 1880 to 
pay the interest on said bonds represented by said coupons, and cer- 
tified the same to the auditor of said Mercer county, who placed the 
same on the tax duplicate of said county against the taxable prop- 
erty of said township, and by means whereof the treasurer of said 
county collected taxes for said township, with which the interest for 
the year 1881 on said bonds was paid, but that there is more due to 
the relator from said township by virtue of the facts and proceedings 
aforesaid. 

The interest on said bonds falling due July Ist, 1882, $360.00 ; 
Jan. Ist, 1883, $360.00 ; July Ist, 1883, $360.00 ; January Ist, 1884, 
$360.00, and July Ist, 1884, $360.00, for which the relator holds the 
coupons. 

That after paying the said interest for the year 1881 said Trustees 
of Dublin Township failed and neglected to make levies for the pay- 
ment of said interest now due, and the auditor of said county took 
said tax off the duplicate of taxes forsaid townshipand refuses to enter 
any levy thereon to pay said interest or reduce said bonds; all of 
which bas been requested by said trustees and said auditor. 

The relator further represents and avers that said line of railway 
with said borrowed money was constructed in said township on the 
route described in:the said petition and proceedings thereafter, and 

said township and its citizens are enjoying the full benefit and 
115 convenience of said line of railway, and said citizens and 

tax-payers of said township and its said trustees, before said 
bonds were issued, leased said line of railroad to the Cincinnati, 
Van Wert and Michigan Railway Company and received, in con- 
sideration of the same, $20,000.00 in same bonds which are now 
owned by said township, knew that said bonds were about to be 
‘issued and said money borrowed thereon and said bonds were about 
to be negotiated and made no objection thereto, and that the relator, 
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believing said bonds to be valid and before any adverse adjudication 
had been made concerning said act, purchased the same. 

The relator therefore prays that a writ of mandamus may issue to 
said defendant, commanding the Trustees of said Dublin Township 
to make the levy on the taxable property of said township necessary 
to pay interest accrued and the accruing interest and to pay said 
bonds as they mature, and to certify the same to the auditor of said 
county to be placed on the duplicate, and that said auditor do place 
said levy so made on said duplicate as in other cases, and for such 
other directions to said defendants as are necessary to protect the 


rights of the relator. 
JAMES L. PRICE, 
Alt’y for Relator. 
THE STATE OF Onto, | roe 
Allen County, See 


J. L. Price, being sworn, says the facts alleged in the fore- 
going are true as he verily believes, and that said relator is a non- 


resident of Ohio. 
J. S. PRICE. 


Sworn to before me and signed in my presence Aug. 26, 1884. 
DAVIS J. CABLE, 
Notary Public. 


And afterwards in said cause the following entry was made, to 
wit: 


116 Petition for Mandamus. 
Mercer County District Court. 


THe STATE oF Onto on Relation of Minrorp Fivx-Cent SAvineas 
INsTITUTION, Plaintiff, 
Us, 


Tue Trustees or Dustin Townsurp, Mercer Co., Def’ts. 


Application for alternative writ before Judge C. M. Hughes, at 
chambers. 


On motion of the relator in the above cause, and upon exhibiting 
its petition therefor in due form, it is ordered by me that an altern- 
ative writ ofmandamus be, and hereby is, allowed and directed to 
be issued forthwith in the above-entitled cause against the defend- 
ants therein named, and returnable on the 12th day of we erent: 
1884, directing them to do the matters and things complained of 
against them in said petition, or on said day by answer to show 
cause why they should not do the same. 

Ordered that the foregoing be entered on the journal of the dis- 
trict court of Mercer county, Ohio. 

CHAS. M. HUGHES, 
One of the Judges of the District Court 
in and for Mercer County, Ohio. 
5—I43 
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And afterwards, on the 12th day of September, 1884, came the 
defendants, The Trustees of Dublin Township, Mercer County, Ohio, 
and filed their demurrer to the petition of the plaintiffs, which is in 
words and figures following : 


117 Demurrer. 
THe State or Ono, Mercer County: 
In District Court. 


THe Srate or Onto on Relation of Mirrorp Five-Cent SAVINGS 
INsTITUTION, Plaintiff, 
vs. 
TRusTeEs OF DuBLIN Townsuip, Mercer County, Ohio, and JoserH 
SIDENBENDER, Auditor of Mercer County, Defendants. 


And now comes the defendants and demurs, and for grounds of 
demurrer say : 
The petition does not state facts sufficient to constitute a cause of 
action. 
MARSH Anpb LOWER, 
Att’ys for Def’ts. 


And thereupon the following entry was made: 


Tue Strate or Onto on Relation of Mitrorp Five-Cent SAviInas 
InstiTuTION, Pi’ff, 
v8. 
Tue Trusters oF Dusiin Townsuir et al., Def’ts. 


This cause was heard on demurrer of defendants to plaintiff’s 
petition, and was argued by counsel; on consideration whereof the 
court do overrule said demurrer, and leave is given defendants Lo 
answer by January Ist, 1885. 

It is further ordered that plaintiff give security for costs. 


Afterwards, to wit, on the 28th day of November, 1884, defend- 
ants filed answer in words and figures following: 


Answer. 
Tue STATE OF OHIO: 


In District Court of Mercer County. 


Tue Strate or Onto on Relation of Mitrorp Five-Cent SAVING- 
InstiTuTION, PI’ffs, 
vs. 
THe Trustees oF Dupin Townsurp, Mercer County, Ohio, et al., 
Def’ts. 


I defence. 


The defendants for answer say they have no means to know that 
_the Milford Five-Cent Savings Institution is a body corporate; they 
therefore deny that said plaintiff is a body corporate. 


«* 
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They deny that all the citizens of Dublin township are enjoying 
benefits or conveniences of the line of railway described in 
118 said petition. They deny thatall the citizensand tax-payers 
of said township knew that said bonds were about to be or 

were negotiated. 

They deny that all the electors or tax-payers of said township 
desired to avail themselves of the provisions of the act set out in 
plaintiff’s petition. 

IT defence. 


For a second defence the defendants say that Milton Hays, Geo. 
Frysinger, and Simon Kiser are the legally qualified trustees of 
Dublin township, and as such are the defendants, with Joseph 
Sidenbender, auditor, as codefendant herein; that they and each of 
them, as said trustees, have no beneficial interest in the subject of 
this action; that the tax asked to be levied by these trustees for 
the purposes set out in the petition of the relators is illegal and 
without any authority of or validity in law, and in violation of the 
rights of the tax-payers of said township of Dublin. 


III defence. 


Said defendants further say that a large number of the citizens, 
and who are tax-payers of said township, to wit, Jacob Counterman, 
Jacob Keith, Abel Hardin, P. C. Hardin, Emanuel Grosnickel, Z. 
Sutton, Godfrey Harmon, F. Mutuspaugh, Elias Deal, J. W. Fox, 
E. M. Halfhill, Hiram Allen, W. M. Feyer, Levi Rutledge, Lewis 
Higgins, Thomas Sanift, Perry Harris, Elijah Rhodes, Elisabeth 
Rhodes, Peter A. Miller, Martin Harmon, Isaac Harris, W. M. Rut- 
ledge, Hiram Clutter, J. Lester, Eli Maetz, P. Maetz, J. M. Sutton, 
Sylvester Sutton, W. Custer, S. D. Burns, S. H. Clark, W. Davis, J. 
W. Tullis, M. Adams, R. Ketchem, Levi Dyrut, G. W. Purdy, S. F. 
Hays, John Shinmebury, Allen Jameson, A. W. Frysinger, L. Rice, 

L. Williams, A. Ketchum, W. 8. Custer, A. C. Harper, J. C. 
119  ~+Fast, J. Carter, M. P. Hawk, Geo. Donavan, E. Donavan, Jos. 

W. Dyrest, J. H. Robison, Catharine Robinson, Daniel Huff- 
man, 8S. W. Dyrest, John Mutuspaugh, N. E. Webb, John O’Neil, A. 
V. Gundy, John Putnam, James V. Gundy, E. B. McCaig, J. F. 
McCaig, Geo. W. Petro, Enos Allen, C. C. Stofer, gre Drake, M. 
R. Hays, un — Palmer, Thomas Palmer, Jr., G. E. Chivington, H. 
J. Palmer, Sam. Chivington, O. P. Farris, J. W. Harris,G. W. Siler, 
Jos. Williams, Thom. McLaughlin, and Thos. Palmer, Sr., have been 
relieved of the payment of any tax or the assessment of any tax 
against them or either of them for the purposes for which the said 
plaintiffs ask the tax to be levied, and these defendants, Trustees of 
said Dublin Townshipand theirsuccessors in office, have been forever 
enjoined by this court from the levy of any tax upon the property 
of the persons above named or either of them for the purpose 
averred in plaintiffs’ petition. Said defendants therefore ask to be 


dismissed with their costs. 
MARSH anp LORCE, 
Att’'ys for Def’ts. 
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Tue State or Ouro, a 
Mercer County, 


Milton Hays, one of the trustees and defendant, says he believes 
the facts stated and allegations in the foregoing answer to be true. 
MILTON HAYS. 


Sworn to before me and signed in my presence this 23rd day of 
September, 1884. 
EDWARD LANDFAIR, Clerk. 


Afterwards and on the 5th day of June, 1885, came the plaintiff 
and filed demurrer to the answer of defendant-, which demurrer is 
in the following words: 


120 Demurrer. 


Tue Strate or OHIO, } “a 
Mercer County, 
Circuit Court. 


THE Strate or Onto on Relation of the Mitrorp Five-Cent 
SaAvinGs InstiTuTION, a Body Corporate, P|’fft, 
v8. 
Tue Trusters oF Dustin Townsuir, Mercer County, Defendants. 


The plaintiff demurrs to the 2nd defence in the answer of the de- 
fendants because the same does not state facts sufficient to consti- 
tute a defence to plaintiff's petition, and plaintiff also demurs to the 
3rd defence in said answer because it does not state facts sufficient 
to constitute a defence to plaintiff’s petition. 

PRICE ann OVERMYER, 
Attorneys for Plaintiffs. 


And afterwards, to wit, at the June term of said court, the follow- 
ing entry was made, to wit: 


In Circuit Court for Mercer County. 


MitrorD Five-Cent Savines Institution, Pl’ff, 
v8. : 
Tue Trustees oF Dustin Townsnip and J. V. SipenBenpeEr, 
Auditor of Mercer Co., Def’ts. | 


This cause came on to be heard upon the demurrer to the answer 
of the defendant-, Trustees of Dublin Township, and was argued by 
counsel, and the court, being fully advised in the premises, do find 
that said demurrer is not well taken, and do not allow the same; 


_and further find and adjudge that the writ of mandamus prayed for: 


in the petition of plaintiffs ought not to be allowed and said 
121 writ is refused. It is further adjudged by the court that the 
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defendants recover of the plaintiffs their costs, taxed at $——, 
and execution issue therefor; to which findings and judgments of 
the court the plaintiffs, by his counsel, excepts. 


Certificate to Circuit Court Record. 


THe Strate or Onto, = 
Mercer County, ee 


I, Edward Landfair, clerk of the circuit court within and for said 
county of Mercer, and in whose custody the files, pleadings, journals, 
records, execution dockets, and seal of said court are required by the 
laws of the State of Ohio to be kept, hereby certify that the fore- 
going copy is taken and copied from the records of the proceedings 
of the circuit court within and for said Mercer county, and that said 
foregoing copy has been compared by me with the original record, 
and that the same is a correct transcript therefrom. 

In testimony whereof I do hereunto subscribe my name officially 
and affix the seal of said court, at the court-house in Celina, in said 
county, this 5th day of May, A. D. 1887. 

[SEAL. ] EDWARD LANDFAIR, Clerk. 


And thereupon said plaintiff files its demurrer thereto as follows: 
Demurrer. 
In Cireuit Court of the U. S., N. D. Ohio, Western Div. 


Tue Mitrorp Five-Cent Savinas [nstrirution, PI’ff, 


vs. 
Tue Trustees oF Dusiin Townsuip, Mercer County, Ohio, e¢ al., 
Defendants. 
122 Demurrer to fourth defence. 


The said plaintiff, a body corporate, now comes and demurrs to the 
fourth defence set out in the answer of the defendants because the 
said defence does not state facts sufficient to constitute a defence to 
plaintiff’s petition. 

Demurrer to fifth defence. 

And said plaintiff demurs to the fifth defence contained in the 
answer of the defendants because said defence does not state facts 
sufficient to constitute a defence to plaintiff’s petition. 


Demurrer to sixth defence. 


And the said plaintiff demurs to the sixtk defence contained in 
the answer of said defendants because the same does not state facts 
sufficient to constitute a defence to the plaintiff’s petition. 

Demurrer to seventh defence. 
And plaintiff demurs to the seventh defence contained in the said 
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answer of the defendants because said defence does not state facts 
sufficient to constitute a defence to the petition of the plaintiff. 
J. C. LEE anp 
JAMES L. PRICE, 
Alt’ys for Plaintiffs. 


Demurrer. 


Circuit Court of United States, Western Division of Northern Dis- 
trict of Ohio. 


Tuer Mitrorp Five-Cent SAavinas INSTITUTION 
vs. 
DuBLIn TownsuHir e al. 


Now comes the plaintiff and demurs to the third ground of de- 
fence, as set forth in the answer of the defendants, for the reason 
that the same does not contain facts sufficient to constitute a defence 
to the petition of the plaintiff. . 


Wherefore it prays the judgment of the court. 
JAMES L. PRICE & 


LEE & BROWN, 
Att’y- for PUff 


123 And afterwards, to wit, on the 11th day of October, 1887, 

the following judgment and certificate of division in opinion 
was filed in the clerk’s office in this cause, and by direction of court 
entered nunc pro tune as of the 28th day of July, A. D. 1887, the 
same being a day of the June term, A. D. 1887, of said court. The 
said judgment and certificate of division in opinion were as follows, 
viz: 

THe Mitrorp Five-Cent Savinas INstiruTion 
vs. | 
Dustin TownsuHip. 


This cause having been heretofore submitted to the circuit judge 
and the district judge and having been considered upon the law 
presented by the demurrers of plaintiff to the answer of the defend- 
ant, it is found by the court in conformity with the opinion of the 
circuit judge as follows: 

This day came the parties, with their attorneys, and thereupon, 
this cause having come on for hearing on the demurrer of the plain- 
tiff to the several defences contained in the answer of the defendants, 
and having been argued by counsel, and the court being fully ad- 
vised, do find and are of the opinion that as to said defences Nos. 
two and six said demurrer is not well taken, and that as to said de- 
fendants, the individual defendants, said defences are good in law, 
and the demurrers thereto should be, and the same are, ordered to 

stand overruled; and the plaintiff not wishing to reply to said 
1233 defences, it is ordered by the court that said individuals, the 

individual defendants, have judgment against the plaintiff 
for their costs herein, and that they go hence without day. 
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And the court also are further of the opinion and do find that 
the said demurrers of the plaintiff to each and all of the several 
other defences in said answer contained are well taken, and the 
same should be, and they dre hereby, sustained; and the defendant, 
the said Dublin Township, not wishing further to answer to the 
amended petition of plaintiff, it is adjudged and ordered by the 
court, in accordance with the opinion of the presiding judge, that 
the plaintiff recover of the defendant, on account of said. severa 
coupons in the said several causes of action, from No. 1 to No. 26, 
inclusive, the sum of three thousand eight hundred and nineteen 
dollars and fifteen cents ($8,819.15), and that the same bear interest 
from the first day of this term of this court, to wit, June 7th, A. D. 
1887; to all of which findings and rulings of the court sustaining 
said demurrers and rendering judgment in favor of plaintiff the 
defendant, said Dublin Township, then and there excepted and now 
excepts. 

And the plaintiff thereupon asks and obtained leave of the court 
to withdraw his cause of action No. 127, which was accordingly 
done. 

And the court having certified a division of opinion upon the 
questions of law involved herein, it is ordered that a certificate of 
such division,.under the seal of the court, be sent to the Supreme 
Court of the United States for its final determination. 


Certificate of Division in Opinion. 


124 And thereupon the said action came on for hearing upon 

the demurrer of said plaintiff to the answer of said defend- 
ant, Dublin Township,and the same was submitted upon a full 
argument of the same; and upon the said question whether said 
demurrer should be overruled or sustained to the various defences 
set forth by said Dublin township there occurred as questions of 
law the following: 

First. Whether the said answer showed that the law under which 
the bonds sued upon were issued was in conflict’ with the constitu- 
tion of the State of Ohio and therefore void. 

Second. Whether, if said legislation is in conflict with the con- 
stitution of the State of Ohio, there had been such decision of the 
State courts prior to its passage and to the sale or negotiation of the 
bonds alleged in the petition; that such and similar legislation was 
constitutional and valid as entitles the plaintiffs to recover under 
the decisions of the Federal courts, notwithstanding the act in ques- 
tion had been declared to be unconstitutional by the court of last 
resort in the State of Ohio after said bonds were sold. 

Third. Whether the former suits, actions, and proceedings in the 
State courts or any of them alleged in said answer were and are 
such adjudication of the questions involved in this action as 
amounts to a bar to the plaintiffs’ right to recover herein. 

Upon each of said questions of law the opinion of the judges 
were opposed, and judgment entered in accordance with the opinion 
of the presiding judge. 
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1243 Thereupon, and on motion of the said defendants that the 

points on which the disagreement has been made during 
the term be stated under the direction of the judges and certified 
under the seal of the court to the Supreme Court of the United 
States to be finally decided— 

It is ordered that the foregoing state of the pleading and of the 
questions on which the opinion of the judges were opposed, all of 
which are made under the direction of the judges, be certified to 
the Supreme Court accordingly and pursuant to the statute in such 
cases made and provided. 

HOWELL E. JACKSON, 
Circuit Judge. 

M. WELKER, 

District Judge U. S., So. District. 


125 Certificate. 


Unitep STATES OF AMERICA, 2 
Northern District of Ohio, | 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true, correct, and complete transcript of the record of all the 
proceedings had in said court in the case wherein The Milford Five- 
Cent Savings Institution is the plaintiff and The Trustees of Dub- 
lin Township, Mercer county, Ohio, and Cornelius Smith, Henry 
Van Tilburg, Peter Frysinger, Allen G. Willey, and John L. Lam- 
eraux are the defendants, as the same appears from the files and 
records of said court now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at my office, in Toledo, in said district, this 
sixth day of January, A. D. 1888, and in the 112th year of the In- 
dependence of the United States of America. 


[Seal of the Circuit Court, North’n Dist. of Ohio. ] 
AUGUSTUS J. RICKS, 
Clerk Circuit Court of the United States, 
Northern District of Ohio. 


126 In the Supreme Court of the United States. Oct. Term, 1888. 


Tue TrustTEESs oF Dupin TOowNsHIpP 
v8. No. 948. 
Tue Mitrorp Five-Cent SAVINGS INSTITUTION. 


It is stipulated herein that in printing the record in this cause 
the causes of action in the petition of the plaintiff, numbered from 
second to one hundred and twenty-sixth, inclusive, may be omitted, 
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they being but repetitions on different coupons of the same matters 
as alleged in the other causes of action. 
LEE & BROWN, 


J. C. LEE, 
Att’y- for Def’t in Error. 
JOHN H. DOYLE, 
Atty for Plaintiff in Error. 


127 [Endorsed :] Sup. Court U.S. Oct. Term, 1888. No. 943. 
The Trustees of Dublin Township, Mercer County, Ohio, pl’ffs 
in error, vs. The Milford Five-Cent Savings Institution. Stipula- 
tion to omit part of record in printing. 
[Stamped :] Office Supreme Court U. S. Filed Aug. 27, 1888. 
James H. McKenney, clerk. 


Endorsed on cover: N. Ohio C.C. U.S. No. 9438. The Trustees 


of Dublin Township, Mercer County, Ohio, plaintiff in error, vs. The 
Milford Five-Cent Savings Institution. Filed January 18, 1888. 


6—945 


Ne ell 


ii—_l—~€.__————— 


; F T) | 
f oo 3Oo0 | 
f 4 12 Tees ; 
| 
F JAMES, H.McKENNEY. 


THE SUPREME COURTS UNITED STATES, 


Dublin Township, 


Plaintiff in Error, 


The Milford Five Cent Savings Institution, 


Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR, 


ON MOTION TO DISMISS. 


JoHN H. DOYLE, 
Of Counsel for Plaintiff in Error, 


BARKDULL PRINTING HOUSE, TOLEDO. 
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THE SUPREME COURTS UNITED STATES, 


Dublin Township, 
Plaintiff in Error, 
i 


vs. 


, The Milford Five Cent Savings Institution, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR, 


ON MOTION TO DISMISS. 


The questions involved are very important in them- 
selves, but are rendered specially so by the condition 
the case is in. The Supreme Court of Ohio has 
declared the law under which these bonds were issued 
to be unconstitutional and void. 

Wyscaver vs. Atkinson, 37, O. S. 8o. 
Counterman vs. Dublin Twp. 38, O. S. 515. 


In the latter case some eighty of the tax payers of 

the township, which has altogether a population of 

only 1599, (see page 24 of printed record) have ob- 
| tained injunctions perpetually restraining the officials 
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of the County from ever levying any tax to pay those 


bonds or any part thereof. 


In addition to this the defendant in error prose- 
cuted an action in the State Court for a mandamus to 
compel the levy of a tax to pay these same coupons, 
(see page 30, printed record,) and upon the issue 
therein, final judgment was rendered for the defen- 


dant, the present plaintiff in error. 


I, 

The questions involved in the certificate of division 
were madc in perfect good faith by the Court. This 
Court will assume that, and we make no further an- 
swer to any intimation that the certificate was merely 


formal. 


IT. 


Three distinct briefs have been filed by counsel for 
the motion, and in each of them there is the same er- 
ror, viz: That the decision of the demurrer disposed 
of the case and entitled them to judgment. If this 
was so, then a demurrer should have been interposed 
to the first defense, which under the Ohio practice, 
puts in issue every fact alleged in the petition not ex- 
pressly admitted. That it presented an issue on 
which the burden was on the plaintiff, was certainly 
their opinion, because no demurrer was interposed to 
it. 

Let us examine the condition of the pleadings at the 
time the Court divided on the questions raised by the 
demurrer. 

The plaintiff filed its petition alleging one hundred 
and twenty-seven causes of action. The first to and 
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including the one hundred and twenty-sixth, were on 
coupons attached to the bonds, and which had matur- 
ed. 


The allegations of the first cause of action, con- 
densed, are : 


1. The corporote character of the plaintiff. 
2. The corporate character of the defendant. 


3. The passage of the act of April 10, 1880, the 
terms of which the petition attempts to recite, and 
that the act itself will be found in 77 Ohio Laws, 
pages 165, etc., and in the 127th cause of action. 


4. That the act was introduced into and passed by 
the legislature on the petition of a large number of 
tax payers, and electors of Dublin township. 


5. That the electors of the township, which was 
such a township as said act describes, in compliance 
with said act, availed themselves of its provisions. 
The Trustees were appointed; entered upon their du- 
ties, and are a legal board at date of filing petition. 
That the vote was taken and the bonds issued by the 
board of trustees. That they were sold for not less 
than par, and were in good faith purchased and re- 
ceived by plaintiff. 


6. That plaintiff paid for said bonds $12,400, 
which was received by said board of trustees for the 
purpose of constructing said railroad in Dublin town- 
ship, and said $12,400 was thereafter, in all respects, 
and in conformity to said act, used by said board of 
trustees in procuring right of way for, and in con- 
structing said line of railway in said Dublin township, 
whereby said township became and yet is the owner 
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and holder of said line of railway, which became, was 
and is of great value to the said township, to-wit: in 
a sum exceeding $12,000. 


7. That at the time plaintiff so advanced and lent 
said $12,000 and received said bonds, it acted in all 
respects in good faith, fully believing that the town- 


ship had power to borrow said $12,000, and execute } 
the bonds, and the property of the township stood 
pledged, etc. | 


8. That plaintiff became the owner of said bonds, 
etc., before maturity, in good faith, for a valuable con- 
sideration, and the act of the legislature was in har- 
mony with Walker vs. Cincinnati, etc., and a consti- 
tutional and valid law. 


9. And that plaintiff is now the owner and holder 
of the coupon No. 4, which has not been paid, although 
demanded, etc. 


Up to 126, the causes of action are on other cou- 
pons. 
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127TH CAUSE OF ACTION. 


10. It avers its corporate capacity and citizenship, 
>the corporate existence of the township and the citi- 
zenship of defendants. 


11. It sets out the act already referred to, the ap- 
pointment of the trustees, the election, the issue of 
the bonds, and avers certain matters which it claims 
entitles it to tender back the bonds and recover the 
money actually paid, to-wit: $12,420, with interest 
from date of payment, the said money, or its avails, 
being still in the hands and possession of the town- 


ship. 
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ANSWER. 
The defendant answers this petition strictly in ac- 
cordance with the practice in Ohio, admitting: 


3. The passage of the act referred to in No. 3, 
above. 

5. So much of No. 5, above, as alleges the ap- 
pointment of the board of five trustees, the taking of 
the vote, that the trustees of the railroad, not of the 
township, prepared and issued the bonds, and the 
same were sold to plaintiff, and that the coupons have 
not been paid. 


And it denies each and every other allegation in 
the petition contained. 


This answer put in issue every fact alleged in the 
petition not specifically admitted. 
Section 5070, Revised Statutes, Ohio. 
Bradford vs. Andrews, 20 O. S. 221. 


And there is no other way to put in issue any fact 
in the petition, except by denying itstruth. There is 
not in Ohio any other pleading than the petition, an- 
swer and demurrer, in civil actions. We have no such 
thing as a plea of any kind: in bar, abatement or any 
‘other form. 

This answer, therefore, without any reference now 
to the special matter, to which the demurrers were 


interposed, put in issue. 


1. THE CORPORATE EXISTENCE OF THE COM- 
PLAINANT. 


There is no allegation in the petition that the de- 
fendant dealt with them as a corporation, or was in 


ae om 


manner estopped to deny the.plaintiff's right to sue 
in the name of The Milford Five Cent Savings Insti- 
tution. For aught that appears, that might be a co- 
partnership doing business under that name. But a 
co-partnership organized and doing business out of 
the state of Ohio, cannot sue in the firm name in 
Ohio. At common law, the action could not be main- 
tained in the firm name. It is only by virtue of the 
statute of Ohio, that such suit can be brought at all 
inthe firm name. But that statute expressly limits 
the right to partnerships organized for the purpose of 
carrying on business in Ohio, or holding property 
therein. 

Section 5011, Revised Statutes Ohio. 

Smith vs. Hoover, 39 O. S. 256. 


A company suing under this statute, must bring 
itself within its provisions. 


Haskins vs. Alcott, 13 O. S. 210. 


The plaintiff alleged that it was a corporation. The 
answer denies that. It was incumbent, therefore, on 
the plaintiff to make proof of that fact, without refer- 


ence to the questions presented by the demurrers. 


2. It DENIES THE CITIZENSHIP OF THE PLAIN- 
TIFF. 

It is not neeessary to cite authorities in support of 
the proposition that the jurisdiction of the Court must 
be shown in the petition, the jurisdiction depending ° 
on the citizenship of the parties. It is properly 
enough alleged; but it is denied. It is put in issue 


by the answer. 


I do not overlook the general rule that in equity 


the jurisdiction on the ground of citizenship of the de- 
fendant can only be questioned by a plea in abate- 
ment, and that rule in suits in equity, applies to the 
Federal Courts everywhere. But in actions at law, 
where the State practice is adopted, it 1s impossible. 
We have no such plea. Our answer denying the jur- 
isdiction averment of the petition is the equivalent of 
a plea. 

“That the plaintiff is not a citizen of the State of 
New Hampshire, and not a corporation organized un- 
der the laws of that State.” 


3. It PUTS IN ISSUE ANOTHER VERY MATERIAL 
ALLEGATION OF THE PETITION. 


The Township has no authorty unaer the general 


laws of the state to issue these bonds, or any bonds. 


Section 1376, revised statutes, Ohio, enumerates the 
power of civil Townships under the general law. 

The allegation of the petition is specific that the 
bonds were issued under this act of the Legislature, 
and if the power was not conferred by that act it was 
not conferred at all. But to exercise it under that 
law the terms thereof must be complied with, and 
an allegation of compliance is necessary to plaintiff's 
suit. 

The act under consideration contains the following 
clause: 

“Section 1. Be it enacted by the General Assem- 
bly of the State of Ohio, that whenever in any Town- 
ship which by the Federal census of 1870 had, and 
which by any subsequent Federal census may have, a 
population of one thousand five hundred and ninety- 
nine the Township trustees thereof shall, on the peti- 
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tion of fifty resident tax payers of such Township, 
pass a resolution declaring it to be essential to the 
interests of such Township that a line of railway 
should be constructed on the line to be designated 
in said petition, and said railway shall be named in 
said resolution and the termini thereof shall be desig- 
nated therein, and not to exceed seven miles in length, 
it shall be lawful for a Board of Trustees appointed as 
herein provided, and they are hereby authorized to 
borrow as a fund for that purpose not to exceed the 
sum of twenty thousand dollars, and to issue bonds 
therefor in the name of said township, bearing inter- 
est at the rate not to exceed six per centum, payable 
semi-annually, said bonds to be payable at such times 
and places and in such sums as shall be deemed best 
by said Board.” 

The petition alleges, “ That immediately after the 
passage of said acts the electors of said township, 
which was such a township as such act describes, in 
strict compliance with the provisions of the same, did 
avail themselves of the provisions of said act, and by 
them such steps and proceedings were had and taken 
in said township as are required by the terms of said 
act as aforesaid.” 

This is all denied by the answer, and was an essen- 
tial allegation and under the denial required proof, 
and a failure to make that proof would be fatal. 


See Hopple vs. Brown Twp., 13, O. S. 133. 


There were, therefore, issues to be tried by the 
Court, independently of the decision of the demur- 
rers, and the sustaining of the demurrers did not by 
any means dispose of the case or authorize a final 
judgment. 


There being no bill of exceptions in the case, and 
final judgment having been rendered, the presumption 
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is that on the issues thus presented proper proof was 
submitted by the plaintiff. 


There was no demurrer to the first defense in the 
answer, and it stood, presenting the issues already 
mentioned, as well as the denial of all the allegations 
in the 4th, 6th, 7th, 8th and oth allegations as con- 
tained in the paragraphs above, giving the contents of 
said petition, all of which were put in issue by the 
answer. Every one of these required proof under the 
answer. 


It cannot be claimed, therefore, that the only ques- 
tions in the case were those contained in the certifi- 
cate of division, or that their determination settles the 


entire case one way or the other. 


It was necessary to make proof, and among other 
things under the denial in the answer, to produce his 
coupons, and thus make proof of ownership and 


amount due. 


There was also in the case the 127th cause of 
action, which was an action to recover back the 
money claimed to have been paid to these railroad 
trustees, in which it was alleged that the township, by 
its agents for the purposes contemplated by the act, 
and to build a line of railway for the township, bor- 
rowed and secured from the plaintiff on 13 of July, 1880, 
$12,420, for which they issued the bonds and thereby 
pledged the faith of the township. That the bonds 
were in form and substance negotiable by delivery, 
and that the plaintiff received them in good faith, etc. 

That the money thus borrowed passed into the 
possession of the defendants and was received by 
them from the plaintiff; and they now and ever since 
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have retained said moneys or their equivalent in 
value. That they constructed the railroad with 
the money, that the township now owns the same, 
that the Trustees of the township made levies for the 
years 1880, 1881, 1883, to provide a sinking fund, 
etc., all with the acquiescence and without protest 
from the tax payers, and now tenders back the bonds, 
and prays judgment for the whole $12,420 and _ inter- 
est from July 13, 1880. 


Every such allegation is denied by the answer. 
The first defense puts every such allegation in issue, 
and that issue remained to be tried in the case after 
the demurrers were disposed of and the division oc- 
curred which has been certified. These defenses 
demurred to were as well to the 127th cause of action, 
as to the others. 


Of course, the demurrers were disposed of before 
the Judgment was entered, and the division of opin- 
ion which is certified occurred on disposing of the 
demurrers. That disposition of the demurrers left 
this cause of action to be tried, upon the denial in the 
first defense in the answer. | 

It makes no difference how it was disposed of after- 
wards. It was left in the case to be tried, and that 
the plaintiff after he had the opinion of the Court and 
the judgment rendered in accordance with the opin- 
ion of the presiding Judge, came into court and with- 
drew that cause of action, does not affect the status of 
the case at the time the division of opinion occurred. 


It was an attempt, of course, to deprive the defend- 
ant of the right to prosecute the writ of error, on the 
ground that the amount conferred jurisdiction on this 
Court. But it was left in the case for final disposition 
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after the division was announced as the the result of 
the Court's deliberations. 

It was finally disposed of by withdrawing it. For 
the purposes of this case the result is the same as if it 
had been tried upon the issue presented and final 
judgment entered on it. The rights of the defendant 
ought not to be defeated by such a proceeding as 
that. The action was for $12,420 and the decision of 
the demurrers left it such. The jurisdiction is now 
sought to be defeated by allowing this to be with- 
drawn. 

This certificate, therefore, does not send up the 
whole case to the Supreme Court, in any sense as 
within the decisions of this Court prohibiting that 
from being done. 


ITI. 


There were demurrers to the 2nd and 6th defenses, 
and these were overruled by the Court, and are not 
contained in the questions upon which the Court 
divided, and are not in any manner involved in the . 
questions now presented by this record. Yet they 
were necessarily adjudicated and passed on by the 
Court. 


Under our practice a demurrer does not dispose of 
a case. The right of amendment after demurrer is 
eranted in very broad terms. Secs. 5113, 5114, 5116, 
Revised Statutes, Ohto. 


In the course of the hearing there were three ques- 
tions argued to the Court upon which they did divide, 
and the determination of them simply amounted to 


ee 
this: If the demurrers were sustained, then the 
plaintiff was put to its proof on the other issues pre- 
sented by the pleadings. If it sustained the allega- 
tions, which were denied by proof, it was entitled to 
judgment. 

But if these demurrers, or any one of them, were 
overruled, then the plaintiff would be put to his reply, 
and might deny the allegations, or by reply plead any 
matter of waiver, or estoppel, or other matter in bar 
of our right to rely on the defenses made, as to the 
causes of action on the coupons; or without reply it 
would leave the 127th cause of action to be tried on 
the issues presented by it and the answer denying it, 
unaffected by the decision on the validity of the bonds. 


One defense alleged certain facts, not appearing on 
the face of the statute, which renders the act void, as 
in conflict with the Constitution of the State. Our 
right to allege these facts de hors the Statute, we do 
not discuss on this motion, but will support it at the 
proper time. 

The unconstitutionality of the Statute was averred 


also in general terms. 


This question the Court could not agree upon. Its 
decision did not entitle the plaintiff to a judgment, 
but it arose as an essential question in the case. 


Another question arose under the averment of the 
petition, its denial in the answer, and the allegations 
of the 7th defense, viz: whether the case of Walker 
vs. Cincinnati, so held such bonds to be valid, as en- 
titled the plaintiff to buy them relying upon the 
decision, and whether a new rule afterwards laid 
down by the Court, so affected the plaintiffs as to in- 
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validate the bonds, as legal obligations in the plain- 
tiff's hands, under the rules established by this Court. 
Or, on the other hand, whether the law was at all 
governed by the principle of the Walker case, but by 
the case of Taylor vs. Commissioners of Ross County, 23 
O.S. Reports 22, and other cases in the Supreme Court. 
One of the very acts in question having been declar- 
ed unconstitutional by the Supreme Court of Ohio, in 
Wyscaver vs. Atkinson, 35 Ohio State, page 80, and 
Counterman vs. Dublin Twp., 38 O. S., 515, being the 


very act in question. 


The Court again divided, the determination of this 
question either way did not decide the case, neces- 
sarily, because its decision in plaintiff's favor still left 
it to prove the other allegations necessary to a 
recovery. 

If any of these demurrers were overruled, it left the 
plaintiff below the remedy of replying and putting 
the facts alleged in issue. Any action of the Court 
on the demurrer, was not final as to any question in 
the case. Matter in estoppel, waiver, ratification or 
bar, could be pleaded by reply, if the demurrer was 
overruled. 

The criticism on the manner in which these ques- 
tions are submitted, goes to technical accurracy of 
their form, rather than to their merits. They proba- 
bly are inartistic. But Courts are looking less for 
technical reasons for defeating jurisdiction, and, more 
to the real issues presented, and the means of doing 


justice between parties. 


Here is an action on some bonds, issued, it is claim- 
ed, in‘clear violation of the Constitution of the State, 
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and imposed as a burden on the taxpayers, in contra- 
vention of law. 


Three questions are presented: 
1. Was the law unconstitutional ? 


2. Did the State Court, after sustaining such law, 
and after these bonds were sold, change the adjudica- 
tions from their validity to their invalidity? 

3. Did the mandamus case set up in the answer, 
bring the parties within the rule established by this 
Court in Louis vs. Brown Township, 109 U. 5., 162. 


However inaccurately the counsel who prepared the 
certificate may have written them, the questions are 
purely legal questions, material to the case, and a 
division of opinion upon them occurred. 


If any one of them is properly certified, the Court 
will examine it, and this motion to dismiss cannot 
prevail. 


One of the counsel, filing briefs herein, has taken 
the trouble to repeat, substantially, that part of the 
opinion of Mr. Justice Gray, of this Court, in Jewell 
vs. Knight, 123, U. S., 426, which contains the very 
complete citation of authorities in support of the 
propositions therein announced, and apparently with- 
out seeing the distinction between that case and this. 


This case may be stated this way: The petition 
sets up the special statute under which the bonds 
were issued, alleges compliance with its terms prelimi- 
nary to the issue of the bonds, the sale to the plaintiff, 
its corporate capacity and citizenship, its advance- 
ment of $12,000 in good faith, in the full belief of its 
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validity, and then avers as part of its case that the 
act was in harmony with the constitution, as declared 
in Walker vs. Cincinnati, 21, Ohio State reports, and 
that it is now the owner and holder of the coupons. 
(See pages 6 and 7, printed record. 

The answer, in addition to matters already stated, 
and other allegations, put in issue by the general 
denial, specially denies the legal allegation as to the 
effect of the decisions of the Supreme Court, which 
denial is as good certainly, as the allegation of the 
petition. The answer avers that this legislation and 
similar acts have been declared unconstitutional by 
our courts by uniform decision. 

A question arose as to whether the law was uncon- 
stitutional. Purely a question of law. 

Counsel who prepared the petition below, says: 
“That is a very broad and general question,” and 
asks, “ which one of the many sections or articles it 
conflicts with,” and reminds the Court that it will 
have to examine the whole constitution and the whole 
act. 

Even if that was truce, it would, nevertheless, leave 
the question purely one of law, and one that the 
plaintiff in error has the right to a determination of. 


[It would hardly be necessary for the Court, how- 
ever, to go beyond this in that matter. The Supreme 
Court of Ohio, has decided this act to be in conflict 
with Sec. 6, Article 8, of the Constitution of Ohio. 
The Circuit Court thought that these decisions were 
not conclusive on the Federal Court, but the question 
was open for its independent judgment, and its pre- 
siding judge held that the law was not in conflict 
with that constitution; in which opinion the resident 
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: judge did not concur. It is purely a question of law. 
Its determination against us, drove the plaintiff to his 
proof on the necessary allegations of its petition. Its 
determination in our favor, would have driven the 
plaintiff to a reply, putting them in issue, or to his 
127th cause of action, for the recovery back-of the 
money, the allegations of which, entitling such recov- 


ery, being denied by the answer. 


Its determination against us by the divided Court, 
led plaintiff below to ask a withdrawal of his 127th 
cause of action, after the certificate of division, so as 
to attempt to defeat our right to have the question 
reviewed. We can only repeat that when the division 
occurred, that was still left in the case, with the facts 


denied, for determination. 


The Court might well have considered the special 
defenses insufficient as against the 127th cause of 
action, which was met sufficiently only by the denial 
in the first defense. It was shrewd on the part of 
counsel, and its effect not being apparent either to 
Court or opposing counsel may be successful, but we 


are reluctant to believe it. 


So with the second question. The plaintiff below, 
in his petition, relied upon the case of Walker vs. 
Cincinnati, 21 O. S., and pleaded it. We relied upon 
Taylor vs. The Commissioners, 23 O. S., and pleaded 
it. It was wholly unnecessary to plead specially 
either the statutes or the decisions of the State in 
which the Circuit Court was held, but the answer was 
as good as the petition, and the true effect is this, 
that the plaintiff alleged that the law of Ohio at the 
time the bonds were issued, was that they were issued 
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under valid law. A conclusion of law it is true, not 
at all a fact, but it was in issue and denied, an 
unnecessary denial, because its determination was 
purely a matter of law for the Court. 


What difference does it make that the Court must 
examine the law of Ohio to determine it? If the 
question arose under the Constitution of the U..S., or 
decisions of the Federal Courts, we would not be re- 
quired to point out what particular decision or all the 
decisions affecting the question. The question is one 
of law. What the law is the Court will determine. 
It would not be confined to particular decisions, if 


they were pointed out. 


Counsel seem to think because there are 64 vol- 
umes of Ohio Reports, that the Court will not ad- 
dress itself to the task of ascertaining what the law of 
Ohio is on a disputed legal proposition. 

The presiding judge thought the case was clearly 
within the principle of Walker against Cincinnati, al- 
though the Supreme Court of Ohio, in Wyscaver vs. 
Atkinson, 37 Ohio State, decided that it was not, 
(see page 97 of opinion,) but that it was clearly with- 
in the principle of Taylor vs. Commissioners, 23 O. 5., 
22. The resident judge agreed with the Supreme 
Court of the State, the closing paragraph of whose 
opinion is as follows: 

“In conclusion I may say, that it has been sought 
to maintain the validity of the statute under consider- 
ation upon the principles decided in the case of Walk- 
er vs. Cincinnati, 21 Ohio St. 14. But as we have 
shown the scheme of this statute to be essentially dif- 
ferent from the one considered in that case, it is not 
necessary for us to review the doctrines of that 
decision. On the other hand, we conceive the prin- 
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ciples involved in this case to be substantially similar 
to those in the case of Taylor vs. Commissioners of 
Ross County, 23 Ohio St., 22, in which the statute 
was held to be unconstitutional, for reasons entirely 
satisfactory to the Court, then and now. We are 
content to follow the doctrine of the latter case in 
disposing of the case before us. And while we re- 
gret the necessity of differing with the legislative de- 
partment of the government in respect to the consti- 
tutionality of one of their enactments, we will express 
the hope that in the future, as in the past, but few 
occasions may arise for such difference.” 


The differences of opinion on these two questions 
were certified, perhaps inartistically, but clearly, so 
that no ambiguity arises as to what is meant. 

It would be grossly improper to point out in the 
certificate of division the cases in Ohio on the subject, 
or attempt to give copies of the decisions fre and cox. 

It is a question of law, not only whether these were 
conflicting decisions, but the legal effect of the state 
of the law, at the times the bonds were issued, under 
the rules of decision adopted by this court, where by 
subsequent decision and after rights have accrued the 
decisions of the state tribunals are reversed. 

The Supreme Court of Ohio has expressly decided 
that there is no conflict between the decisions on this 
question, that this legislation is within the principles 
of the Zaylor Case and prohibited, and not within the 
principle of the Walker Case and permitted. The 
presiding Judge of the Circuit Court disagreed with 
the Supreme Court and thought that there was a con-. 
flict, and this case was governed by the Walker case; 
and hence that case must be overruled by the Wysca- 
ver case and the Counterman case, while the resident 
Judge agreed with the State Supreme Court. They) 
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certified this division in the only form it could be cer- 
tified in and present the question properly. 


On the third question certified, the criticism of 
the counsel is wholly unwarranted. On pages 17, 18 
and 19 of the brief filed by Mr. Lee, it is sought to 
make this question embrace more than the two suits 
specially pleaded in bar in the answer. Certainly the 
Court will have no difficulty in disposing of such an 
objection as that. 


The fact that analagous law questions were decided 
in other cases between other parties, of course, could 
not be pleaded as a bar to plaintiff's action, and the 
certificate only relates to the actions pleaded in bar. It 
so expressly states. Now we would have been better 
satisfied if the certificate confined the question to the 
mandamus suit. As we are now advised and under 
recent decisions, reversing the Circuit Court’s, we do 
not believe the Counterman case is a bar, but do be- 
lieve the Mandamus case is. 

But the question is purely a legal one as to what 
effect these former adjudications have, and they are_ 


certified in the only way possible. 


It has been held in this Court, in Louis vs. The 
Trustees of Brown Township, 109 U.S. 162, that 

“2. A judgment in a Mandamus case, as to the 
invalidity of certain bonds, is conclusive in a subse- 
quent action as to the questions decided, on the part- 
ies and their privies.” 

This was a controversy arising out of Hopple vs. 
Brown Township, 13 O. S. 311, already cited. where 
the validity of the bonds was tried in the Mandamus 
proceeding. 
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In our answer we set out the proceedings in Man- 
damus between exactly the same parties, on precisely 
the same bonds now before the Court, and attach a 


copy of the record. 


Now the question before the Court was, does that 
record show such an adjudication as in law bars the 
present proceeding on the bonds. Does it come with- 
in the principle decided in the case of Louis vs. Brown 


Township? 


The presiding Judge thought not, but his associate 
differed and they certified the question. Counsel who 
drafted the certificate for the Judges might have done 
it better, but the Court is advised as to the question, 


and it is distinct and clear enough. 


We had before us when the certificate was drafted 
The certificate of division in the case of Whitbeck vs. 
The Bank, reported in 127 U.S. 193, and endeavored 
to follow the form there adopted as nearly as possible. 
The report of the case does not give the certificate, 
but we have the printed record now before us, and 
certainly every objection that is urged against the 
certificate in the present case could be urged with 
equal force there, and yet that case was heard by this 
Court and decided, although the amount involved 
there was less than $5,000, being in fact $3,967.55. 


If the counsel has been misled in preparing the cer- 
tificate, it was in following the precedent established 
by that and other cases which went through this Court | 
to final judgment. 


In that case the Court found the facts and stated 
them and then presented the questions thus: 
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“And on the foregoing facts there occurred on the 
hearing of said cause the following questions of law 
upon which the opinion of the said Judges were op- 
posed : 

1. Whether the valuation for taxation, as afore- 
said, of the shares of the complainant by the State 
Board of Equalization for the shares of incorporated 
banks at sixty-five per centuni of their true value, was 
a discrimination prohibited by the act of Congress. 

2. Whether the said testimony offered by said 
defendant and excluded by the Court was admissable 
for the purposes stated. 

3. Whether the rule for the valuation for taxation 
of other moneyed capital in the hands of individual 
citizens of said city and county where said complain- 
ant bank is located, was the the sole measure for the 
valuation of the shares of National banks located 
therein, or might the State Board of Equalization for 
the shares of incorporated banks, lawfully value such 
shares at arate not exceeding the average rate at 
which other moneyed capital in the hands of indi- 
vidual citizens of said State throughout said State is 


valued for taxation. 


4. Whether the taxation of National bank shares 
in the State of Ohio, in the year 1885, without per- 
mitting the shareholder to deduct from the assessed 
value of his shares the amount of his doxa fide indebt- 
edness existing on the Wednesday next preceeding 
the second Monday in May, 1885, and on the day pre- 
ceeding the second Monday in April, 1885, is a dis- 
crimination forbidden by the act of Congress, the said 
share-holders not having deducted said dona fide in- 
debtedness from any credits owned by them at either 


of said dates, 


-hmeennh dibs cake eee estei 


5. Whether the demand for such deduction, first 
made on the 17th. day of December, 1885, was suffi- 
ciently early to entitle complainants shareholders 


thereto.”’ 


The determination of those questions came very 
much nearer disposing of the whole case than in the 
one at bar. 


The demurrers admitted the facts pleaded and that 
was certainly equivalent to a finding of such facts by 
the Court. 


We submit therefore, that this case does not come 
within any of the prohibited classes stated in the 


opinion of this Court in Jewell vs. Knight. 


1. They are questions of law only, and not ques- 


tions of fact or mixed law and fact. 


2. The whole case is not sent up on the certifiate. 


3. Noris the whole case split up in the form of 
several questions. It is not at all like the case of 
Webster vs. Cooper, 10 Howard 54. Nor at all like 
Jewell vs. Knight, where the question whether the 
sale was fraudulent was dependent upon the testimo- 
ny and all the facts proved, or, as was stated, whether 
“under the circumstances’ the sale was fraudulent. 


The rule in Waterville vs. Van Slyke, 116 U.S. 699 
clearly justifies the present certificate, and the ques- 
tions submitted there and those submitted in the 
present case as well illustrate the’rule as possible. 

[f the Court will compare those questions with ours 
we venture the opinion that none of the criticisms 
of Mr. Justice Miller, to the certificate in that case will 


be found applicable to the present case. 


Without taking space to reprint any part of the 
opinion here we invite a test under the rule there laid 
down. 

It was expressly decided in the case last cited that 
more than one question might be embraced in the 
certificate, if more than one occurs, and it was not 
intended in the case of California, &c. vs. Molitor, 113 
U.S. 615, to hold that but a single question could be 
certified in any case, as one of the counsel citing the 
case seems to infer, by the use of italics in quoting 
from the opinion in that case. 

The opinion in those three cases: Jewell vs. Knight, 
Waterville vs. Van Dyck and California, &c. vs. Molli- 


tor give us a rule that we are willing to be tested by. 


In Williamsport National Bank vs. Knapp, 119 U. 
S. 357, it is held that 

“Each question certified must be one of law and 
not of fact, nor of mixed law and fact, and that it 
must be a distinct point or proposition clearly stated, 
and not the whole case, nor the question, whether up- 
on the evidence, the judgment should be for one par- 
ty or the other.” 


Whether a certain act of the legislature is in viola- 
tion of the Constitution, is certainly a distinct clearly 
stated proposition of law. 

Whether such acts were held to be constitutional 
at a given period, although afterwards held by the 
State Courts to be unconstitutional, is certainly a dis- 
tinct, clearly stated, legal proposition. 

Whether a certain suit between the same parties, 
an exemplified copy of which is attached to the an- 
swer, is res judicata on any of the issues involved in 


the present suit, is purely a question of law. 
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And even if any of these questions are bad, if one 
of them is sufficiently certified it gives the Court juris- 
diction. Such was the practice in the Northway case 
and Enfield vs. Jordan. Tested by comparison with 
the questions in Bank vs. Railroad, 122 United States 
21-23, our certificate is sufficient ; or by those in Wil- 


liamsport Bank vs. Knapp avée our certificate is good. 


In The Town of Enfield vs. Jordan, 119 U.S. 680, 
after a finding of facts by the Court there was a cer- 


tificate of division upon these questions: 


1. Whether the incorporated town of Enfield had 
power to vote and issue the bonds and coupons in 
controversy under any of the provisions of the acts 
above specified. 

2. More particularly whether said Town had pow- 
er under the tenth section of the amendment of the 
Railway Company's charter, approved February 24, 


1860. 


3. Whether said town was not estopped from fur- 
ther defense by the litigation theretofore had between 


it and plaintiff. 


5. In case there was power in the Town, under 
said laws, to vote and issue said bonds and coupons, 
whether one of said bonds and the coupons thereto 
belonging were void in the hands of plaintiff in this 
suit by reason of one, Post, having litigated it tn the 
State Court of Illinois. 


This Court answers three of these questions, criti- 
cising the last one, but nevertheless answering it, and 
refusing to answer the third because it was not shown 
that the same issues were involved in the former suit 


~ 
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as in the one certified. As we have already remark- 
ed it is unnecessary in this case for any finding of 
facts, for the demurrer admits whatever facts are prop- 
erly pleaded. But the questions are purely legal 
ones, the validity of Statutes; whether the Statute 
had been held valid when the bonds were issued, and 
the decision afterward changed ; the legal effect of an 
authenticated record on the rights of the parties. 


In U.S. vs. Northway, 120 U. S. 327, the Court 
answers all of the questions certified except the first, 
which was held to be too vague and general. Tested 
by the answered questions we submit that our certifi- 
cate is good. 


These questions arising at the same time and in- 
volving a consideration of the pleadings, as to the 
matters embraced in the defenses demurred to are al- 
so practically within the rule of the United States vs. 
Chicago, 7 Howard, 185. It would be useless to pur- 
sue an examination of the great number of authorities 
in this Court. 


If the Court or Counsel have been misled in the 
manner of preparing this certificate, we submit that it 
is chargeable to the number of precedents found in 
reported cases, apparently justifying it. 


Counsel for defendant in error, after bringing a 
suit for over $12,000 in one of the causes of action, 
discover that, as the Judges differ upon the questions 
involved, they can get a judgment for the coupons, 
leaving the principle to be fought out hereafter, and 
if the jurisdiction of this Court can be defeated they 
are so much ahead. So they dismiss or withdraw 
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their cause of action for the whole amount, which was 
left undisposed of at the time the difference on the 
questions certified occurred. 


Suit on the bonds will have to occur sometime, and 
this Court will not certainly strain a point to bring 
about this result, that the Federal Courts will differ 
with the State Courts to the extent of requiring pay- 
ment of the interest on the bonds, but will agree with 
them in defeating the payment of the principal be- 
cause the latter amount gives this court jurisdiction 
while the former does not. 


The three briefs filed by Counsel supporting the 
motion are alike in one respect. In none of them is 
there the slightest reference to the effect of the first 
defense in the answer, nor to the 127th cause of action 
in the petition. They ignore those two important 
matters in the case entirely. 


MR. BROWN’'S BRIEF. 


Page 4. The first question is not in reality two 
questions. Whether the act is in conflict with the 
Constitution and therefore void, is a single question. 
If it is in conflict with the Constitution the act is nec- 
esssarily void. 


But bonds issued under an unconstitutional law are 
not necessarily uncollectible. The principles of es- 
toppel, for instance, apply where the proceedings are 
questioned on the ground of the unconstitutionality of 


the Statute under which they are had, as well as © 


where they are sought to be impeached on other 
grounds. 

State ex rel vs. Mitchell, 31 O. S. 592. 

Tone vs. Columbus, 39 O. S. 281. 
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Daniels vs. Tearney, 102 U. S. 415. 
Hitchcock vs. Galveston, 96 U. S. 341. 


If the Court had decided the law unconstitutional 
the Plaintiffs below instead of dismissing their 127th 
cause of action would have attempted to sustain their 
suit under the allegations of that cause of action. 


If there are any facts alleged in the answer neces- 
sary to the determination of this question they are 
admitted, and not disputed facts, and fully equivalent 
to a finding of facts by the Court. It would be use- 


less for the Court to repeat the facts in the finding. 


The act applies only to Townships having a popu- 
lation of 1599. The petition necessarily alleged Dub- 
lin Township to be such a Township, and the answer 
reaffirmed it. | 


Page 5. The second question seems to Counsel 
very complex. To us it seems quite simple. 


In Douglas vs. Pike Co., 101 U.S., this Court de- 
cided that a decision of the Missouri Supreme Court, 
holding certain acts valid was in force at the time 
certain bonds were issued and sold; that subsequent- 
ly, in 67 Mo., the Supreme Court decided similar acts 
unconstitutional and invalid; that in an action on 
bonds issued between the two decisions the Federal 
Courts would adhere to the first decision so far as to 
give validity to the bonds. 


As already shown the Ohio Supreme Court has de- 
cided that there never was any decision that this kind 
of legislation was valid; that it never was governed 
by the principle in the Walker case, but was within 


the Taylor case. Well, the Circuit Judge differs with 


the State Supreme Court while his associate agrees 
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with it. These two cases are pleaded in the petition 
and answer, if that aids it in any way, and the point 
is certified and in the only possible way to present it 
as a naked legal proposition. 


Counsel says, ‘‘ whether such decision as that alleg- 
ed in the the petition was made before or after the 
passage of the act, or prior to the sale and negotiation 
of the bonds, are questions of fact to be proven by 
common law evidence. 


That is not so, but if so, then it must be pleaded, as 
it is, and the answer puts it in issue. 


The petition alleges the date of issue and sale of 
bonds, the date of the passage of the act, and that it 
“had been ‘¢heretofore determined by the Supreme 
Court in Walker vs. Cincinnati,” &c., that the law was 
constitutional. (Page 7, Record.) 


The answer denies that explicitly (P. 26,) and avers 
that such legislation had been declared unconstitu- 
tional by Taylor vs. Commissioners, decided after the 
Walker case and before the passage of the act. (Pages 
28 and 29, Record.) 


[A comma should follow the word petition in the 
fourth line of the second question certified, page 39, 
printed record. | 


MR. LEE’S BRIEF. 
The only point requiring further notice than has 
already been given to the argument generally is the 
statement on page seven. 


“The determination of either one of these ques- 
tions against the defendant in error disposes of the 
whole case against it.”’ 

We have already shown that this is not and cannot 
be so. 


——~> = * 


~~ 2 


—29— 


If the law is unconstitutional, he has a right never- 
theless to rely upon former adjudications, if there are 
any, bringing the case within the principle of the 
Douglas vs. Pike County case, 101 U.S., or he has the 
right to set up matters in estoppel, as in the cases 
above mentioned, or he has the right to claim that, 
although the bonds are invalid, he can recover the 
money back under the 127th cause of action, if the 
facts therein pleaded are found by the Court to be 
true. 

If the first and second questions were both decided 
against it, the other questions would nevertheless re- 
main. Counsel seem to think that if the Court de- 
cides one way they can abandon their case as made, 
while a decision the other way would entitle them to 
insist on their case as fully set out in their petition. 


In other words by a reply, the proper mode in Ohio, 
the plaintiff could deny every allegation in the answer, 
and plead any new matter of estoppel, waiver, acquies- 
cence, and any fact which would meet the answer. 


Revised Statutes Ohio, Section 5070: 


“The answer shall contain a general or specific de- 
nial of each material allegation of the petition contro- 
verted by the defendant. 


2. A statement of any new matter constituting a 
defense, counter-claim or set-off in ordinary and con- 
cise language. 


Section 5079. When the answer contains new mat- 
ter the plaintiff may reply to such new matter, deny- 
ing, generally or specifically each allegation contro- 
verted by him, and he may also allege in ordinary and 
concise language, any new matter not inconsistent 
with the petition, constituting an answer to such new 
matter in the answer,” 
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With this suggestion to the Court we close this ar- 
gument, already too long. 


These answers to which the demurrers were filed 
were answers to the whole petition as it then stood, 
including the 127th cause of action. The Court was 
required to determine whether the answer was good 
to that part of the petition as well as the rest. It 
might well say: Although the law is unconstitutional, 
and the plaintiff is not protected by any previous de- 
cision that brings him within the Douglas vs. Pike Co. 
case, and the mandamus suit may be a bar to an ac- 
tion on the bonds as valid instruments. Yet we will 
hold that if the facts alleged in the 127th cause of ac- 
tion are true, the plaintiff may recover. The ques- 
tions arising on the demurrer would necessarily be 
involved in the case, but the plaintiff has changed the 
case to which the answer was filed and the case as it 
existed when the demurrers were sustained. Is not 
this of itself a sufficient answer to any claim that the 
questions certified, disposed of the entire case. 


Is not the result and effect precisely the same as if, 
after the division of opinion, the case went to trial on 
its merits, and the plaintiff proved its corporate char- 
acter and right to sue as such, its citizenship, its own- 
ership of the bonds and the amount due, that the 
necessary steps were taken under the act of the Leg- 
islature by the Township authorities to authorize the 
vote and the bonds, that the petition of the fifty resi- 
dent tax payers was filed, the resolution passed de- 
claring the necessity of the railroad, fixing its termini, 
etc., and the passage of the resolution authorizing the 
issue and submitting the question to vote, all of 
which is denied in the answer, and the plaintiff failed 
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to prove the allegation of the 127th cause of action, 
and that cause of action was therefore dismissed ? 


Is not that precisely the effect of what was done so 
far as this certificate of division is concerned? 


JOHN H. DOYLE, 
Of Counsel for Plaintiff in Error. 


Supreme Court of the United States, 
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Writ of Error. 
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Motion to Dismiss for Want of Jurisdiction. 


BRIEF FOR DEFENDANT IN ERROR. 


The writ of error is sued out to the Circuit 
Court of the Western Division of the Northern 
District of Ohio, to secure review and reversal of 
a judgment rendered at the June term, 1887, in 
the sum of three thousand eight hundred and nine- 
teen and fifteen one hundredths dollars [$3,819 
15-100] in favor of the Defendant in Error and 
against the Plaintiff in Error. 


The jurisdiction of this Court rests wholly 
upon a certificate of division between the Circuit 
and District Judges. Judgment was rendered in 
accordance with the opinion of the Circuit Judge. 


As the amount in question is insufficient to con- 
fer jurisdiction of itself the writ must be dismissed 
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unless the certificate of division be such as to 


confer jurisdiction. 


The action was begun in the Circuit Court 
by the Defendant in Error to recover judgment on 
126 several coupons clipped from bonds issued by 
the Railroad Trustees of Dublin Township, Mercer 
County, Ohio. 

These bonds with their coupons were issued 
and sold to Plaintiff by five trustees, resident of 
that township and appointed pursuant to the pro- 
visions of an act of April roth, 1880, by the Legisla- 
ture of Ohio. 


That act is set out in substance in the Plaintiff's 
Petition in which also are averments of compliance 
in full with the terms of the Act. and the purchase 
by, and the ownership of, the Plaintiff of such bonds 
and coupons. 


The Plaintiff in its Petition sought and obtain- 
ed judgment for the amount of the coupons past 
due at the time of bringing the action. 


This action was one at law, and the only re- 
lief sought and obtained was a judgment at law 
against the township, which is a municipal or polit- 
ical body corporate. The original Petition was 
amended, the amended Petition embracing all the 
features of the original Petition. To.that amend- 
ed Petition the township, and the individuals who 
were parties Defendant with it, made answer. 


a 

In their first defense the Defendants admitted 
the passage of the act, the appointment of the 
board of five trustees, the taking of the vote of 
the electors of the township, that a majority were 
in favor of the construction of the Railroad, and 
that the board of trustees of the Railroad properly 
issued and negotiated to Plaintiff the bonds and 
coupons set up in the Petition, and that the coupons 
and the principal of the bonds have not been paid, 
and then deny every other allegation. 


The second defense simply alleges the death 
of one of the Railroad trustees prior to the com- 
mencement of the action, and that no claim was ever 
presented by the Plaintiff against his estate for 
allowance. 


The third defense alleges that the act of the 
legislature under which the bonds were issued was 
in conflict with the Constitution of Ohio, and then 
proceeds to give an extended enumeration of 
reasons why such act is so unconstitutional, and that 
defense winds up with a denial of the allegations of 
the petition, to the effect that the act or any similar 
Act was ever held valid by the Supreme Court 
of Ohio, or that the Act was similar in any man- 
ner to the Act involved in the case of Walker vs. 
Cincinnati, 21st. Ohio State Reports. We here 
remark in passing that the sum total of this defense 
is an allegation of the unconstitutionality of the 
act under which the bonds were issued 


magne 

The fourth defense pleads the record in a cer- 
tain cause begun in the Common Pleas of Mercer 
County, Ohio, by Jacob Counterman and others to 
secure perpetual injunction restraining the trustees 
of that township of Dublin, and the auditor and the 
treasurer of the County of Mercer, from levying or 
collecting taxes upon the property of the township 
to pay these bonds, on the ground of the illegality 
and invalid character of the bonds, because of the 
unconstitutionality of the act under which they 
were issued, 

That this defense also alleges that said cause 
went through the District Court to the Supreme 
Court of Ohio, and by that court injunction was 
made perpetual as appears in the records of the 
case and as reported at page 515 of the 38th, Ohio 
State Reports. 

This defense also avers that owing to that 
final decree the property of such of the tax pay- 
ers of such township as availed themselves of the 
benefits of that action will be exempt thereafter 
from any taxation to pay these bonds and coupons. 


The fifth defense pleads the record in a cer- 
tain other civil action or proceeding wherein the 
Defendant in Error here, as the Relator in behalf 
of the State of Ohio, sought by mandamus to 
compel the trustees of that township and the 
Auditor of the County to levy and assess against 
the property of that township an amount sufficient 
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to pay these coupons, or such of them as were 
then past due. 

In that case the alternative writ of manda- 
mus was allowed, to which the trustees of the 
township and the auditor made answer, alleging 
the unconstitutionality of the act under which the 
bonds were issued? and showing that on final 
hearing, the Cir:uit Court to which said cause 
was properly carried from the Common Pleas, 
denied and disallowed the premptory writ of man- 
damus. 

The judgment in this case is alleged to be 
unreversed and in full force, and by inference 
‘we may understand that it is set up as a bar in 
this case, although not formally so done. 


The sixth defense states that the five Rail- 
road trustees acted in good faith in a_ public 
capacity and not for their private interests, and 
in the issuing and sale of said bonds, they so 
acted in a public capacity and should not per- 
sonally or individually be holden for the amount 
of said coupons or bonds. 


The seventh defense starts out by alleging 
that the Defendants reiterate and reaver all of 
the allegations of the third defense, and further 
say that the 6th section of article 8 of the Con- 
stitution of Ohio forbade this legislation under 
which these bonds were issued, and then proceeds 
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to enumerate various reasons and considerations 
tending to show that this legislation and the 
proceedings of the Railroad trustees under it, as. 
well as the Plaintiff, was a scheme condemned _ by 
the provisions of sections six aforesaid. 

And also setting forth that the Supreme 
Court of Ohio in the case of Taylor vs. the Com- 
missioners of Ross County, 23rd Ohio State Ke- 
ports, page 22, declared similar and concurrent 
legislation in conflict with the Constitution of 
Ohio, and that it so did after the same Court had 
‘rendered the decision it did in Walker vs. Cin- 
cinnati, 21st Ohio State Reports, page 15. 


To the last six defenses the Plaintiff sepa- 
rately demurred, and the Court overruled the 
demurrer as to the second and sixth defenses, 
sustaining the demurrer as to the 3rd. 4th, 5th 
and 7th defenses. 

The Plaintiff not wishing to reply to the 
second and sixth defense judgment passed against 
the Plaintiff as to those defenses, and the De- 
fendants not wishing to amend their answer, 
further judgment passed in favor of the Plaintiff 
and against the Defendants on the 3rd. 4th, 5th 
and 7th defenses. 


It is easy to see that although these defenses 
are four in number to which the demurrers were 
sustained, they in fact present but two defenses 


in kind. 
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The third and seventh are in kind and effect 
one and the same, namely; that the Act under 
which the bonds were issued was unconstitutional 
and void, and the bonds therefore void. 

And the fourth and fifth defenses are the 
same in kind and effect, namely; that there has 
been an adjudication and estoppel arising out of 
such adjudication as to these bonds, in favor of 
the Plaintiff in Error and against the, Defendant 
in Error. 

The determination of either one of these 
questions against the Defendant in Error disposes 
of the whole case against it. 

In the determination of the Constitutional 
question not only did the Circuit Court look into 
the alleged unconstitutionality of the Act of April 
10, 1880, under which the bonds issued, but it 
did also look into the import of the decision of 
the Supreme Court of Ohio, in Walker vs. Cin- 
cinnati, in the 21st Ohio State Reports. 

And in such investigation it found that the 
legislation of April 1oth, 1880, was warranted by 
and in harmony with the holding of the Supreme 
Court of Ohio in the 21st Ohio State, Walker vs. 
Cincinnati, and that the decision in the 21st Ohio 
State, preceded the legislation of April 10, 1880. 

By invitation of the Plaintiff in Error the 
Court also looked into the decision of the Su- 
preme Court of Ohio, in the 23rd Ohio State 
Reports, Taylor vs. the Commissioners of Ross 
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County, and found that the decision there was 
not incongruous with the decision in the 2itst 
Ohio State Reports, and that while the holding 
in the 37th and 38th Ohio State Reports was 
such as would make the Act of April 10, 1880, 
unconstitutional, yet they came after the legisla- 
tion and after the issue and the sale of the bonds 
under that legislation, so that the rights of the 
Defendant in Error became fixed under the 
decision in the 21st Ohio State, and before those 
in the 37th and 38th Ohio State were made. 
The Court also held in accordance with the hold- 
ing of this Court in that behalf that it, the 
Circuit Court, had a right to and would follow 
and uphold the holding in the 21st Ohio State 
Reports, rather than that in the 37th and 38th 
Ohio State Reports. : 


In passing upon the demurrers to the 4th 
and 5th defenses, the Circuit Court readily found 
that neither of the records referred to in those 
defenses contained an adjudication, or amounted 
to an estoppel as pleaded. 


We now are prepared to consider the three 
questions contained in the certificate of division. 
The language of the first is, “Whether the said 
answer showed that the law under which the 
bonds sued upon were issued, was in conflict 
with the Constitution of the State of Ohio and 
therefore void.” 
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This is a double question. Its first part is, 
is there a conflict with the Constitution of Ohio? 
and secondly, if there is a conflict is it such a 
one as substantially renders the Act void? 


The next question, although long, has in it 
that which may be termed but a single proposi- 
tion, In the printed copy, page 39, the punctua- 
tion is misleading. The semi-colon after the 
word “petition” is improper, for the punctuation 
there should be but a comma, and the clause that 
follows Petition, namely: “ That such and similar 
legislation was constitutional and valid” - is limit- 
ing or descriptive of the word decision in the 
second line of the question, and there should be 
after the word valid another comma and thus 
punctuated, the meaning of the question is not 
obscure. 

Perhaps the phraseology without changing the 
meaning a particle would be more felicitous, if it 
were thus: “If this act is in fact in conflict with 
the Constitution of Ohio, and notwithstanding that 
it has since the bonds were sold, been declared 
unconstitutional by the court of last resort in Ohio, 
had there been such decisions by the State courts 
of Ohio prior to the passage of this act and prior 
to the sale of bonds issued under it, and which 
are set out in the petition,to the effect that such 
and similar legislation was constitutional and valid, 
as entitles the Plaintiff to recover under the deci- 
sions of the Federal Courts?” 


Possibly the same meaning may be better 
stated thus}“Is the Plaintiff entitled under the de- 
cisions of the Federal Courts to recover in this 
case, notwithstanding the act under which the bonds 
were issued may be in fact unconstitutional, and 
notwithstanding this act has since the sale of the 
bonds been declared by the highest Court of Ohio 
unconstitutional, by reason of any decision or de- 
cisions of Ohio State Courts to the effect that such 
and similar legislation was constitutional and valid 
made before the enactment of the law and the sale 
of the bonds.” 

These two questions go wholly to a single 
defense, and they fully cover all questions arising 
under the defense, of unconstitutionality. 


The third question is in these words: “Whether 
the former suits, actions and proceedings in the 
State courts or any of them alleged in said an- 
swer, were and are such adjudications of the 
question involved in this action as amount to a 
bar to the Plaintiffs’ right to recover herein?” 

This question it is plain to be seen calls upon 
this court to say whether the record in the case 
of Counterman vs. The Trustees of the Township 
amounts to a bar of the Plaintiff in this action, 
-and it also calls upon this court to say whether 
the record in the case of Ohio Ex. Rel. the Mil- 
ford Five Cent Savings Institution vs. The Trustees 
of Dublin Township and the Auditor of Mercer 
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County constitutes a bar to the Plaintiffs’ right to 
recover in this action. 


This brief analysis of the import of these three 
several questions shows clearly that if the court 
makes answer to each it answers every question 
arising in the case. It decides the whole case. It 
leaves nothing for the court below to decide. It 
passes completely and conclusively upon the only 
two questions in the case; namely; whether the 
Plaintiff cannot recover, on account of the inval- 
idity of his bonds arising out of the unconstitu- 
tionality of the act under which they issue, and 
secondly, whether if the bonds were not invalid 
by reason of such unconstitutionality the Plaintiff 
has lost his right of action upon them, by reason 
of the matters and things contained in the two 
records referred to and set up in the 4th., and 
5th., defenses? 


The rule is well settled in this court that it 
will answer no questions certified to it in any case 
in which the whole case is brought before it. 

This court will not answer one or more of 
the certified questions and leave one or more 
of the certified questions unanswered, provided the 
whole case is brought up within the limits of and 
by all of the certified questions. For that reason 
the motion to dismiss should be granted. 


Each and all of these three questions are ob- 


noxious to another cannon of this court which is, 
that each and every question so certified must con- 
tain a single point of law, unmixed with fact, and 
clearly stated. 


As already indicated the first question asks 
the court to say whether the act under which the 
bonds were issued was in conflict with the Con- 
stitution of the State of Ohio. 

That is a very broad and general question. 
The Constitution of Ohio is an instrument of many 
articles and many more sections. Which one of 
these many sections or articles it conflicts with, 
this court is left to a general perusal of the Con- 
stitution to answer. 


It is true that in the 7th., defense, section six 
of article eight of the Constitution, is set out, Aaec 
verba, and it is therein alleged that the Act of 
April toth, 1880, is in conflict with that section, 
but this question is not whether the Act of April 
10th, 1880, is in conflict with that section, but it is 
a question whether it is in conflict with any 
clause of the 189 sections of the Constitution. 


When the court shall have examined these 189 
sections and all the clauses thereof, and shall have 
found that it is not in conflict with any of them, 
what would be its answer to this question? Would 
it say yes or no? 
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If the court shall find that the Statute in some 
part, in some of its provisions, is in conflict with 
some clause of some one of the 189 sections of the 
Constitution, it then would have to address itself 
to the further question, what is or should be the 
effect upon the Act of such repugnancy as it may 
find in it to the Constitution. 

It will then have to say what clause or what 
section if any, of the Act, or whether the whole 
Act shall perish in the presence of the conflicting 
provisions of the Constitution. 

Is the court ready under the authority of sec- 
tion 693 of the U.S. Statutes, and in accordance 
with the rules of interpretation thereof heretofore 
laid down by this court to enter upon the work in- 
volved in answering this first question? If this 
court refused to answer the question it did in 
United States vs, Northway, 120 U. S. 327, much 
less will it undertake to answer the general ques- 
tion involved in the first part of the certificate of 
division. 


Before leaving this first question allow us to 
remind the court of what we should have spoken 
earlier in the consideration of this question. 


While it is true that in defense No. 7, there 
is a special setting up of section 6 of article 8, of 
the Constitution, and a special claim that the Act 
of April roth, 1880 is in conflict with that particu- 
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noxious to another cannon of this court which is, 
that each and every question so certified must con- 
tain a single point of law, unmixed with fact, and 
clearly stated. 


As already indicated the first question asks 
the court to say whether the act under which the 
bonds were issued was in conflict with the Con- 
stitution of the State of Ohio. 

That is a very broad and general question. 
The Constitution of Ohio is an instrument of many 
articles and many more sections. Which one of 
these many sections or articles it conflicts with, 
this court is left tc a general perusal of the Con- 
stitution to answer. 


It is true that in the 7th., defense, section six 
of article eight of the Constitution, is set out, Aaec 
verba, and it is therein alleged that the Act of 
April roth, 1880, is in conflict with that section, 
but this question is not whether the Act of April 
1oth, 1880, is in conflict with that section, but it is 
a question whether it is in conflict with any 
clause of the 189 sections of the Constitution. 


When the court shall have examined these 189 
sections and all the clauses thereof, and shail have 
found that it is not in conflict with any of them, 
what would be its answer to this question? Would 
it say yes or no? 
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If the court shall find that the Statute in some 
part, in some of its provisions, is in conflict with 
some clause of some one of the 189 sections of the 
Constitution, it then would have to address itself 
to the further question, what is or should be the 
effect upon the Act of such repugnancy as it may 
find in it to the Constitution. 

It will then have to say what clause or what 
section if any, of the Act, or whether the whole 
Act shall perish in the presence of the conflicting 
provisions of the Constitution. 

Is the court ready under the authority of sec- 
tion 693 of the U.S. Statutes, and in accordance 
with the rules of interpretation thereof heretofore 
laid down by this court to enter upon the work in- 
volved in answering this first question? If this 
court refused to answer the question it did in 
United States vs, Northway, 120 U. S. 327, much 
less will it undertake to answer the general ques- 
tion involved in the first part of the certificate of 
division. 


Before leaving this first question allow us to 
remind the court of what we should have spoken 
earlier in the consideration of this question. 


While it is true that in defense No. 7, there 
is a special setting up of section 6 of article 8, of 
the Constitution, and a special claim that the Act 
of April roth, 1880 is in conflict with that particu- 
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lar section, yet if your Honors will note the lan- 
guage of defense No. 3, it will appear that there 
is a general allegation of invalidity of these bonds, 
because of the unconstitutionality of the act under 
which they issue. 

In the absence of any Bre Zo that that 
mode of pleading the invalidity of the act and of 
the bonds under thém, the court might well note 
such defense and act upon it, and it might well 
certify up the question in the form that it has cer- 
tified it up, namely; Does the answer show that the 
law under which the bonds sued upon were issued 
was in conflict with the Constitution of the State 
of Ohio, and not whether it was or was not in 
conflict with section 6 of article 8 of the Constitu- 


tion ? 


We may also suggest that this is not a ques- 
tion whether some particular section or parts of a 
section of the act of April 1oth, 1880, is in conflict 
with section 6 of article 8 of the Constitution, or 
in conflict with any other clause, section or article 
of the Constitution, but whether the law, the act 
as a whole was in conflict with the Constitution 
of Ohio, or any part of it; 

And also the further question as above stated, 
whether whatever conflict may or might by the 
court be discovered, if any, was such conflict as 
would render the act substantially void, and there- 
fore leave the bonds issued under it void ? 


\ 
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SECOND, 

The second question requests an answer as 
to the alternative phase of the constitutional feat- 
ure in the case. It in effect says, “conceding the 
act of April 10, 1880, to be unconstitutional and 
therefore void, and conceding also that the court 
of last resort in Ohio has so held since the pur- 
chase by Plaintiff of the bonds in question, were 
there or are there now such decisions of the Fed- 
eral Courts as entitles the Plaintiff to recover in 
this action on its bonds, owing to the character of 
decisions of the Ohio State Courts prior to the 
purchase by Plaintiff of the bonds? 


While this question may be termed a single 
one, it also may not improperly be regarded as a 
double question, or as two distinct questions. It 
is however immaterial whether the question is 
double or whether it is single. By the question 
this court is required to look into and determine 
two things. 


I. Whether there were in existence at the time 
Plaintiff purchased these bonds a decision or de- 
cisions of the State Courts of Ohio that fairly 
warranted the Plaintiff in relying upon the consti- 
tutionality of the act of April roth, 1880. 

II. The further question whether the import 
of the Federal Court decisions is such as permits 
or requires the United States Circuit Court to give 
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the Plaintiff the benefit of such reliance, and hence to 
hold his bond valid. 


These two duties are imposed upon this court 
by this question. Perhaps that statement should be | ~ 
modified. Perhaps it ought to be conceded that 
if this court should find that there were no decis- 
ions of the State Court warranting Plaintiff in re- 


garjing the act as constitutional, this court would 
not be required to consider its own decisions, or 
that of other Federal Courts to see whether they 
warranted the Circuit Court in sustaining the dona 
fides of the purchase under the circumstances. : 

In any event however, this court must in the | 
hearing of this writ of error, in answering this 
question look into and through the decisions of 
the Courts of Ohio, to ascertain whether in any 
of them there is any decision azy where to be 
found warranting the Plaintiff in fairly regarding 
the act of April 1oth, 1880, as constitutional. 


This court cannot answer the question when 
it shall have merely looked at the case of Walker 
vs. Cincinnati 21st Ohio State Reports, for the 
whole field of the 64 volumes of Ohio Reports 
must be gone over by this court, before it can 
make an intelligent answer to this broad question. 
After making such inspection of the 64 volumes 
should it find one or more decisions warranting 


the Plaintiff in that belief, although the belief was 


in the light of later decisions wrong, and the de- 
cisions upon which the belief rested were them- 
selves wrong, then must this court address itself 
to the entire series of its own decisions contained 
in its 123 volumes, and to the decisions of the 
Federal Courts of Ohio, to ascertain whether there 
be any, and if so which decisions they are, that 
required or warranted the Circuit Court in sus- 
taining Plaintiffs’ right to recover. 


With the foregoing analysis of this second 
question, we certainly need not either state any 
additional rules heretotore laid down by this court 
in respect to taking juisdiction under certificate of 
division, nor need we cite the holdings of this 
court upon such rules. 


THIRD. 
It remains to consider only the third certified 
question to-wit: “Whether the former. suits, ac- 


tions and proceedings in the State Courts, or any 
of them alleged in said answer were and are such 
adjudication of the questions involved in this action 
as amounts toa bar to the Plaintiffs’ right to re- 
cover herein.” 


There is in this question vagueness, indefinite- 
ness and ambiguity. There is a lack of certainty 
as to what suits, actions and proceedings the ques- 
tion refers to. Defenses four and five plead or 


Another feature showing the vagueness and 
indefiniteness of the question is in the latter clause, 
limiting the word adjudication, 


The Court is invited to answer whether such 
suits, actions, etc., were and are such an adjudica- 
tion of the questions involved in this action.” 

There is no statement of what questions are 
involved in this action. ‘This court is left to skirm- 
ish through the record and to determine what 
questions were and are involved in this action. 
The following part of the inquiry, however, is in- 
structive as to the sweep and scope of the ques- 
tions involved. They must be and they are the 
questions and all the questions involved in this 
case, for their adjudication must amount to a bar 
to the Plaintiffs’ right to recover herein. 

This view of this question itself settles the 
jurisdictional question, for it asks this court to 
answer a question, which answer will amount to a 
bar, or will not amount to a bar, of the Plaintiffs 
right to recover herein, In this way, in this in- 
direct way, this court is asked in this question to 
pass upon the combined question of law and fact, 
whether the adjudication in the former suits 
amounts to a bar to the Plaintiffs whole right to 
recover herein. 


Again; 
We insist that if this court shall proceed to 
answer the first and the second certified questions, 


“>, 
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and such answer shall be against the validity of the 
the act of April roth, 1880, and also against the 
validity of thé bonds sued upon, that would dispose 
of the whole case. 

Should those questions, however, be so answered 
as to leave the Plaintiff with a right to recover, unless 
the subject matter is res adjudicata, then and in that 
case only would this court be called upon to answer 
the third question. 


Manifestly the answering of this question is but 
an alternative depending upon the manner in which 
the preceding questions should be answered. The 
judgment as rendered is answer to these questions 
as follows; “zo” to the first, “yes” to the second, and 
“no” to the third. 

Upon the whole case the motion to dismiss 


should be sustained.” 


J.C. LEE 
Counsel for Defendant in Error. 


Supreme # ourt of the rial nitedl States, 


OCcToBER TERM, A. dD. 1sss. 


THE TRUSTEES OF DUBLIN TOWNSHIP, 
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THE MILFORD FIVE CENT SAVINGS INSTITUTION. 
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Supreme Court of the Fnited States, 


OCTOBER TERM, A. D. 1sSss. 


THE TRUSTEES OF DUBLIN TOWNSHIP, 
MERCER COUNTY, OHIO, Plaintiff in Error, 
vs. 


THE MILFORD FIVE CENT SAVINGS INSTITUTION. 


In ERROR IN THE Circuit CouRT OF THE UNITED STATES 
FOR THE NORTHERN District oF OHIO. 


BRIEF OF OLIVER J. BAILEY AND JAMES H. SEDG- 
WICK, OF COUNSEL FOR DEFENDANT IN ER- 


ROR ON 
MOTION TO DISMISS. 


This was a suit upon the interest coupons attached to 
certain bonds issued by the plaintiff in error, in 1880, in 
aid of a railroad; and purchased for value in that year by 
the defendant in error. Plaintiff in error received such 
purchase price, and now seeks to avoid the debt by estab- 
lishing the invalidity of the bonds after some of the inter- 
est coupons were paid. Judgment was had below in 1887. 


(2) 
The cause is in this court upon a certificate of division. 
Defendant in error interposes a motion to dismiss the 
writ, because of the insufficiency of such certificate to give 
this court jurisdiction. 

The first cause of action below is stated upon pages 
3-7 of the Transcript of Record; the 127th cause on pages 
7-11; the other causes being upon other coupons, are 
omitted from the Transcript by agreement (p. 7). Plain- 
tiff subsequently, with the leave of court, withdrew the 
127th cause of action (p. 39). 

The defenses are set out at pp. 23-28. Demurrers were 
filed to these defenses (pp. 36-37); such demurrers being 
ovér-ruled as to the 2nd and 3d defense (p. 28), and sus- 
tained as to the others (p. 39). Defendants below refusing 
to answer over, judgment was had for $3,819.15. 

That the amount in controversy is not sufficient to 
give this court jurisdiction is undisputed. But the plain- 
tiff in error has endeavored to confer such jurisdiction by 
procuring a certificate of difference of opinion from the 
judges below. That certificate seems to us, on the face of 
it, a groping in the dark by plaintiff in error to find some 
point of defense somewhere in the whole case. It does not 
show a contrarity of opinion between the judges below on 
a single point of law. The whole case is broken up into 
points, some of which for materiality depend upon the 
decision of others. The certificate is as follows (p. 39 of 
~ Record): 

CERTIFICATE OF DIVISION. 

“And thereupon the said action came on for hearing 

upon the demurrer of said plaintiff to the answer of said 


< 
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defendant, Dublin Township, and the same was submitted 
upon a full argument of the same; and upon the said 
question whether said demurrer should be overruled or 
sustained to the various defenses set forth by said Dublin 
Township there occurred as questions of law the fol- 
lowing: 

‘‘ First—Whether the said answer showed that the 
law under which the bonds sued upon were issued was in 
conflict with the constitution of the State of Ohio, and 
therefore void. 

‘Second —Whether, if said legislation is inconflict with 
the constitution of the State of Ohio, there had been such 
decision of the State courts prior to its passage and to 
the sale or negotiation of the bonds alleged in the peti- 
tion; that such and similar legislation was constitutional 
and valid as entitles the plaintiffs to recover under the 
decisions of the federal courts, notwithstanding the act 
in question had been declared to be unconstitutional by 
the court of last resort in the State of Ohio after said 
bonds were sold. 

‘‘ Third—Whether the former suits, actions and pro- 
ceedings in the State courts, or any of them alleged in said 
answer, were and are such adjudication of the questions 
involved in this action as amounts to a bar to the plain- 
tiff’s right to recover herein. 

‘Upon each of said questions of law the opinion of 
the judges were opposed, and judgment entered in accord- 
ance with the opinion of the presiding judge. 

‘Thereupon, and on motion of the said defendants 
that the points on which the disagreement has been made 
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during the term be stated under the direction of the judges 
and certified under the seal of the court to the Supreme 
Court of the United States, to be finally decided — 

“It is ordered that the foregoing state of the pleading 
and of the questions on which the opinion of the judges 
were opposed, all of which are made under the direction 
of the judges, be certified to the Supreme Court accord- 
ingly and pursuant to the statute in such cases made and 
provided.” HOWELL E. JACKSON, 


Circuit Judge. 
M. WELKER, 


District Judge U. S., Southern District. 


The attempt to bring this case to thiscourt upon such 
certificate is, in our opinion, an attempt to confer an ap- 
pellate jurisdiction where none exists.. To pass upon the 
propositions presented is to determine the entire case, 
which would be contrary to the oft repeated adjudica- 


tions of this court. 


Jewell v. Knight, 123 U. S. 426; 
Waterville v. Van Slyke, 116 U. S. 699; 
California P. Co. v. Molitor, 113 U.S. 609. 


The section of the U.S. Revised Statutes bearing upon 
this subject is as follows: 

“652. Division of Opinion in Civil Causes—Certificate. 
When a final judgment or decree is entered in any civil suit 
or proceeding before any circuit court held by a circuit 
justice and a circuit judge, or a district judge, or by a cir- 


cuit judge and a district judge, in a trial or hearing 
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whereof any question has occurred upon which the opin- 
ions of the judges were opposed, the point upon which 
they so disagree shall, during the same term, be stated 
under the direction of the judges and certified, and such 
certificate shall be entered on record.”’ 

Justice Bradley, commenting upon this statute, in his 
opinion in California P. Co. v. Molitor, 113 U. S., p. 615, 
says: 

‘This shows that a certificate can only be resorted to 
where ‘a question’ has occurred on which the judges 
have differed, and where ‘the point’ of disagreement may 
be distinctly stated. This court has frequently held that 
the question referred to must be a question of law, and 
must be capable of being presented in a single point.”’ 

It is not a difference of opinion on the case that is to 
be certified up, but a special point of law which can be 


distinctly stated. The whole case cannot be broken up 
into points as is attempted here, and sent up to this court 


upon a certificate of difference of opinion. 


Weeth v. N. E. Mort Co., 106 U. S. 605; 
United States v. Bailey, 9 Pet. 267; 


Nesmith v. Sheldon, 6 How. 43. 


That some of the points certified are hypothetical, 
their materiality in the case depending upon the decision 
of other points certified, makes it evident that the whole 
case has been broken up into points for the adjudication 


of this court. 


Nesmith v. Sheldon, 6 How. 43. 
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This: court will refuse jurisdiction when it is obvious 
that the case was certified, pro forma, to take its opinion 
without any actual difference of opinion in the judges 
below. 

Webster v. Cooper, 10 How. 54; 
R. R. Co. v. White, 101 U.S. 98. 


That this case was certified pro forma, to take the 
opinion of this court without actual difference in the 


, judges below, see 


Webster v. Cooper, 10 How. 54. 


When the certificate simply sends up a demurrer to a 
pleading, it is not definite enough as to the point of differ- 
ence to give the supreme court jurisdiction. 


United States v. Briggs, 5 How. 208. 


Nor where it presents the question to be decided on an 


agreed statement of facts. 


Sadler v. Hoover, 7 How. 646. 


In determining the first question presented by the cer- 
tificate, it becomes necessary to consider the entire answer, 
consisting of more than five record pages, and involving 
every issue in the case. As well might the certificate sub- 
mit for the decision of this court, so far as certainty of 
the point of difference is concerned, the question of whether 
or not the suit should be decided for plaintiff—that might 


(7) 
be a point for decision, but it would at the same time in- 
volve many others. 

Suppose this court should select a certain paragraph 
of such answer, and hold it to show ‘that the law under 
which the bonds sued upon were issued was in conflict 
with the constitution of the State of Ohio, and therefore 
void.” How is the court to know that the judges below 
were at variance upon that point? They might have been 
agreed upon that. Thus plaintiff in error would procure 


the decision of this court when not entitled to it. 


Waterville v. Van Slvke, 116 U. S. 699. 


The first query of the certificate operates like sending 
up a demurrer or an agreed state of facts, and if it does 
not come within the rule as involving only a single point 
of difference, certainly the second and third do not. 


OLIVER J. BAILEY, 
JAS. H. ‘SEDGWICK, 


Of Counsel for Defendant in Error. 


NUpreme Court of United States. 


Dublin Township, 


Plaintiff in /rror. 


The Milford Five Cent Savings Institution 
Defendant in Error. 


Brief for Defendant on Motion to Dismiss. 


Ss. BS. BROW’ N. 


UNITED STATES SUPREME COURT. 


THE TRUSTEES OF DUBLIN TOWN- 
SHIP, MERCER COUNTY, OHIO, No. 943. 
PLAINTIFFS IN ERROR, 

vs, . October Term, 


THE MILFORD FIVE CENT SAVINGS 
INSTITUTION, 


1888. 


DEFENDANT IN ERROR, | 


Brief of Defendant in Error on Motion to Dismiss Writ of 
Error for Want of Jurisdiction. 


The petition of the Plaintiff, the Defendant in Error the 
Milford Five Cent Savings Institution, alleged 126 causes of 
action against the Defendants, the Plaintiffs in Error, the 
Trustess of Dublin Township in Mercer County, Ohio, on as 
many interest warrants or coupons, on its certain bonds 
amounting to $12,000, of which the Plaintiff became the bona 
fide purchaser for value before maturity, due demand of said 
Defendants for payment thereof having been refused. 

The Defendants answered, setting up several defences of 
which for the purposes of this motion, only the 3d, 4th, 45th 
and 7th, defences need to be considered. 

The Plaintiff demurred to the 4th, 5th and 7th defences 
as not stating facts sufficient to constitute a defence. 

The demurrers were sustained and judgment was entered 
in accordance with the opinion of the presiding judge. 

The Court certified a division of opinion on the questions 
of law said to be involved and the case is brought to this Court 
f nal determination. 


) 
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The 4th defence in the Defendants’ answer sets up that 
after issue of such bonds, on a suit in the Ohio State Courts 
by a majority of the tax payers of Dublin Township, a decree 
was made perpetually enjoining the collection of the tax to pay 
these interest warrants or coupons. 

This defence also alleges it would be impossible to enforce 
any taxation against the property to pay such coupons. 

The 5th defence alleges that in proceedings by mandamus 
instituted by this Plaintiff in the Ohio State Courts to compel 
levy of a tax to pay these coupons, after answer by these 
Defendants, a decree was made refusing the mandamus and 
dismissing the petition. 

The 5th defence also alleges that such decree was entered 
_ by said Circuit Court which court had jurisdiction of said cause 
and that said judgment stands unreversed in full force. 

The 7th defence, [embracing also the 3d defence] sets up: 

1. The provisions of Section 6, Article 8, Constitution of 
Ohio. 

2. That such Act was designed to authorize these Town- 
ships to vote aid to the construction of a railroad to be owned 
and controlled by others. 

3. That the provisions of such laws were known to 
Plaintiffs to be impossible, except to aid the construction of 
a road to be owned and operated by others. 

4. That such railroad would have no value except as a 
link in a chain. 

5. That Plaintiffs knew that the Act was an intended 
evasion of such constitutional provision. 

6. That there was no provision for the Town to operate 
such a road when constructed. 

7. That such Act was similar in terms to that declared 
unconstitutional in 23 Ohio State Reports, page 22. 

The 3d defence [incorporated into the 7th defence, | 
sets up, 

1. That the Act under which the bonds were issued was 
in conflict with the constitution of Ohio. 
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2. That Dublin Township was the only Township to 
which the Act by its terms could apply. 

3. That it was the only Township in Ohio having a pop- 
ulation of 1599 at the census named in the Act. 

4. That the Act was one of 2 series of Acts in aid of a 
railroad through the town. 

5. That such railroad was to be aided and constructed by 
taxation on property in the Township, not to be owned by the 
Town but by a railroad corporation. 

6. That such railroad was not intended as an independent 
road, but as a link in a chain of road. 

(The remaining subdivisions are not thought to be of im- 
portance in this motion. ] 

There were in form seven defences pleaded in the answer, 
although they are all embraced either in express terms or by 
necessary implication in the questions certified. 

The first defence admits all the material allegations of fact 
in the petition. 

The second and sixth defence related wholly to individual 
defences of other Defendants and have no bearing on the de- 
fences of these Defendants. 

The whole case then rests with the 3d, 4th, 5th and 7th 
defences. 

The certificate of decision states in substance the follow- 


ing as the questions of law: 


i 


1. Whether the answer showed that the Act under which 
the bonds were issued was in conflict with the constitution of 
the State of Ohio ? 

2. Whether if so, such law was not therefore void? 


so A 


1. Whether if such Act was in conflict with the consti- 
tution, such decision as alleged in the petition had been made 
prior to its passage and prior to the sale of the bonds? 


Page 26. 


Page 26. 


Page 24. 
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2. Whether such and similar legislation was so valic that 
Plaintiff could recover under the Federal Court's decisions, 
although such Act was declared unconstitutional by the Ohio 


State Courts after the sale of bonds? 
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Whether the former actions, suits or proceedings, in the 
State Courts or any of them are such adjudications of the 


questions involved here as to bar Plaintiff's recovery? 
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[t is clear that these questions cover the whole case, which 
is split up into the several questions. 

The 7th defence [which embraces the 3d defence] is cov 
ered by the first question certified. 

The 4th, 5th and 7th defefences are covered by the 3d 


question certified. 


a a 


l. The first question certified is in reality two questions, 
ae 

a, Whether the answer showed that the Act under which 
the bonds were issued was unconstitutional, and 

6, If so, whether they they for the Act] were void? 

What the answer showed is not a question of law but is 
one of fact. 

This question is not simple but is complex. 

The answer alleged several grounds to show that this Act 
was void. 

It alleged that the Supreme Court of the State of Ohio 
had declared the Act unconstitutional. 

It alleged [in substance] that such Act was void because 
it had been declared unconstitutional by the Supreme Court 
of Ohio. 

That Dublin Township is the only Township to which 


such Act could apply. 
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That it was the only Township in the State having the 
exact census named in the act. 

These allegations and many others are pleaded in the 
wuswer as possible grounds that the Act was void. 

Some of these grounds might be tenable and others not. 

Some might be answered by “yes” and others by “no: 
yet they are all embraced in the first question certified. 

The answer showed many things. Some of them miglit 
tend to show that the act was unconstitutional and others not 

“What the answer showed,” etc. is quite immaterial, and 
is quite a different thing from the question whether some cer 
tain. definite defence pleaded properly therein was a bar to 
petitioner s claim. 

This first question is fully as objectionable as the question 
held insufficient in LU mited States vs. Northway, 120 U. S. 32%. 
which was: 

“Whether either of the Counts in a certain indictment 
charged an offence under the laws of the Ul mited States.” 

Such a question was held to be too vague and general as 


the tirst question certainly is in this case. 
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The second question certified is not only too vague am 
veneral, but is obscure, indefinite ana hy y™ ithetical. 

It is not entirely clear what is meant by the last clause «! 
the question. 

It is not intelligibly connected with the preceding clause. 

But conceding that we might substitute the word -whethe 
in the place of the word ‘that’ at the beginning of the secon 
clause so as to make the clause read as it was possibly intende 
to read, still the whole question 1s open to every objection. 

|. Whether such decision as that alleged in the petition 
was made before or after the passage of the Act or prior 1 
the sale and negotiation of the bonds, are questions of fact 


be proven by common law evidence. 
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The Plaintiff in Error therefore cannot say that thev are 
conceded to be true. 

But they are matters of fact whether true or not true. 

They therefore prevent the Supreme Court from having 
jurisdiction over the second question certified. 

2. Even in its amended form the second branch of this 
question is vague, general and indefinite. 

What was the similar legislation mentioned ? 

What Federal Court decisions are meant? 

The question as a whole is not simple, but is very complex. 

[t could not as a whole be answered by “ves” nor “no; 
stippose the first branch of the question be answered by “ves,” 
no question of the law has been decided, and the second 
branch may be answered consistently Ly “no.” 

The second branch of the question is moreover not within 


the decision on the demurrer. 
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The third question certified is too general, indefinite and 
compound. 7 

The answer herein alleges in bar of the claims pleaded in 
the petition no less than four separate legal proceedings in the 
Ohio State Courts, besides those mentioned in the general 
allegation. [page 26] “That the Supreme Court of the State of 
Ohio had decided that the law in question and similar statutes 
were void.” 

The Court cannot answer this question “yes” or “no.” 

They might answer “yes” as to one decision and ‘‘no” to 
another. In none ef them does it appear that the issues were 
identical with those presented here. 

As each of fhe questions certified are open to some or all 
of the objections held good by former adjudictations of this 


Court, the appeal should be dismissed. 
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‘1. The rule is well settled that to give the Supreme 
(‘ourt jurisdiction on a certificate of division of opimion, the 
questions certified must be of law and not of fact nor mixed 
questions of law and fact. 

Weeth vs. N. EK. Mort Secur Co, 106 U S.. 605. 

Dennistown vs. Stewart, 50 U.S... 400 

Silliman vs. Bridge Co., 66 U.S, 84. 


, 
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Daniels vs KR. R Co, 70 U.S, 225. 
Brobst vs. Brobst, 71 U.S , 387. 
Waterville vs. Van Slyke, 116 U.S. 60%. 

Wilson vs. Barnum, 8 How., 258 

Paving Co vs. Moliter, 1138 U. S., 60%, 

In such case the Supreme Court has no jurisdiction neither 
to review weight of evidence nor to hear the appeal where the 
whole case is certified for adjudication instead of single points, 
even when the decision turns on questions of law only. 

Weeth vs. N. Ek Mort. Secur. Co , Supra 

Nesmith vs. Sheldon. 6 How., 41. 

LU. S. vs. Bailey, 9 Peters, 273. 

City of Waterville, vs. Van Slyke, 116 U.S, 609. 

White vs. Turk, 12 Peters, 258. 

Saunders vs. Gould, 4 Peters, 30°. 

Hlarris vs. Elliott, 10 Peters, 25. . . 

United States vs. Briggs, 5 How., 208. 

Sadler vs. Hoover 7 How., 646. 

United States vs Northway, 120 U. S., 327. 

Bank vs. St. Louis Co., 122 U.S., 21. 

Jewell vs. Knight, 8 Sup’r Court Reporter, 195. 

Kach question so certified must contain a distinct propo- 
sition of law which the Supreme Court can answer negatively 
or aflirmatively, but the whole case cannot be presented so as 
to require that Court to decide the whole case on mixed propo- 
sitions of law and fact. 

Though a statement of facts must accompany the certifi- 


ails 


cate so as to show that the question of law is applicable to the 


Case, the precise point Ol which the judges differed nitist be 


a distinct question of law clearly stated. 

City of Waterville vs. Van Slyke, 116 U.S. 69). 

Wilson vs. Barnum..8 How., 258. 

Brobst vs. Brobst, 71 U.S. O87. 

Wimsp’t Bank vs, Knapp, 110 UL S., 30%. 

St. B’k of Spr. vs. Lt. L. R. F. Coe 122 U. S., 21. 

So where after decision on demurrer, the judges certified 
a division of opinion whether the demurrer, was well taken, 
tlthough the record shows the grounds of demurrer, the ques 
tion whether the demurrer should be sustained is not a pomt 
in the case within the meaning of the Act of Congress. The 
Supreme Court cannot look hevond the certificate of GLVISLON. 

City of Waterville vs. Slvke, 116 UL. S., 699. 

Lnited States vs. Briggs, 5 How., 208. | ; 

The question certified must be clearly and distinctly 
stated, not obscure and ambiguous. 

Womsport Bank vs. Knapp, 119 U.S. 59%. 

Where a question certified is obscure, ambiguous and 
indetinite, it will not be considered. 

Town of Enfield vs. Jordon, 110 UL S., 680. 

U.S. vs Northway, 120 U. S., 327. 

A question whether either of the Counts in an indictment 
charges an offence under the United States laws, is too vague 
and general to give the Supreme Court jurisdiction on a certi 
ficate of division. 


lL nited States vs. Northway, 120 U.S... 327 


The Supreme Court has no jurisdiction to determine a: 


question certified which under one set of circumstances might 
be answered one way and under another set, a different wavy. 
Town of Enfield vs. Jordon, 110 U. S.. 680. 
In that case, the question certified was, “whether said 
town was not estopped from further defense by the litigation 
theretofore had between it and Piaintiff.”’ 


The Court sav: The question is too weneral in its terms 


~_ 


to ackmit of ih precise answer, As he proper moswer can he 
viven to a question stated in such broad and indefinite terms, 
which admits of one answer under one set of circumstances 


nul of a different answer under another, it must necessarily 


be «isregarded by the Supreme Court. 


Neither can a whole case be split up into the form of sev 
eral (questions so as to give this (‘ourt jurischetion. 

White vs. Turk, 12 Peters, 255. 

It is clear that this whole case is sent up in this record. 

Nesmith vs. Sheldon, 6 How., 41. 

lLuther vs. Borden, + How., 47. 

Webster vs. Cooper, 10 How., 54. 

Jewell vs. Knight, 8 Sup Ct. Rep., 193. 

S.C. 123 U.S. R., 426. 

Hosford vs. Ger. Fire Ins. Co., 8 Sup. Ct. Rep., 11%. 

Kach of the questions certified must present a distinct 
point of law, and must not, neither by express terms nor by 
necessary Hnplcation, Involve in its consideration the whole 
circumstances of the case. 

Waterville vs. Van Slyke, 116 U. S., 699. 

Jewell vs. Knight, 8 Sup’r Ct. Rep., 195. 


The Writ of Error should be dismissed. 
s. Kk. BROWN, 
Of Counsel for Def't in Error. 
HERBERT H. WALKER, 


Associate Counsel. 
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JOSE MENENDEZ ET AL. VS. ROBERT 8S. HOLT ET AL. 1 


1 Cireuit Court of the United States for the Southern District of 
New York. 


To the honorable the judges of the circuit court of the United 

States for the southern district of New York: 

Robert S. Holt, of the city, county, and State of New York, 
Leonard J. Busby, of the city of Brooklyn, county of Kings, and 
State of New York, both of whom are citizens of the State of New 
York, and Charles W. McCutchen, of the township of North Plain- 
field, county of Somerset, and State of New Jet rsey, who is a citizen 
of the State of New Jersey, who are partners eng: aged in business at 
the city of New York under the firm name of Holt and Company, 
bring this their bill of complaint against José Menendez and Joa- 
quin Menendez, both of whom are aliens and subjects of his Majesty 
the King of Spain and partners in business at the city of New York 
under the firm name of José Menendez and Brother. 

And thereupon your orators complain and say that your orators 
are dealers in and buy and sell flour and grain; that they are co- 
partners in such business and transact their said business under the 
tirm or copartnership name of Holt and Company; that said Robert 
S. Holt, one of your orators, has been engaged in such business of 
buying and selling flour and grain for more than than thirty-five 

vears at the city of New York and for more than twenty- 
2 five years last past has been at the head as senior or leading 

partner of the firm of Helt aud Company ; that the said firm 
of Holt and Company has from time to time been changed or dis- 
solved by the retirement from the then existing firm of various per- 
sons as members thereof, but in each such instance a new firm or 
copartnership has been immediately formed, which said new firm 
has thereupon succeeded to the firm name, good will, brands, trade- 
marks, and other assets of such preceding firm, so that there ias 
been no interruption of the name and business identity of Holt and 
Company for said period of twenty-five years and ove r, and for such 
period the said firm name has been well ‘known in the business com- 
inunity and has had at all am and still has a high reputation in 
such trade and with the public in the city of New York and else- 
where; aud your orators aver that they are now legally seized of 
the good will and all the trade-marks ever at any time used by the 
firm of Holt and Company, and especially the trade-mark hereinafter 
mentioned. 

Your orators further show unto your honors that during or about 
the year 1861 the said firm of Holt and Company selected, adopted, 
and appropriated to their exclusive use the arbitrarily selected and 
fanciful words or term “ La Favorita” as a brand or trade-mark to 
distinguish and identify a certain flour of their, the said Holt and 
Company’ s, selection and preparation and sold by such firm; that 
such words or term “La Favorita” as a brand or trade-mark for 
flour was first used by said firm of Holt and Company and had 
never prior to its adoption and use by them, as your orators are in- 
formed and verily believe, been used upon or in connection with or 
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in designation of flour, and that your orators, as successors to said 
prior firms of Holt and Company, are now and your orators and 
such preceding firms of Holt and Company have always been enti- | 

tled to use itas a brand or trade-mark as applied to flour, 
5) and that no one but your orators and their predecessors in 

such firm of Holt and Company has ever at any time had a 
right to pse and no one but your orators now have a right to use 
the same as a brand or trade-mark as applied to flour or any words 
or designation substantially like it, and that since the time of the 
adoption and first use of said trade-mark, to wit, since the yeaft 1861, 
the same has ‘been continuously used and applied to flour by said 
firm of Holt and Company until the present time. 

Your orators further show that said firms of Holt and Company 
have at all times exercised great care in the selection, packing, and 
preparation of the flour packed and sold by them under this brand, 
“ La Favorita,” and have carefully advertised the same, and by their 
care and efforts have extensively introduced the same to the trade, 
and the same has come to be widely known in and desired by the 
trade in the United States and elsewhere, and that the sale of the 
flour so stamped or marked has been and is now an important part 
of vour orators’ business and therefrom large profits have accrued to 
your orators, and there has been and is now a settled and permanent 
demand for your orators’ said flour so by them marked and branded 
as aforesaid. 

Your orators further show that the manner in which such brand 
has been and is used by them consists in stamping or stenciling the 
same upon the heads of barrels, half barrels, and quarter barrels of 
such flour and upon the sides of bags of such flour, the words “ La 
Favorita ” being stenciled in large and conspicuous letters and being 
the prominent feature of the brand or mark, and with such words 
there are generally stenciled in smaller and less conspicuous letters 
the name of said firm, Holt and Company, and words or marks in- 
dicating the quality and quantity of flour contained in such bag, 

barrel, or other package, but your orators claim that the essen- 
4 tial feature of their said lawful trade-mark is the said words 

or term “ La Favorita,” and may be exclusively used by them 
as a trade-mark as applied to flour in any form and whether asso- 
ciated with other words or marks or not. 

And your orators further show that on or about the 28th day of 
February, A. D. 1882, your orators being entitled to the exclusive 
use of said trade-mark, and being citizens of the United States, they 
complied in all respects and particulars with the requirements of 
the statute of the United States, to wit, the act. of Congress entitled 
“An act to authorize the registration of trade-marks and protect the 
same,’ approved March 3, 1881, by causing to be recorded in the 
Patent Office of the United States on the 17th day of October, 1881, 
a statement specifying their firm name and place of business, the 
class of merchandize and particular description of goods comprised 
in such class by which the said trade-mark had been appropriated, 
a description of the trade-mark with fac-simile thereof showing the 
mode in which it had been applied and used and the length of time 
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during which the trade-mark had been in use; by making payment 
of a fee of twenty-five dollars in the same manner and for the saimne 
purpose as the fee required for patents, and, further, by filing, on or 
about the 28th day of January, 1882, a declaration under the oath 
of a member of the firm to the effect that the firm claiming protec- 
tion for the trade-mark had a right to the use of the same and that 
no other person, firm, or corporation had a right to such use, either 
in the identical form or in any such near resemblance thereto as 
might be calculated to deceive; that the trade-mark was used in 
foreign commerce and that the fac-similes presented for record were 
a true copy of the trade-mark sought to be protected. 
And thereupon the said lawful trade-mark was, on the 28th day 
of February, 1882, duly registered in the said Patent Office, 
5 and a due and formal certificate of registration, bearing date 
on said day, signed by E. M. Marble, Commissioner of Patents, 
and sealed with the seal of the Department of the Interior of the 
United States, was issued and delivered to your orators, whereby 
and by a compliance with the laws of the United States in the 
premises there was confirmed, recognized, and secured to your orators 
the exclusive right to use within the U nited States the said lawful 
trade-mark for the period of thirty years from said 28th day of Feb- 
ruary, 1882, as by reference to said certificate of registration, declara- 
tion, and other papers will more fully and at large appear and 
to which your orators beg leave to refer. 

Your orators further show that the said respondents, José Me- 
nendez and Joaquin Menendez, are partners engaged in business 
as commission merchants at the city of New York, in the said 
southern district of New York, and have long been cognizant 
of the high reputation of your orators’ flour aforesaid and of the 
said trade-mark lawfully applied and used to distinguish and 
identify the same; that, being so cognizant and well knowing the 
rights of your orators in the premises, in order to injure your ora- 
tors by diverting the profits in the sale ef the genuine article and 
otherwise, the said respondents have, at divers times, both prior to 
and since the 28th day of February, 1882, and since your orators 
acquired the exclusive right to use said trade-mark as aforesaid, at 
the city of New York, in said southern district of New York, will- 
fully and fraudulently bought, offered, and sold flour of like char- 
acter and appearance and put up in packages like your orators’, to 
which have been attached and applied marks and brands embody- 
ing in every instance a reproduction, counterfeit copy, and imita- 
tion of the aforesaid lawful trade-mark, to wit, the words “ La Fa- 
vorita,’ owned and used by your orators, as hereinbefore set forth, 

and have so bought, offered, and sold said packages of flour 
6 so put pp in imitation of your orators’ goods and having ap- 

plied and attached thereto said false and fraudulent marks 
and brands, embodying in every instance said false and fraudulent 
reproduction and counterfeit of said lawful trade-mark as and for 
the.true and genuine flour prepared and sold by your orators and 
by them alone, and this to your orators’ great loss and injury, and 
although often requested to desist the said respondents refused to do 
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so—that is to say, the said respondents have at the time and place 
aforesaid applied the words “ La Favorita” to packages of flour not 
prepared or sold by or for your orators, and, having done so, have 
sold the flour thus falsely marked as the flour selected by your ora- 
tors and refuse to desist from so dving, to your orators’ great loss 
and injury actually sustained. 

Your orators charge that the said flour so fraudule ntly sold by 
the respondents as and for the flour of your orators as aforesaid has 
been of an inferior character, and has been sold at a price below the 
price of the genuine goods, thus damaging both your orators’ repu- 
tation and amount of sales. 

Your orators say that they cannot with certainty state the exact 
amount of profits diverted by the said respondents as aforesaid, nor 
ean they correctly estimate the amount of damage and injury sus- 
tained by them by reason of the fraudulent acts complained of, but be- 
lieve the same to be large, and charge that it amcunts to the full sum 
of ten thousand dollars, and pray that the respondents may full and 
true disclosures make as to the same, and may be decreed to account 
therefor in full, and otherwise to respond in damages as may appear 
to be equitable. 

To the end, therefore, that your orators may obtain relief in the 
premises in this honorable court, where they can alone obtain relief, 
they humbly pray— 

1. ‘That said Jose Menendez and Joaquin Menendez may 
7 be made respondents to this bill and compelled to answer 
ach and every allegation therein contained under oath the 

same and as fully as if directly interrogated as to each. 

2. That the said respondents may be compelled to render before 
acommission of this court a full, true, perfect, and complete ac- 
count of all profits of every description diverted from your orators 
or made by the use of any and all imitations of said trade-mark 
used by your orators as aforesaid or by the sale of goods to or unto 
which such imitation or imitations may have been in anywise at- 
tached, and may be decreed to pay over to your orators the full and 
entire amount of such profits. 

3. That the said commission be also required to ascertain and re- 
port to this court what injury and loss have otherwise been inflicted 
upon your orators by the imitation by the respondents of said trade- 
mark owned and used by your orators as aforesaid. 

4. That the said respondents, their agents and servants, be for- 
ever enjoined and restrained from in any manner using said trade- 
mark or any mark or marks in anywise substantially similar 
thereto in such manner and form as to mislead and from otherwise 
selling or offering to sell any imitation or imitations of your orators’ 
— 

That a restraining order m: iy be issued without delay, directed 
to the respondents nfores aid, their agents and servants, enjoining 
and restraining them from any use of said trade-mark during and 
until the termination of this suit, and from using any imitation 
thereof, and otherwise enjoining and restraining the fraudulent acts 
complained of. 
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That said respondents be compelled to deliver and surrender 

to the marshal of this court, or to some other person or persons 

8 to be appointed by this court, any and all brands or stencils 

embodying said trade-mark or any imitation thereof what- 

soever, and that the marshal or other person or persons be com- 
manded and directed to destroy the same. 

And, finally, to the end that equity may be done and that the 
relief herein prayed for and all other relief that it may be righteous 
in the premises to administer may be afforded your orators, may it 
please your honors such relief fully to grant and to award against 
the said José Menendez and Joaquin Menendez a writ of subpeena 
of the United States of America, issuing out of and under the seal 
of this honorable court, commanding them,on a certain dav therein 
to be named and under a certain penalty, to be and appear in this 
honorable court, then and there to answer all and singular the 
premises and to stand to and perform and abide such further order, 
direction, and decree as may be made against them. 

And vour orators, as in duty bound, will ever pray, €e. 
S. ST. J. McCUTCHEN, 
Solicitor for Complainants, 170 Broadway, New York City. 


ROWLAND COX, Of Counsel. 


9 UNITED STATES OF AMERICA, 
Southern District of New York, } 8 
Robert S. Holt, of lawful age, being duly sworn, deposes and 


says as follows, to wit: 

[am a member of the firm of Holt & Company, the complain- 
ants in the foregoing bill named. I have read the said bill of com- 
plaint and know the contents thereof. I know, of my own knowl- 
edge, that all the matters and things stated as within the knowledge 
of complainants are true in all respects and particulars, and as to the 
statements touching all other matters and things I verily believe 
them to be true. 


ROBERT 8S. HOLT. 


On this 17th day of July, 1882, before me personally came Robert 
S. Holt, personally known to me to be the identical person de- 
scribed in the foregoing affidavit, and subseribed and made oath to 
the same. 

Witness my hand and seal of office. 

[L. s.] CHAS. C. GILL, 
Notary Public, New York County. 


; 


Endorsed: Circuit court of the United States for the southern dis- 
trict of New a ork. Robert S. Holt et al. vs. Jose Menendez et al. Bill 
of complaint. 8. St. J. McCutchen, solicitor for complainant-, 170 
Broadway, N.Y. U.S. circuit court. Filed July 17,1882. Joseph 
M. Deuel, clerk. 
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10 U. S. Cireuit Court. 


Ropert 8. Hort, Leonarp J. Buspy, & Cuarites W. McCuTcHron 
ag'st 
JosE MENENDEZ & JOAQUIN MENENDEZ. 


Please take notice that I am retained by and hereby appear for 
the above-named defendants and demand that a copy of the com- 
plaint and all other papers be served on me at my office, 200 Broad- 
way, New York city. 

Yours, etc., JOHN HENRY HULL, 
Att’y for Def’ts, 200 Broadway. 


Dated New York, July 27th, 1882. 

To S. St. J. McCutcheon, compl’ts’ sol’r; Jos. M. Deuel, Esq., 

clerk. | 

11 (Endorsed:) U.S. circuit court. Robert S. Holt & others 
,  ag’st Joze Menendez & ano. Copy notice of appearance. Joln 

Henry Hull, def’ts’ att’y, 200 Broadway, N. Y. U.S. circuit court. 

Filed July 28th, 1882. Joseph M. Deuel, clerk. 


12 Circuit Court of the United States for the Southern District 
of New York. 


Rogpert 8. Hort, Leonarp J. Bussy, & CHarRtes W. McCutrcHen 
ag st 
JOSE MENENDEZ & JOAQUIN MENENDEZ. 


The answer of the defendants to the bill of complaint of Robert S. 
Holt, Leonard J. Busby, and Charles W. McCutchen, complain- 
ants. 

These defendants, reserving to themselves all right of exception 
to the said bill of complaint, for answer thereto, saith: 

They admitthat the firm of Holt and Company has been from time 

to time changed or dissolved, and they deny that in each such 

13 instance the new firm formed under that name has thereupon 

succeeded to the good will, brands, trade-marks, and other 
assets of such preceeding firm, and they further deny that the com- 
plainants are now legally seized of the good will and all the trade- 
marks ever at any time used by the firm of Holt and Company, and 
they deny that said complainants are legally seized or are the owners 
of the trade-mark “ La Favorita.”’ 

And defendants, further answering, allege that in the year 186] 
and up to the year 1868 one Stephen O. Ryder was a member of 
the complainants’ firm of Holt and Company, and was one of the 
originators of the said trade-mark “La Favorita,” and has always 
and does now own and use the same as a proprietor and owner 
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thereof, and has continually used the same as his individual trade- 
mark since the year 1868, and has always been entitled to use the 
same. 
14 That said Ryder has at all times exercised great care in 
in the selection, packing, and preparation of the flour packed 
and sold by him under the brand of “ La Favorita” and has care- 
fully and extensively advertised the same and by his care and efforts 
has extensively introduced the same to the trade, and the same has 
come to be widely known in and desired by the trade in the United 
States and elsewhere, and that the sale of the flour so marked or 
stamped has been and is now an important part of said Ryder’s 
business, and that all the flour bought and sold by defendants 
marked with the name “ La Favorita” has been of the production 
of said Ryder and is so known to be by defendants’ customers and 
for that reason is in great demand by said customers. 

And defendants further allege that the manner in which said 
Ryder marks the said flour so prepared by him is entirely different 
from the manner in which said complainants mark their said flour, 
and that in particular the said Ryder uses in connection with the 
name “ La Favorita” his own name in full in conspicuous and dif- 
ferent letters so as to draw attention thereto and to indicate that the 
said flour is of his own particular preparation and in order to dis- 
tinguish the same from the flour of complainants and from the flour 
of many other dealers who have for many years used the said name 
of “ La Favorita ” as a brand of flour, as is well known tu said com- 
plainants and without objection by them during the whole of said 
time. 

And defendants allege that they have no knowledge or informa- 
tion of the registration of said trade-mark in the Patent Office, as is 
alleged in said complaint, and they therefore deny the same. 

And, further answering, said defendants deny that they have ever 
willfully and fraudulently bought, offered, and sold flour put up in 
packages like those of complainant or to which have been at- 

tached and applied marks and brands embodying in any in- 
15 stance any. reproduction or counterfeit or copy or imitation 

of the trade-mark “ La Favorita,” alleged to be owned by the 
complainants, and they deny that they have so offered and sold 
packages of flour put up in imitation of complainants’ goods as and 
for the true and genuine flour prepared and sold by complainants, 
and they further deny that they have ever sold flour marked with 
the name “ La Favorita” as the flour selected by complainants, but, 
on the contrary, have always sold such flour as the special selection 
of said Ryder. 

And said defendants, further answering, allege that they have no 
knowledge or information sufficient to form a belief as to any of the 
other allegations in said complaint contained, and they therefore 
deny the same. 

And the said defendants, further answering, deny that the said 
complainants are entitled to tle relief or any part thereof in the 
suid complaint demanded; and these defendants pray the same ad- 
vantage of their aforesaid answer as if they had pleaded or demurred 
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to the said bill of complaint, and these defendants pray to be hence 
dismissed with their reasonable costs and charges in this behalf 
most wrongfully sustained. 

JOSE MENENDEZ, 

JOAQUIN MENENDEZ, 

| Defendants. 
JOHN HENRY HULL, © 
Solicitor and of Counsel for Def’ts, 200 Broadway, N. Y. 


16 Replication. 


UnitTep STATES OF AMERICA, ee 
Southern District of New York, J — 

Jose Menendez, being duly sworn, says that he is one of the de- 
fendants in the above-entitled action, and that he has read the above 
answer subscribed by him and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the matters 
which are therein stated on information and belief, and as to those 
matters he believes it to be true. 


JOSE MENENDEZ. 
Sworn before me this — day of August, 1882. 
[v. s.] GEO. G. SICKLES, 
Notary Public, Kingsand N. Y. Co. 
Endorsed: U.S. circuit court. Robert S. Holt ef al. against Jose 


Menendez e¢ al. Answer. J. H. Hull, sol’r for def’ts. U.S. cireuit 
court. Filed Sept. 1, 1882. Joseph M. Deuel, clerk. 


Circuit Court of the United States, Southern District of New York. 
In Equity. 
Ropert 8. Horr et al. 
vs. 
JOSE MENENDEZ and JOAQUIN MENENDEZ. 
The replication of Robert S. Holt, Leonard J. Busby, and Chas. W. 


McCutchen, complainants, to the answer of Jose Menendez and 
Joaquin Menendez, defendants. 


These repliants, saving and reserving unto themselves, now and at 


all times hereafter, all and all manner of benefit and advantage of 


exception which may be had or taken to the manifold insuf- 
17 ciencies of the said answer, for replication thereunto, say that 

they will aver, maintain, and prove their said bill of com- 
plaint to be true, certain, and sufficient in law to be answered unto, 
and that the said answer of the said defendants is uncertain, untrue, 
and insufficient to be replied unto by these repliants, without this, 
that any other matter or thing whatsoever in the said answer con- 
tained material or effectual in the law to be replied unto, and not 
herein and hereby well and sufficiently replied unto, confessed or 
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avoided, traversed or denied, is true; all which matters and things 
these repliants are and will be ready to aver, maintain, and prove 
as this honorable court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 
S.ST. J. McCUTCHEN, 
Complainants’ Solicitor, 170 Broadway, N. Y. City. 


ROWLAND COX, Of Counsel. 


| Endorsed:] U.S. cireuit court, southern dist. of New York. In 
equity. Robert S. Holt et al. vs. Jose Menendez etal. Replication U. 
S. circuit court. Filed Sept. 29,1882. Joseph M. Deuel, clerk. 


United States Circuit Court, Southern District of New Xork. In 
iquity. 


Ropert S. Hout eé al. vs. Jose MENENDEz ef al. 


Testimony taken on the part of complainants under and_ pur- 
suant to the 67th rule of the Supreme Court of the United States, 
as amended, before John A. Shields, Esq., a standing examiner of 
said court. 


18 New York, Oct. 24th, 1882. 
Present: Rowland Cox and 8. St. J. McCutchen, Esqs., of 
counsel for comp’ts, and John Henry Hull, Esq., of counsel for def’ts. 


New York, October 31st, 1882—2 o’clock p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


(Complainants’ counsel offers in evidence certificate of registra- 
tion of trade-mark No. 9144, granted to Holt and Company, dated 
Feb. 28th, 1882.) 

(The same is marked Complainants’ Exhibit A, Oct. 31, 1882, J. 
A. 8., Ex’r.) 

(Also a certified copy of the records of the Patent Office, which 
is marked Complainants’ Exhibit B, Oct. 31st, 1882, J. A. S., exam- 
iner.) 


Ropert S. Holt, called as a witness on the part of the complain- 
ants, having been duly sworn, testifies as follows in answer to ques- 
tions propounded by complainants’ counsel : 


1 Q. Please state your’ name, age, residence, and occupation. 

A. Robert S. Holt; age, 51; reside at 120 Waverly Place, in this 
city ; occupation, flour and commission merchant. 

Q. 2. You are a member of the firm of Holt & Co., the complain- 
ants in this cause ? 

A. I am. 

3 Q. And have been for how long a time? 

A. I have been a partner in the business ever since the resump- 
tion of the firm name. 
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4 Q. That was during what year, as nearly as you can remem- 
ber ? 
19 A. Prior to 1858. I wish to say that not being aware that 
there was to be a formal examination this afternoon I did 
not refer to any papers as to dates and cannot be positive in regard 
to them. 

5 Q. Please state, as near as you are able to, when the first firm of 
Holt & Company was organized and what its business was. 

A. I cannot state precisely. It was in existence in 1845, when | 
went into its employ asa boy. Its business was then flour and com- 
mission. 

6 Q. You speak of your having been a partner ever since the re- 
sumption of the firm name, which occurred, | understaad you say, 
prior to 1858. Please explain what you mean by the words “ resump- 
tion of the firm name.” 

A. Originally composed of my grandfather and George C. King. 
The use of the firm name was intermitted in 1846, the business 
being continued in the name of my father, Philetus H. Holt, until 
the resumption of the style Holt & Co. which I referred to. 

8 Q. Il understand you to say that as early as 1846 the name of 
Holt’& Co. was in use? 

A. It was. 

9 Q. That in 1846 the uame Pliletus H. Holt was adopted, 
which was used until 1858, as nearly as you remember ” 

A. It was. 

10 Q. And in 1858 or thereabouts the firm name of Holt & Com- 
pany was resumed ? 

A. My impression is that it was resumed prior to that, but in the 
absence of papers I will say that it certainly was at that time. 

11 Q. And the firm name Holt & Company has been used with- 
out interruption since 1858 ? 

A. It has. I suppose that it is proper for me to state that the 
firm name has been Holt & Company, it being the invariable custom 
of the firm to spell out the word “ company ” in full. 

12 Q. Has the business of the firm of Holt & Company been 

changed at any time? 
20 A. It has not in its general scope. 
13 Q. Their business has been, I understand you, from the 
first substantially the same as it is now? 

A. In its nature; yes. 

14 Q. The firm has continued from the first in the business of 
dealers in flour and commission merchants ? 

A. It has. 

15 Q. I observe that you emphasize the fact that the word “ com- 
pany ” has been invariably spelt in full; will you please say, if you 
know, why that course was pursued ? 

A. I meant to state that it had been so employed by us, that style 
having been adopted for distinctiveness in regard to our correspond- 
ence and otherwise. By others the abbreviation “ Co.” is frequently 
used. 

16 Q. Was there a firm in New York of Holt & Co. in 1858 ? 
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A. There was no firm of “ Holt & Co.” that I am aware of, but a 
neighboring firm of P. Holt & Son in the tobacco business. 

17 Q. And to distinguish your firm from this firm of Holt & Son 
I understand you employed the word “company,” spelling the word 
in full? 

A. We did. 

18 Q. You are able to speak positively on this point? 

A. As one motive, the other being the resumption of the prior 
firm of that name referred to. 

19 Q. What I mean is, you are positive about your firm having 
spelled the word “ Company ” in full prior to the year 1858? 

A. Iam. 

20 Q. The firm name, then, has been uninterruptedly used with- 
out any variation since prior to the year 1858? 

A. It has. 

21 Q. That is for a period of how many years? 

A. Over twenty-four years. 
21 22 Q. How about your signs; how many have you had 
since 1858 ? 

A. But two principal signs; the firm name is repeated on the 
columns of the building. 

23 Q. Have those signs been taken down since 1858 ? 

A. Only at the time of removal to our present store, where the 
second and larger one was substituted for the former. 

24 Q. That was during what year, the date of your removal to 
your present place of business, as you remember? 

A. I think about 1862. 

25 Q. And the sign has remained over the door without any 


~ 
, 


change ever since * 

A. It has. 

26 Q. That firm of Holt & Company has, then, I understand you, 
preserved its business name with very great care ? 

A. It has. 

27 Q. Will you please say why ? 

A. To retain the good will and prestige attaching to it through 
three generations. 

28 (). Please let us understand a little more fully what you mean 
by “the good will and prestige attaching to it through three gener- 
ations. 

A. I mean its business reputation and good repute of brands with 
which its name was associated. 

29 Q. Had it brands in use as early as 1858? 

A. The concern had its own brands of buckwheat and flour long 
prior to 1858, and from my first employment by it. 

30 Q. These brands, I understand, were used by Holt & Company 
when the firm name were resumed ” 

A. They were transmitted from one firm to its successor, as each 
change in partnership occured, as part of the good will of the busi- 
ness. 

31 Q. Are any of the brands used in 1858 now employed by Holt 
& Company ? 
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22 A. They are. 
32 Q. In regard to the business of Holt & Co. since 1858, 
has it ever been interrupted at any time? 

A. It has not. 

33 Q. Its customers have continued to do business with it without 
hdeantion t ! 

A. They have with remarkably few exceptions, considering the 
lapse of time. 

04 Q. In regard to its consignors, have they continued to do busi- 
ness with it without interruption ? 

A. They have with the natural changes that necessarily take 
— in any business. 

85 Q. You mean, I understand, only such changes as are incident 
to any continuous business ? 

A. I do. 

36 Q. The business identity of the firm of Holt € Company, then, 
has never been lost or discontinued at any time since 1858 ? 

A. It has not. 

37 Q. Let me ask about the drays (I suppose you have drays in 
your, business), the stationery, etc. Has the firm name been used 
continously in connection with incidental matters of this kind? 

A. For transportation of our goods we use wagons or trucks, as 
they are called, on which, as in the other matters to which the ques- 
tion refers, the firm name has been: prominently used. 

38 Q. And without variation since 1858 ? 

A. Yes. 

39 Q. And during this interval since 1858, I understand, you are 
positive the good will of the firm has not been disturbed in any 
way? 

A. It has not. 

40 Q. In regard to the bank account of Holt & Company, has it 
been continuous since 1858? 

A. In answering the question I do not mean to imply that we 
have kept our account continuously in one bank, but the account 
has been continuous and without interruption. 


23 New Yor kK, November Sth, 1882— 2 o’clock p. m. 


Met pursuant to adjournment. 
Present : Counsel for respective parties. 


The direct examination of Ropertr S. Horr continued by Mr. 
Cox: 


41 Q. I understood by your last answer that the firm of Holt & 
Company kept a continuous bank account, although the account 
was not kept at a single bank. Am I right in this? 

A. Yes. 

42 Q. Please say whether you have refreshed your memory by 
examination of written matter ; and, if you have, please give the ex- 
act date the name of Holt & Company was resumed. 

A. I have not, but my partner, Mr. Busby, confirmed my impres- 
sion that it was prior to 1858 and on the Ist of F ebruary, 1855. 


a> ?- 


JOSE MENENDEZ ET AL. VS. ROBERT S. HOLT ET AL. 13 


43 Q. Please say, if you know, when the trade-mark described in 
Complainants’ Exhibit A (handing the witness Complainants’ Ex- 
hibit A) was adopted by the firm of Holt & Company, and give the 
particulars, as far as you are able to, of its edoption. State who 
originated it and other details. , 

A. As nearly as I can state it, in or before the year 1861 it was 
adopted. The name originated with myself, and I devised and cut 
the stencil which was first employed in its use myself. 

44 Q. Have you a distinct recollection that you yourself cut the 
stencil ? 

A. Perfectly so. 

45 Q. Do you remember where you were? 

‘A. In the office, 230 Front street, where our office was. 

46 Q. Do you remember your being in any particular room or 
other circumstances connected with the cutting of the stencil ? 

A. Lremember its being at my office, as J stated in my last an- 

swer. There is but one office. 
24 47 Q. Was it not a little unusual that you should your- 
self cut the stencil instead of applving to a stencil-cutter to 
make it? 

A. On the contrary, having some expertness in that way, it has 
been my custom from boyhood to design and to cut shipping marks 
and flour brands as oceasion required. 

48 Q. With whom, if you know, did the idea of using the brand 
“La Favorita” originate ? 

A. It was entirely my own suggestion. 

49 Q. Are you able to connect the idea with any fact or cireum- 
stance; I mean can you give any’‘reason why you selected the 
name? 

A. I cannot with positiveness, but think I was influenced by the 
attractiveness of the name and having attended a performance of 
an opera of that name. 

50 Q. This brand, “ La Favorita,”’ has been used, has it not, as 
shown in the certificate of registration offered in evidence and 
marked Complainants’ Exhibit A, by the firm of Holt and Com- 
pany 4 

A. Yes, sir. 

51 Q. Has it been used continuously since 1861? 

_ A. It has. 

52 Q. As a brand or trade-mark for flour, I understand ? 

A. Yes. 

53 Q. In what trade chiefly ? 

A. Mainly in filling orders for West India shipping. 

54 Q. It has been used chiefly, then, in the West India markets? 

A. It has. 

55 Q. Please say what you understand to be the manner in which 
the words “ La Favorita” have been applied upon the flour branded 
by defendants, Menendez & Brother”? 

A. In the usual manner, viz., by being printed upon bags and 
stencilled upon barrels. 
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25 Cross-examination by Mr. Hutt: 


56 X Q. Who constituted the firm of Holt & Company in 1861 ? 

A. Robert S. Holt, Stephen G. Searls, and S. Osear Ryder. 

57 X Q. How long did that continue unchanged ? 

A. Until the year 1868 or 1869. | 

58 X Q. What change was then made? 

A. On the expiration of the then partnership, S. Oscar Ryder 
withdrew, the remaining partners continuing the business. 

59 X Q. During the time that S. Oscar Ryder was a partner was 
this trade-mark, “ La Favorita,” used by the firm ? 

A. It was. 

60 X Q. At the time of the organization of the firm, were there 
any written articles of copartnership ? 

A. There were. 

61 X Q. Can you produce them ? 

A. I cannot. 

62 X Q. Are they in existence and in your possession ? 

A. Yes. 

63 X Q. I will ask you to produce them at the next meeting. 

Complainants’ counsel objects to the production of the articles of 
copartnership, as being immaterial and irrelevant, and give notice 
that they reserve the right to instruct the witness not to produce 
them unless directed to do so by the court. 


64 X Q. In answer to question 30 you have said these brands 
were transmitted from one firm to its successor, as each change in 
partnership occurred, as part of the “ good will” of the business. | 

ask you now to produce the copartnership articles of the firm 
26 of which S. Oscar Ryder was a partner, and of the firm which 
succeeded such last-mentioned firm. 

Complainants’ counsel renew their objection and reservation. 


65 X Q. At the time of the dissolution of the firm of which S. 
Oscar Ryder was a partner were any papers executed in reference 
to the dissolution ? 

A. No; it was not the custom with our house. 

66 X Q. Have you ever had any controversy with Mr. 8. Oscar 
Ryder in relation to this trade-mark of “ La Favorita” before any 
arbitration committee ? 

A. No. 

F' 67 X Q. Did you not once make complaint to the exchange, of 
which you are both members, in relation to his alleged infringe- 
ment of your trade-marks? 

A. Yes; in regard to the infringement of one of our trade-tnarks. 

68 X Q. Which one was that? 

A. “ La Selecta.” 


69 X Q. Was he not then using “ La Favorita” as well as “ La: 


Selecta ?” 
A. Not to our knowledge or belief. 
70 X Q. Do you swear to this positively ? 
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A. I do, or I should have embraced it in the complaint regarding 
the other infringement “ La Selecta.” 

71 X Q. “La Selecta” was used by your firm while 8S. Oscar 
Ryder was a partner, was it not? 

A. It was. 

72 X Q. What was the result of this complaint? If it was in 
writing, please produce it. 

Counsel give the same notice and reservation as was made in re- 
spect to the articles of copartnership, the objection to apply to the 
last part of the question relating to the production of the com- 
plaint. 


A. The board of managers of the produce exchange unan- 
27 imously characterized the conduct of Rowland & Ryder in 
that matter as inconsistent with just and equitable principles 
of trade. 
73 X Q. Now, you are quite through ? 
A. With stating what the result was. 
74 X Q. I now ask you to state whether the decision was not in 
printing. 
A. It was. 
(Motion by counsel for defendant to strike out all but the last an- 
swer of the witness as disingenuous, improper, and as giving the 
contents of a written document he was asked to produce.) 


75 X Q. Why did you not frankly say that the result the com- 
mittee reached was in writing when you were so asked in the first 
instance ? 

A. Because I understood the question to be, first, what was the 
result, and my answering the enquiry as to whether it was in writ- 
ing to be objected to by my counsel. 

76 X Q. If you knew the result was in writing, did you not know 
that it would be fairer to produce that writing rather than to give 
your own Interpretation of it? 

A. The result was asked; the announcement of the result, which 
Was in writing, | consider a different thing. 

77 X Q. Then do you mean what you have stated as the charac- 
terization of the board of managers was not embraced in what you 
have termed the announcement of the result in writing? 

A. The announcement which we received from the board con- 
tained, | think, the very words employed by me in giving the re- 
sult. 

(Motion by counsel for defendant to strike out this answer as not 
responsive and as giving the contents of a written document witness 
is asked to produce.) 


28 78 X Q. Will you swear that your complaint in that mat- 
ter was not dismissed ? 
A. I cannot answer that question without an explanation. It 
was dismissed by the complaint committee, but on appeal to the full 
board the above-stated action was taken by them. 
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79 X Q. Do you mean to swear that any proceedings whatever 
were taken before the full board ? 

A. Before what we term the full board—that is, a quorum of the 
members competent to act. 

80 X Q. What were these proceedings ; was any complaint there 
renewed—investigation of witnesses or testimony of any .kind 
taken ? 

A. There was. 

81 X Q. State what was done. 

A. Again I am at a loss to answer. I wish to know with what 
detail I am to state. 

82 X Q. Were witnesses examined before the full board ? 

A. There were. 

83 X Q. Who were they ? 

A. There were quite a number; I cannot state them all now. 

84 X Q. Give any names. 

A. The parties to the complaint on both sides; other flour mer- 
chants and millers and clerks in our office. 

85 X Q. Give the names. 

A. Henry Rowland, S. Oscar Ryder, Robert S. Holt. I am 
unable to state with certainty whether my partner was examined. 

86 X Q. Give the names of the full board who were present. 

A. I cannot without referring to the minutes of the meeting. 

87 X Q. Can’t you give the name of any one or more? 

A. Archibald Baxter, Daniel A. Eldridge, Gilbert Oakley, R. H. 
Laimbeer, Benjamin C. Bogart I remember, but cannot name others 

with certainty. 
29 88 X Q. Are any of the written decisions, complaints, or 
other documents relating to either of these transactions be- 

fore the complaint committee or the full board in your possession ? 

A. The announcement of the decision of the full board may be; 
none other that I know of. 

89 X Q. I now ask you to produce them at the next meeting. 


New York, November 23d, 1882. 
Met pursuant to adjournment. 
Present: Counsel as before. 
The cross-examination of Mr. Hott continued by Mr. Hutt: 


90 X Q. Have you produced, Mr. Holt, the articles of copartner- 
ship of Holt & Company of 1861? . 

A. I handed them to my counsel, Mr. McCutchen. 

(Witness hands Mr. Hull said articles of copartnership.) — . 


91 X Q. Is that your signature and the signatures of Searls and 
of S. Oscar Ryder to this paper? 

A. Yes. 

(Counsel for defendants offers in evidence said articles of copart- 
nership, marked Defendant’s Exhibit A, J. A. S., Ex’r, November 
23d, 1882. 
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(Objected to by complainants’ counsel as immaterial and irrel- 
evant.) 


92 X Q. Have you produced the articles of copartnership of the 

firm which succeeded this last-mentioned firm ? | 
A. [have not. 
30 93 X Q. Was there any difference between these articles 
you produce and those articles referred to in the last ques- 

tion ? 

(Complainants’ counsel object to the ques- as calling for secondary 
evidence, and also as calling for a conclusion on the part of the 
witness.) 


A. According to my recollection, there was; I have not recently 
compared the two said articles. 

94 X Q. Then you cannot give the substance of the difference 
between the two? 

A. Not literally; I remember no difference but the express state- 
ment of what had previously been tacitly understood in regard to 
the good will of the business residing in myself, this being done in 
consequence of the disagreement between my former partners—at 
my father’s suggestion. 

95 X Q. When you formed the copartnership succeeding that 
between Mr. Searls and yourself did you execute any articles of co- 
partnersbip ? 

A. I did. 

96 X Q. Will you please produce those articles of copartnership ? 


(Complainants’ counsel reserve the ‘right to direct the witness not 
to produce them on the ground that they are immaterial and Irrele- 
vant.) 


7 


A. I cannot at present. Ihave not them with me. I will hand 
them to my counsel before the next meeting. 

97 X Q. L ask you to produce them herein person before handing 
them to any person ? 

98 X Q. Who constituted the firm that succeeded yourself and 
Mr. Searls? 

A. Myself, Mr. Searles, and Mr. Leonard J. Busby. 

99 X Q. How long did that firm continue ? 

A. I cannot state the dates accurately without reference to the 

papers. 
Sl 100 X Q. Who constituted the firm that succeeded the last- 
mentioned firm ? : 

A. Mr. Busby and myself. 

101 X Q. Were there articles of copartnership for this firm ? 

A. I am not certain whether there were articles executed or 
whether we signed an assent to continue the previous articles with 
the requisite changes in interest. 

102 X Q. If there were articles are they in your possession ? 

A. They probably are. 

103 X Q. Will you please produce these articles ? 
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(Complainants’ counsel object as in the case of the other articles 
of copartnership, which have not been produced.) 


104 X Q. Who constituted the firm that succeeded the last-men- 
‘ tioned firm ? 
A. Robert S. Holt, Leonard J. Busby, Jerome B. Wheeler. 
105 X Q. Were there articles of copartnership of that firm ? 
A. I have no doubt there were? 
106 X Q. Will you please produce these articles of copartner- 
ship ? 


(Gomplainants’ counsel object as in the case of the preceding 
articles of copartnership.) 


107 X Q. Who constituted the firm that succeeded the last-men- 
tioned firm ? 
A. Robert S. Holt, Leonard J. Busby, Charles W. McCutchen. 
108 X Q. And they are the present plaintiffs and the present 
firm ? 
A. They are. 
109 X Q. Were there any articles of copartnership of this 
firm ? 
32 A. There were. 
7] © 110 X Q. Will you please produce them ? 


(Same objection on the part of complainants’ counsel.) 


111 X Q. Have you produced the decision of the complaint com- 
mittee or of the board of managers of the produce exchange as re- 
quested at the last meeting ? 

<= le east ; 
A. That is it; I produce it herewith. 
112 X Q. (Showing paper to witness.) What is this; a resolution 
> 
of the board of managers ? 

A. It is the official announcement of the result reached by the 
board of managers in the matter of our complaint against Rowland 
and Ryder. 


(Paper offered in evidence by defendants’ counsel and marked 
Defendants’ Exhibit B, Nov. 23d, 1882, J. A. 8., Ex’r.) 


: 113 X Q. Did you have any decision in writing of the complaint 
committee when the complaint was dismissed by them ? 
2 A. lam not certain—should think it probable from the custom 
ae in such cases. : | 
‘| 114 X Q. Why have you not produced that ? fs 
i} | A. Tlie reason is that it is not in my possession, and I do not 
know where it is if it were ever received. 
te 115 X Q. In whose possession is it ? 
Sa A. I have already answered that I do not know. 
| 116 X Q. Where did you ever see it ? 
i | A. As before stated, [ am not positive that such written com- 
| munication was ever made. 
117 X Q. How did you know the result if you are not positive a 
written communication was ever made or ever received ? 
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A. Iam not clear, as above stated, whether the complaint com- 

mittee gave their decision in writing or stated it orally, the 

33 parties being present or representatives. I have already stated 

that I think there was such a written decision, but am not 

positive enough to testify to it. It was the custom, as above stated, 
to give a written decision. 

118 X Q. Was not the decision of the complaint committee that 
the complaint you made tothem was wholly unsustained by the evi- 
dence ? 

A. I cannot say that it was, except as their dismissing the com- 
plaint might indicate. 

119 X Q. Did they not so state that the complaint was wholly un- 
sustained by the evidence in their decision ? 

A. I do not know that they did. 

120 X Q. Will you swear that they did not? 

A. Iam unable to state the exact terms in which they announced 
their decision. 

121 X Q. What was your relation to the produce exchange board 
at that time? 

A. That of manager and secretary. 

122 X Q. Was not Mr. Ryder at that time using other brands and 
trade-marks which had originated during his connection with you 
as partner ? 

A. Not to my knowledge, the first instance known being that 
complained of. 

123 X Q. When did you first know of any other infringement of 
his or what you claimed as an infringement ? 

A. I cannot state accurately; I think within a year after the trial 
of the complaint before the board of managers. 


(Complainants’ counsel objects to the question and answer as 
immaterial and irrelevant.) 


124 X Q. What did you then know of in relation to any claim of 
infringement ? 
(Complainants’ counsel here enter a general objection to all evi- 
dence having relation to the infringement by defendants or 
o4 others of the trade-mark directly involved in the suit and 
any and all other trade-marks owned by complainants or 
their predecessors as immaterial and irrelevant.) 
(The objection to stand to all questions the same as if made spe- 
cifically to each when propounded.) 


A. I was informed that Rowland and Ryder were offering brands 
of flour for sale the right to which belonged to us. 

125 X Q. Give the names of the brands. 

A. The brand in question was one “ La Favorita.” 

126 X Q. Any others? 

A. There were others, but I do not now distinctly recall. 

127 X Q. Do you recollect a brand called Potomac used by your 
firm ? 


A. I do. 


20) JOSE MENENDEZ ET AI.. VS. ROBERT S. HOLT ET AL. 


128 X Q. Was not this the only brand that had any real value as 
a trade-mark at this time? 

A. It was not. 

129 X Q. Had the brand La Favorita any real value at that time ? 


(Objected to as immaterial and irrelevant.) 


A. It had some—not so much: as the Potomac. 

130 X Q. Had these others that you speak of as having been used 
by Ryder any value at that time’? 

A. They all had, more or less. 

131 X Q. Had not Potomac as much value in itself as all of them 
put together at that time? 


(The same objection, to be continued to all questions of a similar 
purport.) 


A. Having much the largest trade, I think it had. 
35 132 X Q. ‘Do you recollect any conversation or offers you 
made to Mr. Ryder in regard to this brand—Potomac ? 


(Objected to as immaterial and irrelevant.) 


A. No conversation since he ceased to be a member of the firm ; 
that I remember as distinct from a conversation embracing all the 
brands employed by Holt & Company. 

133 X Q. Do you recollect or not a conversation distinetly with 
le velienes to this brand, Potomae, just prior to Mr. Ryder leav- 
ing your firm? 

A. I remember a conversation in which this brand—the Potomac 
brand—was the most prominent topic. 

134 X Q. What was the conversation ? 

A. Mr.-Ryder, referring to the then expected withdrawal of Mr. 
Searls from the firm, alluded to his possibly intending to use the 
Potomac brand and agreed with me as tothe impropriety of his doing 
so, the good will in the brand belonging to myself. 

135 X Q. Do you recollect Mr. Ryder refusing once to take out a 
trade-mark on Potomac when you had suggested to him to do so? 


(Objected to as immaterial and irrelevant.) 


A. No, sir; I did not suggest to him to do so. 
136 X Q. Did he not say that he would not take out such a trade- 
mark because the brand belonged to Holt, Searls and Ryder, the 
three partners ? 


(The same objection continued.) 


A. He did not. 

137 X Q. You never had such a conversation as indicated by the 
last two questions ? 

A. We hada conversation on the subject, but of a very opposite 
tenor. 

138 X Q. Of a tenor as you have indicated in your answer only ? 

A. I don’t understand the question. 
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36 139 X Q. My question is whether anything occurred than 
is stated in your answer where you say he agreed with you 
as to the impropriety of his using the Potomac brand. 

A. My recollection is that in the event of Ryder continuing as a 
partner and to guard the new firm from the use of the Potomac 
brand by Mr. Searls the suggestion to copyright the brand was 
made by him and negatived by me. 

140 X Q. In your answer given some few questions back do you 
mean that Ryder agreed with vou as to the impropriety of his using 
the Potomac brand or Mr. Searls using it? 

A. Mr. Searls for the reason given in last answer, it being then 
contemplated that Mr. Searls would withdraw from the firm and 
Mr. Ryder remain. 

141 X Q. Did Mr. Searls ever use this brand ? 

A. As a member of the firm of Holt & Company only. 

142 X Q. Never afterwards ? 

A. He died while continuing to be a partner of the firm. 


New York, December 1st, 1S8S2—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


The cross-examination of Mr. Horr continued by Mr. Hutt: 


143 X Q. Have you produced any of the articles of copartnership 
called for at the last examination ? 
A. I have produced all but those relating to the current partner- 


ship, which I supposed I had with the others until reaching here. 


Defendants’ counsel offers in evidence articles of copartnership of 

Holt & Company, 1869 and 1872, which is marked Defendants’ Ex- 
hibit No. 1, Dec. 1, 1882, J. A. S., Ex’r. 

37 Defendants’ counsel also offers in evidence articles of co- 
partnership of Holt & Company, 1873, which is marked De- 

fendants’ Exhibit No. 2, Dee. 1, 1882, J. A. S., Ex’r. 

Defendants’ counsel also offers in evidence articles of copartner- 
ship of Holt & Company, 1876-1877, renewed 1877-1878, which: is 
marked Defendants’ Exhibit No. 3, Dee. 1, 1882, J. A. S., Ex’r. 

Defendants’ counsel also offers in evidence articles of copartner- 
ship of Holt & Company, 1878 and 1881, which is marked Defend- 
ants’ Exhibit No. 4, Dee. 1, 1882, J. A. S., Ex’r. 

The different exhibits referred to are objected to by complain- 
ants’ counsel as immaterial and irrelevant excepting so far as they 
may serve to show the existence of the copartnership. 


144 X Q. Why have you not produced the articles of copartner- 
ship of the present firm, plaintiffs in this case? 

A. I have already answered, and am perfectly willing to produce 
them when found. 

145 X Q. Do you taink they are lost ? 

A. Mislaid, merely. 

146 X Q. Did S. Oscar Ryder ever, after your dissolution with 
him, use the Potomac brand ? 
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A. Not to my knowledge. 

147 X Q. During the time that you mentiened within which he 
has used the brand “ La Favorita” have you ever complained to him 
or to his firm of such use? 


(Complainants’ counsel object to the question and to all other 
questions of similar import as immaterial and irrelevant, the ob- 
jection to stand to all questions the same as if made specifically to 
each.) | 
38 A. Not personally, having had no communication with 

him or his firm. 

148 X Q. Do you know of anybody else in your interest so com- 
plaining ? 

A. I think my partner, Mr. Busby, has, but I am not certain of 
that. | 

149 X Q. When do you think he so complained ? 

A. I cannot fix the time, but it is my impression that he did so. 

150 X Q. On what is your impression based ? 

A. On general recollection. 

151 X Q. Do you recollect whether the communication or com- 
plaint was in writing or orally ? 

A. My impression is that it was a verbal remonstrance merely. 

152 X Q. Were you present at the time? 

A. I was not; never holding or taking part in any conversation 
with Mr. Ryder since the time referred to. 

153 X Q. What time do vou refer to? 

A. I refer to the termination of the proceedings before the board 
of managers. 

154 X Q. What answer did Mr. Busby tell you Mr. Ryder made, 
if any? 

(Objected to as calling for secondary evidence.) 


A. I have already stated that while it is my impression that such 
remonstrance was made I am not fully certain of it, and have no 
remembrance of the reply, if any. 

155 X Q. Was the complaint made, if at all, before the time 
that Mr. Busby was your partner ? , 

A. I cannot say. 


156 X Q. Was he associated with you in business before he was 


your partner? 
A. He was. 
157 X Q. For how long? 
A. For a number of years. I do not remember how many. 


39 158 X Q. Was he with you while Mr. Ryder was a 
partner? 
A. He was. 


159 X Q. Has not Mr. Ryder, since his dissolution with you, used 
other brands which had been used by you together? 


(Objected to by complainants’ counsel as immaterial and irrele- 
vant, the objection to stand to all questions intending to show the 
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use or infringement of other brands than that involved in the suit; 
the objection to stand without repetition to all questions the same 
as if made to each.) 

A. Not to my knowledge, although I think it probable. 

160 X Q. During the whole term of your partnership with 8S. 
Oscar Ryder did not he have his signature at the bank for the firm ? 

A. He had, I presume, for the whole term. 

161 X Q. Did he not have as full power in the use of the firm 
name as yourself? 

A. He did. 

162 X Q. Did he not have as full ownership in the firm assets as 
yourself ? 

A. In what were regarded as assets. 

(Complainants’ counsel objects to the question and answer as in- 
volving a conclusion of law.) 

163 X Q. Were any other documents in writing used in trans- 
mitting the assets of one of your firms to the succeeding firm other 
than the articles of copartnership ? 


(Same objection.) 


A. There were not—that is, no legal form; buta trial balance and 
appraisement of assets. 


40 New York, December 5, 1882—3 o’clock p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


(Counsel for defendants offer in evidence articles of copartnership 
of complainants’ firm, marked “ Defendants’ Exhibit, December 5, 
1882, J. A. S., Ex’r.) 
(Exhibit objected to by counsel for complainants as immaterial 
and irrelevant.) 
New York, December 12, 1882—1.30 o'clock p. m. 


Met pursuant to adjournment. 
Present : Counsel as before. 


Redirect examination of Rosperr 8S. Horr: 


164 Re-D. Q. In answer to X Q. 67, in which you are asked 
whether you did not once make complaint to the exchange, of which 
you are both members, in relation to an alleged infringement of 
your trade-marks by 8S. Oscar Ryder, you say you did make a com- 
plaint. Will you be kind enough to state the nature of that com- 
plaint as nearly as you are able to? 

(Objected to by counsel for defense unless the written complaint is 
produced and all documents connected theréwith.) 

(Defendants’ counsel desires to examine witness as to whether the 
complaint referred to was or was not in writing.) 
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By defendants’ counsel : 


165 Re-D. Q. Was or not the complaint in writing? 
A. It was in writing. 
41 166 Re-D. Q. (Question 164 repeated.) 

(Objected to by defendants’ counsel on the ground that the com- 
plaint is the best evidence, and that the question calls for secondary 
evidence.) ‘ 

(Complainants’ counsel say the objection is well taken as far as it 
goes, and they will produce whatever documentary evidence they 
can obtain, but insist,as defendants’ counsel elected to bring out the 
witness’ recollection concerning the complaint, they are entitled to 
have his recollection in full.) 

A. The firm of which I am a member complained of the firm of 
Rowland & Ryder for conduct inconsistent with just and equitable 
principles of trade in counterfeiting a brand of flour used by us asa 
trade-mark, which they knew to be so used and claimed by us, and 
which both partners of said firm had promised to refrain from using 
im connection with other brands. 

167 Re-D. Q. And I understand you have stated that it alone was 
the subject of the complaint ? 

A. It was; as we knew of their using no other of our brands. 

168 Re-D. Q. You are positive of this? 

A. I am. 

169 Re-D. Q. Do you remember who composed the complaint 
committee at the time the complaint referred to was made ? 

A. Gilbert Oakley, Archibald Baxter, R. H. Laimbeer. 

170 ,Re-D. Q. These gentlemen heard the complaint and dis- 
missed it? 

A. Practically dismissed it. 

171 Re-D. Q. And an appeal was taken from their decision to the 
board of managers ? 

A. It was. 

172 Re-D. Q. Who unanimously reversed the action of the com- 


‘ 


plaint committee ? 


42 (Objected to as leading and as calling for the contents of a 
written paper and as secondary evidence.) 

A. Practically so, their decision stating that the conduct of Row- 
land & Ryder was, as complaint stated, inconsistent with just and 
equitable principles of trade. 

173 Re-D. Q. Do you know whether the gentlemen who composed 
the complaint committee, whose names you have given, were among 
the members of the board of managers and whether they took part 
in the final decision ? 

A. They were present and took part in the proceedings, and from 
the official communication declaring the decision unanimous I pre- 
sume they assented to it. | 

174 Re-D. Q. Under the rules of the exchange it was their duty 
to sit with the board of managers ? . 
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175 Re-D. Q. How do you know the members of the complaint 
committee took part in the proceedings of the board of managers? 

A. From distinct personal re collection. 

176 Re-D. Q. Are you able to say what the grounds of defense 
were before the complaint committee ; upon what ground the use of 
the brand was sought to be justified by the accused ? 


(Objected to as the question calls for secondary evidence unless 
the witness states the defense was oral.) 
(Defendants’ counsel insists to examine witness on this point.) 


177 X Q. (By counsel for defendants.) Was not the defense in 
writing ? 

A. The defense was not in writing, although a written paper was 
produced in it. 

178 Re-D. Q. Please let us have your recollection of what the 

defense was before the complaint committee ? 
43 A. That, although among the brands which they had 
promised not to use, our firm had really no title to it, as they 
claimed it to belong to the estate of a decease “d customer, from w hose 
executor they had recently purchased the brand. 

179 Re-D. Q. They justified their use of the brand, then, because 
they claimed to have purchased it from the estate of a deceased 
customer? 

A. They did. 

180 Re-D. Q. Was there any other defence? 

There was not. 

181 Re-D. Q. You are positive about this? 

A. (uite so, the production of the bill of sale of the brand 
seeming to the committee to terminate the case. 

182 Re-D. —. This defence was made before the complaint com- 
mittee, I understand, and your testimony is confined to the defence 
made before it? 

A. It is. 

183 Re-D. Q. Do you know whether there is any record evidence 
of the grounds of defence before the board of managers ? 

A. I think there is none. 

185 Re-D. Q. Please say, if you know, whether the defence was the 
same before the board of managers that it Was before the complaint 
com mittee, 

A. I think it was, resting wholly upon the alleged title by pur- 
chase. 

186 Re-D. Q. Please say under what circumstances the brand “ La 
Selecta” was first used by S. Oscar Ryder. I mean in respect of its 
being publicly used or otherwise. 

A. I do not know how to answer that question. 

187 Re-D. Q. What is your difficulty ? 

A. I know nothing of the circumstances of such use beyond dis- 
covering the fact of the brand being shipped late in the day; I think 
the day preceding complaint. 
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188 Re-D. Q. How late, if you know, in the day; was it shipped 
at an unusual hour? 

A. It was after six o'clock, after the usual hour for closing 

stores. 
44 18Y R. D. Q. At the time or about the time that S. Oscar 
Ryder retired from the firm of Holt & Company did any con- 
versation with him take place at which you were present having 
relation to the brands of the firm of Holt € Company? If you 
answer affirmatively please give the conversation as fully as you 
can. 

A. I can give the purport, but not the exact terms. 

190 R. D. Q. Please do so. vo 

A. I requested Mr. Ryder to wait in the office, as I wished to 
speak to him in the presence of Mr. Searls. I then referred to his 
having on the evening previous caused impressions to be taken for 
him of the various brands employed by Holt & Company, protest- 
ing that he should not make use of them, as, by his own theory, 
when he supposed that Mr. Searls was to leave the firm instead of 
himself, the brands remained the property of the firm succeeding 
the former firm. After some opposition Mr. Ryder promised us 
both not to use any of such brands excepting one or more which he 
had originated for a relative, whose trade would doubtless follow 
him, and which we gave him. 

191 R. D. Q. What were the brands to the use of which you as- 
sented? Was La Favorita one of them? 

A. It was not. Victoria, I think, was one. I do not remember 
others, if there were any. 

New York, December 14, 1882—2 o'clock p. m. 

Met pursuant to adjournment. 

Present : Counsel as before. 

Defendants’ counsel offer in evidence a copy of the minutes of the 
complaint committee and the full board of the produce exchange, 
and same is marked Defendants’ Exhibit “ D,” Dee. 14, 1882, J. A. 
S., Ex’r. 

45 192 Re-D. Q. I understand that you are able to say posi- 

tively that at the interview referred to in your answer to 
question 190 Mr. Ryder promised, without reservation, that he would 
not make use of the brand “ La Favorita?” 

(Objected to by counsel for defense as leading and as not correctly 
stating the answer to question 190.) 

A. Not directly by naming that brand, which, however, was among 
those of which he had caused impressions to be taken and against 
the use of which I protest. 

(Defendants’ counsel moves to strike out the last part of this 
answer, after the words “ that brand,” as not responsive.) 

193 Re-D. Q. And upon your protesting he promised, did be not, 
that he would not make use of any of the brands except those which 
he had originated and which were used in trade with his relative ? 
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A. He did. 

(Objected to as leading.) 

194 Re-D. Q. Among the brands that he promised he would not 
use I understand you have stated was the brand “ La Favorita?” 

(Objected to as leading and as not correctly stating the evidence.) 

A. It was. 

195 Re-D.Q. As there seems to be some misunderstanding on the 
part of counsel, will you have the kindness to state again exactly 
what hé promised ? 

A. I cannot state more clearly than I tried to in my evidence at 
the last meeting. He had impressions taken of all our brands with 
apparent intentof using the same. His conversation and his prom- 


ise referred — them all without specifying either. 
46 196 Re-D. Q. This promise was made in the presence of 
Mr. Searls? 
A. It was. 


197 Re-D. Q. Who I think you have said is no longer living? 

A. He is not living. 

198 Re-D. Q. Returning to the action of the board of managers of 
the produce exchange, how do you explain the fact that if the con- 
duct of Rowland & Ryder was adjudged to be objectionable no pun- 
ishment was imposed beyond the passage of a resolution ? 

(Objected to as immaterial and irrelevant.) 

A. Because, on its becoming evident what the decision of the board 
must be, Mr. Ryder stated that this was a “ partnership quarrel and 
Holt & Company wished to get us put off the floor.” I rose and said 
to the board that I had no such desire, and to relieve his apprehen- 
sions would waive the usual discipline in such cases and be satisfied 
with their characterizing their action as it deserved, which ought to 
be sufficient to deter any honorable house from repeating the offence. 

199 Re-D. Q. Did the board act upon your suggestion ? 

A. Their communication of the result indicates that they did. 

200 Re-D. Q. What action did you take, if any, after you received 
the announcement of the decision of the board ? 

A. No farther action, the result being what I asked for, and that, 
hoped, would check any repetition of the offence. 


ae 


Recross-examination: 


201 Re-X Q. How do you know the board would not have 

taken exactly the action they did without your interference or sug- 
gestion ? 3 

47 A. It is impossible to know, but I can only infer from the 
fact that suspension or expulsion constituted the usual discip- 

line in such cases. 

202 Re-X Q. Why may it not have been that their resolution con- 
veyed the whole scope of what they deemed proper under the cir- 
cumstances for all that you know”? 

A. As in the former answer, I cannot know beyond the views ex- 
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pressed to me by a member of the complaint committee and of the 
board very shortly afterwards, viz., that he was satisfied that Messrs. 
towland & Ryder were capable of doing any wrong of which they 
could evade the penalty. I judge, therefore, that the board regarded 
the offense as grave, although parties to a controversy, being obliged 
to withdraw while the board comes to its decision; cannot tell their 
individual views. 

203 Re-X Q. Then you think the opinion of one man as expressed 
to you out of the whole board justifies your assertion that all the 
rest of the members were influenced by the same idea? 

A. I have not so asserted. 

204 Re-X Q. Have you not asserted that it was evident the board 
followed your suggestion from the nature of the decision they ar- 
rived at? 

A. I said they appeared to have done so. 

2043 Re-X Q. And have you not also stated that your reason for 
that opinion is because one member told you that he was satisfied 


that Messrs. Rowland & Ryder were capable of doing any wrong of 


which they could evade the penalty ? 

A. I have not, but mentioned that remark as grounds for my 
opinion that, had it not been for my suggestion, the board might not 
have come to a decision In exact accordance with it, but have in- 
flicted further discipline. 

205 Re-X Q. Is this your whole reason for your answer that it is 

evident the board followed your suggestion ? 
48 A. I do not remember stating that it was evident, but that 
their notice of their decision appeared to indieate it. 

206 Re-X Q. And is this reason your reason, then, and all of your 
reason for such an opinion ? 

A. It is, so far as I remember after so long atime; whether I had 
any other conversation with members of the board or other cireum- 
stances influenced such opinion. 


207 Re-X Q. With whom was this conversation that you speak of 


as a member of the board ? 

A. With Mr Archibald Baxter. 

208 Re-X Q. Is he living? 

A. I believe he is. 

209 Re-X Q. Did you ever ship any goods after six o’clock at 
night ? 

A. Very frequently in busy times. 

210 Re-X Q. Why do you characterize, then, that hour as an un- 
usual hour? 

A. Because at that time it was not usual and the goods in ques- 
tion could have been shipped earlier, and would have been by the 
party who bought them but for the desire of Rowland & Rvder that 
they should not be seen. 

211 Re-X Q. How do you know they so desired ? 

A. The purchaser’s carman, who was also carting goods from our 
store, told my porter that he had got through delivering from Row- 
land & Ryder all the goods but certain half barrels of flour which 
they wished to deliver themselves, not desiring the brand to be 
seen. 


JOSE MENENDEZ ET AL. VS. ROBERT 8S. HOLT ET AL. 29 


212 Re-X Q. What is the name of this porter ? 

A. Peter Fraley—I am not certian of the name—Peter Fraley, I 
think. 

213 Re-X Q. Where is that porter? 

He is driving a truck, I believe, at present; [do not know for 

whom. 

214 Re-X Q. What is the name of the carman ? 

A. I do not know. 

215 Re-X Q. Do you know what was the condition of Rowland & 

Ryder’s business during that day ? 
49 A. I have no knowle dge e ‘xcept as my porter reported what 
the carman said to him. 

216 Re-X Q. Did you ever hear of merchants shipping their own 
goods before or since ? 

A. Very commonly. 

217 Re-X Q. Did Rowland & Ryder deny having used the brand 
“ La Selecta ? 

A. Never, to my knowledge; our proof would have rendered de- 
nial useless. 

(Defendants’ counsel moves to strike out the last part of the an- 
swer as not responsive.) 

218 Re-X Q. Has not the brand “ La Selecta ” been used by them 
and their successors ever since ? : 

Objected to as immaterial and irrelevant. 

A. I do not know that it has or that it has not. 

219 Re-X Q. Do you not know that it is entirely probable that they 
have used it? ‘ 

Objected to as calling for a conjecture on the part of the witness 

A. I think it is very probable, but | have no personal knowledge 
of the fact. 
220 Re-X Q. Have you ever made any complaint of their using 
since? 
A. 3 have not. 
221 Re-X Q. Have you not repeatedly seen, since Mr. Ryder left 
your firm, quotations of “La Favorita and other evidences of his 
— the brand ? 


meee 
— 


Objected to by complainants’ counsel as immaterial and irrele- 
vant on the ground that proof of infringement or of acquiesence by 
the compl: Lins ints in the use of their brand cannot properly be show nh 
as a justification of continued infringement, and also as not being 
cross-examination: | 

A. I have seen such quotations indicating that he was at least 
offering it for sale. 
50 99? ‘Re- X Q Have you not known of his using other 
brands than “ La Selecta ” and ‘‘La avorita” that had beer. 
used by your firm while he was a member 
A. I have not known of myself, but I he been informed that 
he has offered to make some such brands. 


> 
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223 Re-X Q. Which ones? 
A. I cannot state one with positiveness. 
. 224 Re-X Q. Why have you not made complaint as to this? 


(Complainants’ counsel objects to this whole line of testimony us 
immaterial and irrelevant.) 


A. From aversion to litigation and dislike to controversies before 
the board of managers, especially while one of their number. 

225 Re-X Q. Why, then, have you selected this brand of “ La Fa- 
vorita” for controversy ? 

A. I was holding the copyright of it. 

226 Re-X Q. Did that make any difference about your dislike to 
controversies ? 

A. No difference as to my disinclination. 

227 Re-X Q. Is there not some other reason, then ? 

A. Certainly there is. . 

228 Re-X Q. Is not the real reason because you have been pushed 
in competition with the brand “ La Favorita ?” 


(Objected to as incompetent, immaterial, and irrelevant.) 
: A. If others had not used it, thereby competing with us, there 
. would be no occasion for this suit. 
229 Re-X Q. Is that, then, the real occasion of this suit? 
A. It is. 
230 Re-D. X Q. Why was there not the same occasion for suit 
upon the other infringements ? 


51 (Complainants’ counsel protest that evidence why com- 
plainants did not attempt to put a stop to “other infringe- 
ments” is immaterial and irrelevant.) 


A. The other infringements, so far as my firm were aware, were 
not sufficient in extent to make us consider it worth while. 

231 Re-X Q. Is it not the fact that more of the popularity of the 
brand “ La Favorita” is owing to the fact that others than vour firm 
have made it popular by selling the same brand ? 

A. It is not, to the best of my knowledge. 

232 Re-D. X Q. Have not other persons than S. Oscar Ryder 
manufactured the brand “ La Favorita ”? 


(Objected to by counsel for complainant for reasons heretofore 
stated, and-also because the defendants have recited in their answer 
that there is title to the mark that is the subject of the suit in 8. 
Oscar Rider, the existence of which title they are estopped to deny by 
the pleadings in the case.) 

Defendants’ counsel calls attention to folio 5 of the answer. 

A. They have. 

233 Re-X Q. Who are the parties who have used “ La Favorita?” 

A. In stating that others had used the “La Favorita” brand I 
spoke from current report and information ; not of my own knowl- 
edge. I would prefer not to give the names referred to at present, 
as we may take some steps against them also. 
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234 Re-X Q. I insist upon your giving me the current reports and 
the information that you have. 

(Objected to as calling for secondary and hearsay evidence, and 
the witness is instructed that he is not required to answer the ques- 
tion unless directed to do so by the court.) 

52 235 Re-X Q. Question repeated. 
A. I decline to answer under advice of counsel. 

(The defendants’ counsel asks the examiner to certify the record 
to the court.) 


236 Re-X Q. How long have you known that these parties have 
used the brand “ La Favorita?” 

(Objection as before.) 

A. Some for several years; others within more recent time— 
within a year. 

237 Re-X Q. How many have been using it for several years? 

A. Besides Ryder there are but two that | know of, or rather un- 
derstand, to have been using it. 

238 Re-X Q. These parties so using it have been responsible pe- 
cuniarily during this time, have they not? 

(Objection continued.) 

A. So far as I know and believe, ves. 

239 Re-X Q. Have you ever notified these parties to stop using 
the brand ? 

A. Not personally. 

240 Re-X Q. Has any one ever notified them, to your knowl- 
edge ? 

(Same objection.) 

A. Not to my positive knowledge; I think verbal remonstrances 
were at times made by my partner. 

241 Re-X Q. To whom and when ? 

A. 1 cannot specify the time; I think Rowland & Company, 
George B. Robinson. 

242 Re-X Q. And to these only ? 

A. I think also to Austin, Nichols & Company. 

243 Re-X Q. Any others? 

A. And George V. Hecker & Co. 

244 Re-X Q. Is that all? 

A. All that I think of. 


53 New York, January 3d, 1883—2 o’clock p. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The recross-examination of Mr. Ropert S. Hott continued 
by J. H. Hutt, Esqr. : 


245 Re-X Q. Do you think of any other parties whom you have 
notified not to use La Favorita? 
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(Objected to by complainants’ counsel as immaterial and irrele- 
vant for reasons heretofore stated.) 

Complainants’ counsel gives notice that he will ask the court to 
strike out the answer at the proper time, which course he will pur- 
sue instead of directing the witness not to answer. 

A. I do not. 


246 Re-X Q. Is this all, then, of aise who have used the brand, 
according to your present knowledge * ? 


(The same objection.) 

247 Re-X Q. Have you ascertained the name of the carman re- 
ferred to in the last day’s testimony? 

(The same objection.) 


A. I have not. 
Re-redirect by RowLanp Cox, Esq.: 


248 Re-Re-D. Q. How do you account for the fact that the brands 
of Holt & Company were not made the subject-of division at the 
time of the dissolution of the last partnership of which 8S. Oscar 
Ryder was a member ? 

(Objected to as immaterial.) 


A. It was not the custom of the firm for the brands to be ob- 

o4 jects or appraisal for division. Besides, in a recent conver- 

sation with Mr. Ryder, he had assented to the view that they 

remain with the continuing firm. I mean the conversation when 
it was supposed that Mr. Searls would withdraw from the firm. 

249 Re-Re-D. Q. Please let us know a little more definitely, if pos- 
sible, what that conversation was and when it took place. 

A. [cannot give the exact conversation after such a length of 
time. It must have occurred at least two months, I think, before 
the expiration of the partnership. 

250 Re-Re-D. Q. The substance of the conversation was what? 

A. While both Mr. Searls and Mr. Ryder were friendly toward 
me they were very unfriendly towards each other, and Mr. Ryder 
apprehended on the part of Searls an attempt to use our brands if 
he left the firm. The conversation was on that subject and in sub- 
stance as above said, that the brands belonged to the continuing 
firm, Mr. Searls having no title to them should he leave the firm. 


Re-recross by J. H. Hutt, Esq. : 


251 Re-Re-X Q. Is the flour known as La Favorita a mixture of 
one or more manufactures ? 


(Complainants’ counsel objects to the question as immaterial and 
irrelevant.) 
A. It is not. 
252 Re-Re-X Q. Isita flour made by yourselves or somebody else ? 


a 
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(Same objection.) 


A. Somebody else. 
253 Re-Re-X Q. Has it always been made by the same person ? 


(Complainants’ counsel objects to the question for the following 
reasons : 
55 Ist. Because it is not recross examination. 
2d. Because it is immaterial and irrelevant. 

3d. Because it may be made tlie basis of defence not set up in the 
answer.) 

A. It has not. 

254 Re-Re-X Q. How many different persons hasit been made by? 

(Objection continued.) 


A. It is impossible for me to say. As a proprietary brand we 
apply it to any flour that we think will sustain the character of the 
brand. 

255 Re-Re-X Q. Then it simply represents each time that you use 
it a flour that, in your judgment, is equal or superior to a flour for 
which it was used ? 


(The same objection.) 


A. It does. 
256 Re-Re-X Q. It does not represent any particular variety of 
wheat flour or any manufacturer’s make’? 


(The same objection.) 
A. It does not. 


Re-re-redirect by RowLanp Cox, Esq.: 


257 Re-Re-Re-D. Q. What do mean when you say you used the 
brand“ La Favorita” on flour that you think will sustain the char- 
acter of the brand ? 

A. The object in adopting the brand and maintaining a uniform 
standard of quality was to retain the trade formed for it. Conse- 
quently the brand is not used on flour likely to detract from its rep- 
utation. 


ROBERT 8. HOLT. 


o6 Lronarp J. Buspy, a witness produced on the part of the 
complainants, being duly sworn, deposes and says: 


Examined by Mr. Cox: 


1 Q. Please state your name, age, residence, and occupation. 

A. Leonard J. Busby; thirty-six years of age; I reside at 145 
Hewes street, Brooklyn, N. Y., and am a merchant. 

2 Q. You are one of the complainants in this cause. 

A. lam. 

3 Q. How long have you been connected with the firm of Holt 
and Company, and in what capacity ? 

o—d42 
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when I expected to be called as a witness against him, the interview 


” 
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A. For over twenty years, beginning asa junior clerk, then as 
salesman until entering the firm. 

4 Q. How long have you been a partner 

A. Since February ist, 1873. 

5 Q. In .what capacity were you employed immediately before 
that time? 

A. As salesman and confidential clerk. 

6 Q. You were connected with the firm during the period when 
S. Oscar Ryder was a member? 

A. A part of the time. 

7 Q. What part of the time and in what capacity were you em- 
ployed ? 

A. About seven years in the capacities above stated. 

8 Q. When did Mr. Ryder withdraw from the firm ? 

A. January 3lst, 1869. 

9 Q. In what capacity were you employed at that time ? 

A. As salesman and confidential clerk. | 

10 —. What were your relations with Mr. Ryder at that time ? 

A. We were intimate friends. 

11 Q. Have you any recollection of a conversation taking place 

with him at the time of his withdrawal from the firm of Holt 
o7 & Company concerning a conversation that he had with Mr. 
Holt about the brands of the firm? If yousay you have 

please give the conversation as far as you are able to. 

A. I remember such a conversation occurring directly after his 
interview with Mr. Holt. 


” 


Counsel interrupting. 


12 Q. You know he had a conversation with Mr. Holt? 
I do. 

13 Q. Who was present at this conversation, if you know ? 

A. Mr. ge Mr. Searls, and Mr. Ryder. 

14 Q. Now, ple: ise proceed with your answer. 

A. Mr. Ryder came to me at my desk immediately after the 1n- 
terview and stated, I have had to give in; I have had a good talk- 
ing to, and have promised never to use any of Holt & Company’s 
brands. 

15 Q. Are you able to be positive about any of the words used by 


him at the conversation referred to in your last answer ? 


A. To the best of my remembrance those were his exact words. 
16 Q. Do you remember any incident counected with the conver- 


sation that you can mention ? 


A. [remember his slapping me on the back and laughing. 
17 Q. Did this conversation take place immediately after he came 


out of Mr. Holt’s office ? 


A. It did. : 
18 Q. Are you able to explain why it made such an impression 


on your mind that you can recall the |; anguage he used ? 


A. I think the chief reason is that about six months afterwards, 


ani 
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was comparatively fresh and was at that time impressed on my 
mind, 

20 Q. Did S. Oscar Ryder ever say to you or in your presence 
that he had no claim to the brands of Holt & Company, or words 
to that effect ? 


58 (Objected to as leading.) 


A. | received that impression at the interview I have stated. 

21 Q. Were you present during the proceedings before the com- 
plaint committee of the produce exchange when he was on trial for 
using the brand “ La Selecta?” 

A. | was, expecting to be a witness. 

22 Q. Please state what, if anything, you heard him say there con- 
cerning the brands of Holt & Company. 

He repeated the statement before the committee that he had 
promised not to use any brands belonging to Holt & Company at the 
time of his withdrawal from the firm. 

23 Q. You beard him make that statement? 

A. I did. 

24 Q. You are positive about it? 

A. 1 am, for the reason that I expected to testify to the same fact 
and his statement made mine unnecessary. 

25 Q. Then you did not testify to the fact? 

I did not. 

26 Q. You re member what explanation he gave of his use of the 
brand “ La Selecta? 

That it did not belong to Holt & Company, but to a third 
party. 

Q. Did you hear him make any other statement about the 
brands of Holt & Company before the complaint committee ? 

A. Not that I remember. ? 

29 Q. Mr. Ryder had been a clerk in the employ of Holt & Com- 
pany before he became a partner, had he not? 

A. He had. 

30 Q. For how long a time, if you know, and in what capacities * 

A. I think about six years, as junior clerk, assistant book- keeper, 

and cashier. 
59 31 (. Was any one present beside yourself and Mr. Ryder 
at the time of the conversation just referred to? 

A. To my certain knowledge one person—possibly another. 

32 Q. Who was tle one person ? 

Mr. Curtis, our book-keeper at that time. 
Q. Is he living? 
He is not. 


oo & 
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Cross-examined by J. H. Hutt, Esq. : 


34 X Q. How do you know that the conversation or interview im- 
mediately preceding Mr. Ryder’s conversation with you had refer- 
ence to any subject-matter whatever? 

A. Only by the testimony of the parties concerned. 
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35 X Q. Did Mr. Ryder refer to it solely by the words you have 
testified to as coming from him—did he not? 

A. I think he referred to it subsequently. It was my duty to ar- 
range the number of matters incidental to his departure, and I 
believe this subject was again referred to in conversation with the 
brand that he took with him—a brand by consent of all interested. 

06 X Q., But at the time of this conversation with you all the 
knowledge vou had of what occurred at the prior interview was what 
you inferred from his language? 

A. I hardly know how to answer that, sir; my knowledge of what 
occurred came from his remark, but I was aware of the object of the 
previous interview. 

o7 X Q. What brand was this that he took with him ? 

A. I think it was a brand named “ Aurora” that had been used in 
business with a personal friend of his. 

38 X Q. How long has S. Oscar Ryder been using the brand “La 


9 


Favorita ‘ 
60 (Objected to as immaterial and irrelevant.) 

A. I think about eleven or twelve years. 

39 X Q. How long have others been using it? 

(Objection continued.) 

A. Iam unable to answer that question definitely. 

40 X Q. Please answer as definitely as you can. 

(Same objection.) 

A. I should say from a few months to five or six years. 

41 X Q. These different uses of the brand lave been known to 
Holt & Company during the whole period, have they not? 

(Objection continued.) 

A. During the different periods named. 

42 X Q. Have any legal proceedings been taken ever to stop the 
use of the brand by these different parties ? 

(Same objection.) 

A. Not to my knowledge. 

43 X Q. Has not 8. Oscar Ryder used other brands that had been 
used while he was a member of the firm ? 

(The same objection.) 

A. I think very probably, although personally I do not know it. 

44 X Q. The brand “La Favorita” is applied, as [ understand, 
indifferently to any manufacturer’s flour of a certain grade, is it not? 

(Objected to as not cross-examination and as immaterial and ir- 
relevant.) 

A. It is applied conscientiously to any flour that our careful ex- 
amination pronounces equal to the standard on which we have made 
the reputation of the brand. 


a 
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61 45 X Q. It does not represent the manufacture of any 
special mill, does it ? 

(The same objection.) 

A. We would not trust any special mill to manufacture flour for 
that brand without our special examination. 

46 X Q. And, as a matter of fact, you take from any mill manu- 
facture that has the requisite quality of flour? 

re same objection.) 

Ar.y mill that our judgment as experts confirms the quality 

equi e to our standard. 

17 X Q. Howdo you distinguish the flour branded as “ La F avorita 
from the flour branded with your other brands? 


99 


(The same objection.) 


A. I don’t get your meaning, sir. 

48 X Q. Please name any other brand that you use of a fine quality 
of flour. 

(The same objection.) 

A. “ Miranda.” 

49 X Q. Now, wherein does the flour branded as “ La Favorita” 
differ from the flour branded as “ Miranda ?” 

(‘The same objection.) 

A. The“ Miranda” flour is whiter, less strong, milled in a different 
method, and of a different value on the market. 

50 X Q. How is “ Miranda” milled ? 

(The same objection.) 

A. I would like to ask my counsel if I may decline to answer on 
the ground that this information is valuable to us in our business, 
and, if given here, may be used by our competitors in business to our 

disad vantage. 
62 51 X Q. Iam sorry for this, but there is no other way for me 
to proceed with my case, except by examining you upon the 
issues of the case, although it may be prejudicial and disagreeable 
for you to answer. 
Question repeated. 


New York, January 12th, 1883—3 o’clock p. m. 


Met pursu: int to adjournment. 
Present: Counsel for respective parties. 


The cross-examination of Mr. Leonarp J. Bussy continued 
by J. H. Hutt, Esq.: 
52 X Q. Do you keep on hand any samples of flour with which 
to compare the flour you brand as La Favorita? 
(Objected to by counsel for complainant as immaterial and irrele- 
yant and not cross-examination. ) 
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at 


A. We do. 
53 X Q. And how long do you keep those samples on hand? 


(Same objection.) 

A. I can’t give any exact time. 

54 X Q. Are your samples taken from the manufacture of any 
special mill? 

A. Not always. 

55 X Q. From what mills have you taken samples for this pur- 
pose ? 

(Same objection.) 

A. I decline to answer unless instructed to do so by my counsel. 
I would add for the same reason that I declined to answer Mr. Hull’s 
question at our last meeting. 

56 X Q. If you do not always take the samples from the same 
mills how ean you be certain that the flour you brand as “ La Fa- 
vorita ” is equal to your standard ? 

(Same objection.) 


63 A. We use our experience of from fifteen to thirty years to 
determine the fact. 

57 X Q. Do you compare each sample as you use it successively 
in your business with the preceding sample that you have used? 

(Complainants’ counsel renews his objection to this line of exami- 
nation as being immaterial and irrelevant.) 

A. We exercise our judgment in such matters according to cir- 
cumstances. : 

58 X Q. According to what circumstances ? 

(Same objection.) 

A. According to time between each shipment, season of the year, 
our knowledge of the manufacture, and other facts incidental to the 


business. 

59 X Q. Are there not many times when you brand a flour when 
you have no sample on hand’ 

(Same objection.) 

A. Not to my knowledge. 

60 X Q. If you always have samples on hand why do you not 
always compare them ? 


(Same objection.) 


A. I have already answered that question. 


61 X Q. Do I understand you that you do or that you do not in- 
variably compare samples with the flour you brand “ La Favorita?” 


I now ask you again whether you invariably compare such samples 


with the flour you brand “ La Favorita.” 


(Same objection ; also as calling for a conclusionon the part of 
witness. ) 
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A. I do not understand the question or what samples are referred 


to. 
62 X Q. You have sworn that you keep on hand samples of flour 


with which to compare flour that you brand “ La Favorita ?” 
64 (Same objection.) 

A. We compare all flour branded “ La Favorita” with the stand- 
ard for that brand, excepting, as before stated, when circumstances 
make us think it unnecessary. 

63 X Q. What do you mean. by the word “ standard ” in the last 
answer ? 

(Same objection.) 

A. The quality of flour with which the brand is associated and 
which buyers expect to receive. 

64 X Q. Is the standard, then, that vou refer to a matter of recol- 
lection and judgment or matter of physical comparison ? 

(Same objection is renewed by complainants’ counsel, and the at- 
tention of the court again directed to the fact that the whole line of 
examination is unjust to the witness and profitless to the defend- 
ants.) 

A. It is a matter of expert knowledge fortified by comparison 
when necessary ; cannot be more closely defined. 

65 X Q. Were these samples always kept on hand during the time 
Oscar Ryder was a member of the firm ? 

(Same objection.) 

A. I think so, but am not able to tell of my personal knowledge. 

66 X Q. Could there have been another way of determining 
the standard at that time? 

(Complainants’ counsel renews the objection already made.) 


A. Iam not aware of any other. 

67 X Q. If the time between shipments of “ La Favorita” flour is 
a long period, do you mean that you do not make a physical com- 
parison of the flour with a sample on hand ? 

(Same objection.) 

65 A. I have not so stated. 
68 X Q. What do you mean by your answer, according to 
time between each shipment ? 

(Same objection.) 

A. Exactly opposite to what the counsel supposes; that if the time 
between shipments Were very short, say between morning and after- 
noon or one day and the next, I might or might not consider it nec- 
essary to make physical examination of each parcel. 

69 X Q. And what do you mean by season of the year in refer- 
ence to this comparison ? 


(Same objection.) 
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A. That certain seasons of the year flour requires much more rigid 
examination than others. 

70 X Q. And what do you mean by your knowledge of the manu- 
facture in reference to the comparison ? 


(Same objection.) 


A. That in flour, as in all other lines of business, the integrity and 
fair dealing of people differ. 

71 XQ. Do I understand that if any manufacturer of flour of 
known integrity who has sent you before flour that you branded as 
“La Favorita” should send you flour again that you would not 
think it necessary to examine this flour before again branding it 
“La Favorita?” 

A. I have not so stated. 

72 X Q. Please answer, then, the question, and what do you mean 
by “ your knowledge of the manufacture?” 


(Same objection.) 


A. That in case similar to the one named in previous question 
that our examination would be much less rigid. 
66 73 X Q. Are there any manufactures of flour whose pro- 
ducts you would not inspect ? 


(Same objection.) 


A. I think there are. 


New York, January 16, 18883—3 o’clock p. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The redirect examination of Mr. Leonarp J. Bussy by Row- 
LAND Cox, Esq. : 


74 Re-D. Q. Do you know of any instance where flour branded 
“La Favorita” has been sold without its having been examined by 
your firm or some member of it? 

A. I do not. 

75 Re-D. Q. What do you mean, then, by the statement that you 
think there are manufacturers of flour whose products you would 
not inspect ? . | 

A. That we are the agents of a large number of mills in the pro- 
prietors of which we have great confidence, and, while such a case 
has not occurred, we would not like to say that we would trust none 
of them in case of necessity. 

76 Re-D. Q. Please say, if you know, whether the firm of Holt & 
Company have ever assented to the use of the words “ La Favorita ” 
by 8. Oscar Ryder or any other person. 

A. ‘To the best of my knowledge and belief, decidedly not. 

77 Re-D. Q. Please let me understand more fully what you mean 
by the last answer. 
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A. That not oniy has the firm not assented to any infringe- 
ment of their rights, but have always claimed their full rights 
and ownership. 

78 Re-D. Q. Has the firm or any of its members ever, to 
67 your knowledge, admitted that any other firm or person had 
a right to use the words “ La Favorita” on flour? 

A. I am quite positive they have not. 

79 Re-D. Q. If any such admissions had been made would you 
know of them? 


A. I should. 


New York, January 23d, 1888—3 o'clock: p. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The cross-examination of Mr. Leonarp J. BusBy resumed by 
J. H. Hut, Esar. : 


74 X Q. Question 50 on cross-examination again put to witness: 
‘How is Miranda milled?” 


(The same objection by complainants’ counsel to be continued 
without repetition.) 

A. Usually by the roller method. 

75 X Q. And is that different from the process used in milling 
“* La Favorita ? ” 

A. Yes; “ La Favorita” being usually milled by stones. 

Question 55 on cross-examination again put to the witness: 

76 X Q. “From what mills have you taken samples for this pur- 
pose? ” 

A. It is difficult to give an exact answer to that question, most 
of our purchases being made not from the mills, but from the agents 
of the various mills, who rarely give us the names of the manu- 
facturers. 

77 X Q. Then, the samples that you took were taken irrespective 
of their being any special mill’s manufacture? 

A. That is correct. 


68 Redirect resumed by R. Cox, Esq.: 
(Complainants’ counsel not waiving objections heretofore made.) 


78 Re-D. Q. You are aware of the fact that it has been testified in 
this case that several parties have used the word “ La Favorita” on 
flour not of your selection ? 

A. Iam. 

79 Re-D. Q. Have any of such parties been authorized to use the 
brand? 

A. None whatever. 

80 Re-D. Q. Have you objected to their using it? 

A. In the case of every party. 

81 Re-D. Q. What do you mean by every party? 
6—s42 
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A. Each party of whose use of the brand we have known or been 
informed. 

82 Re-D. Q. Are you able to give the exact date of the conversa- 
tion referred to in question 11? 

A. To the best of my knowledge and recollection it was the last 
business day of his connection with Holt & Company. 


Recross by J. H. Hutt, Esq. : 


83 Re-X Q. At what times did you give notice of your objectiori 
to the use of the brand “ La Favorita” by 8S. Oscar Ryder? 


(Objection by complainants’ counsel as before.) 


A. I think in February, 1871. 

84 Re-X Q. Did you give it personally; and, if so, to whom? 

A. I did, to Mr. Ryder, personally. 

85 Re-X Q. State the conversation. 

A. I was entrusted with a check to pay over to Mr. Ryder, being 
his share of some accounts unclosed at the time of his withdrawal 
and, which had been since collected. I cannot remember the exact 

words of the conversation, but remember his expressing his 
69 regret that anything had occurred to sever our friendly rela- 
tions, to which my answer was, without attempting to name 
the exact words, that the only reason why the friendly relation was 


impossible was that he had violated his promise in regard to our 


brands, and that his use of them, if not stopped, would prevent any 
friendship, and possibly cause further trouble. His answer was that 
Holt & Company had attempted to persecute him and that he felt 
himself justified in retaliating. I wish to say that my recollecttion 
is of the general purport of his answer, not attempting to give the 
exact words. 3 

86 Re-X Q. Where and in whose presence did this conversation 
occur? 

A. On the floor of the exchange. I am not aware that any one 
was present besides ourselves. 

87 Re-X Q. Were you in the habit of taking checks to him on 
the floor of the exchange? 

A. I think I did in one other instance. 

88 Re-X Q. Did he give you a receipt for this check ? 

A. He did. 

89 Re-X Q. Was that on a printed form or in writing? 

A. In writing. 

90 Re-X Q. In a book or a slip of paper? 

A. On a slip of paper. 

91 Re-X Q. Where did he get the slip of paper from ? 

A. I think the receipt was written in our office and that I handed 
it to him with the check for his signature. 

92 Re-X Q. Have you the receipt and check in the possession of 
your firm now ” 

A. I think we have the receipt; the check I am very doubtful 
about. 


* 
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93 Re-X Q. Will you produce the receipt ? 

A. I will do so if it can be found. 

94 Re-X Q. Did you ever give any other notice to S. Oscar Ryder 

of your objections ? 
70 A. I think we did. 
95 Re-X Q. When was this? 

A. I cannot give the time. 

96 Re-X Q. Can you say who gave it or where it was given ? 

A. To the best of my recollection it was given through our book- 
keeper. 

97 Re-X Q. Is he dead ? 

A. He is now dead. 

98 Re-X Q. When did you give any notice of your objections to 
the use of the brand “ La Favorita” to any other parties? 

A. I cannot give exact dates. 

99 Re-X Q. Give as near as you can. 

A. To Robinson, I think, about five years ago. To Rowland I 
have spoken two or three times within the last five years. 

100 Re-X Q. When for the first time to Rowland? 

A. I cannot give any accurate date. To Austin, Nichols and 
Company during the past year, and to Hecker at the same time. 

101 Re-X Q. Do you recollect giving any other notices than those 
you have referred to? 

A. We have published for several years in various papers circu- 
lating in the West Indies fac-similes of our brand, a statement of our 
rights, and warning against imitations, and during the past year 
sent a general circular letter to all parties we thought of as inter- 
ested, calling attention to our rights and ownership and warning 
against infringement. 

102 Re-X Q. Did you send this notice to any of the parties you 
have named ? 

A. I think we sent it to all of them. 

103 Re-X Q. Did vou send it personally? 

A. I think they were sent during my absence from the city. 

104 Re-X Q. Then all you know about it is that somebody told 
you it had been sent? 

A. My partners so told me. 

105 Re-X Q. And did either of them tell you it had been sent to 

S. Oscar Ryder? 
7] A. I understood fully that a notification was sent to S. 
Oscar Ryder or to A. V. Ryder, in whose name the business 
at present stands. 

106 Re-X Q. In the notice you say was given to Austin, Nicholls 
& Company, in what manner was it given—by whom personally 
and to whom personally ? 

A. It was given by me, personally, to Mr. R. F. Austin, verbally. 

107 Re-X Q. In the instance of Robinson by whom personally ; 
to whom personally ? 

A. Notice was given to Robinson several times; at least two or 
three times by me personally; later by a written notification ; still 
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later, to the best of my knowledge and belief, by a copy of the cir- 
cular letter heretofore referred to. 
| 105 Re-X Q. In the instance of Rowland to whom personally? 
A. Samuel Rowland, the junior member of the firm. 
109 Re-X Q. In the instance of Hecker by whom personally and 
to whom personally ? 
| A. To Mr. George B. Hecker personally by Mr. Holt and myself. 
110 Re-X Q. Have you ever commenced any legal proceedings 
| against any of these parties except Ryder? 

A. I am unable to answer that question. 

111 Re-X Q. So far as you know, have any been commenced ? 

A. Lam unable to answer the previous question, from the fact 
that I am not fully advised as to the full meaning of taking legal 
steps. 

112 Re-X Q. Have any suits been commenced against any of 
them ? | 

A. I think my counsel has in his possession papers in reference | 
to suits against other parties; but, of my own knowledge, I do not | 

; 
| 


know what, if any, steps have been taken. 


72 (Complainants’ counsel renews objections heretofore made 

to all the testimony relating to the use of the brand “ La Fa- 

vorita” by other persons than S. Oscar Rider on the ground that it 

: is immaterial and irrelevant and affects no issue in the case, and 
because the evidence tends to establish a foundation for a defence 

that is contrary to those set up in the answer; and the testimony 

relating to the use of the brand by Ryder is objected to as immate- * 

rial and irrelevant, this objection to apply to all questions and | 

answers that involve the proof of the facts objected LO.) : 


cm 


Redirect by Rownianp Cox, Esq. : 


114 Re-D.Q. Please give us the dates in each instance when it 
came to your knowledge that the brand “La Favorita” was being 
used by the parties referred to in your cross-examination and how 
long after the receipt of such knowledge you notified them of your 
rights. You need not answer in regard to Ryder. 

A. I cannot give the exact dates more closely than I have given - 
in describing the notification. In each case, I believe, we notified 
the parties immediately upon our becoming aware of their action. 

115 Re-D. Q. Please state, if you are able to do so, whether the | 
sales of flour under the “ La Favorita” brand by the parties referred 
to in your cross-examination have been large or small. 

A. I cannot answer that question accurately, us our means of a 
determining the amount of sales of the imitations is difficult; but 
my belief is, from all information that I have acquired, that their 
aggregate is comparatively small in comparison with the whole 
business of that brand. : 

116 Re-D. Q. Please give me your best judgment as to the aggre- 

gate of the sales of the imitations made by the parties referred 
73 to you in your eross-examination, including them all, when 
compared with the sales of the article selected by Holt & 


Company. 


LOI AOC LN, 


ee ee 


JOSE MENENDEZ ET AL. VS. ROBERT S. HOLT ET AL. 45 


(Objected to on the ground of being immaterial and incompe- 
tent.) 


A. To the best of my judgment I should not say over one-quar- 
ter. 

117 Re-D. Q. You mean, I understand, that you think there is 
four times as much of the “ La Favorita” of Holt & Company sold 
as of the imitation articles? 

A. I should think so; from three to four times. 

118 Re-D. Q. For how long a period has this been true? 

(The same objection.) 

A. That is a difficult question to answer. The amount of the 
imitations having increased within the last few months, I should 
say that the proportion of the genuine article was still larger pre- 
viously. 


LEONARD J. BUSBY. 


New York, March 6, 1888—11 o’clock a. m. 


Met pursuant to agreement. 
Present: Counsel as before. 


JEROME B. WHEELER, a witness called on the part of the com- 
plainants, having been duly sworn, testifies as follows in answer to 
questions propounded by Mr. Cox: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Jerome B. Wheeler; I am 40 years old ; I reside 
at 47 East Fifty-seventh street, New York city, and am by occupa- 

tion a dry-goods merchant. 
74 2Q. Were you ever connected with the firm of Holt & 
Company, the complainants in this case? 

A. I formed a copartnership with Holt & Company February Ist, 
1878, and withdrew from the firm April Ist, 1879. 

3 Q. Had you been connected with the firm of Holt and Company 
prior to 1878? 

A. I was employed with the firm as salesman February 1st, 1869. 

4 Q. That was immediately after S. Oscar Ryder retired from the 
firm, was it not? 

A. To the best of my knowledge and belief it was. 

5 Q. How long after February, 1869, did you continue in the em- 
ploy of Holt & Company, the complainants ? 

A. Until February Ist, 1878. 

6 Q. What were your duties during the year 1869 and immedi- 
ately thereafter ? 

A. Salesman on ‘change. 

7 Q. Were your duties during 1869 and immediately thereafter 
such that they required you to keep yourself informed as to the dif- 
ferent brands in the market? 

A. Yes. 

8 Q. Do you know whether S. Oscar Ryder used the brands of 
Holt & Company immediately after his retirement from the firm ? 


AG JOSE MENENDEZ ET AL. VS. ROBERT 8. HOLT ET AL. 


A. Yes, sir. 

9 Q. Please state when,to vour knowledge, he first used the brands 
of Holt & Company. 

A. During the year 1869 and subsequently. 

10 Q. What brand or brands did he use, if you know ? 

A. “ La Selecta ” and “ La Favorita.” 

11 Q. When and under what circumstances did you first learn of 
his having used the brand “ La Selecta ? ” 

A. Some time during the year 1869 I was informed by Robert 

S. Holt that S. Osear Ryder was making the brand “ La Se- 

70 lecta” and was about to make a shipment of same, and he 

directed me, in company with the porter, to go to the wharf 

and see if said shipment was made, which I did, and saw the said 
brand unloaded and part of it loaded on a vessel. 

12 Q. At what hour were these goods referred to in your last an- 
swer delivered for shipment? 

A. About 6.30 p. m. 

13 Q. Was that a usual or an unusual hour to make a shipment 
of flour? 

A. An unusual hour. 

14 Q. Have you any recollection of being present at any meeting 
of the’complaint committee of the produce exchange at which 8. 
Oscar Ryder was present and testified concerning this use of the 
brand “ La Selecta?” 

A. I have. 

15 Q. Please say when and what you heard Mr. Ryder state. 

A. In the year 1869 S. Oscar Ryder stated that this complaint 
was brought by Holt and Company only with a view to drive him 
off the exchange; that the brand “ La Selecta ” was his property, as 
he had purchased it from the executor. 

16 Q. You are positive that you heard 8S. Oscar Ryder make the 
statement set forth in your last answer ? 

A. Yes. 

17 Q. Do you know whether he had been sworn and was testify- 
ing under oath ? 

A. He had not. 

18 Q. Did you attend all the meetings of the complaint committee 
while it had the matter of complaint ‘of Holt and Company under 
consideration ? 

A. No. 

19 Q. Then you only heard part of the testimony ? 

A. Only a part of it. 

20 Q. When did you first hear of S. Oscar Ryder making use of 
the brand La Favorita ? 

A. To the best of my belief in the fall of 1869 or the spring of 

1870. 
76 21 Q. Do you know whether S. Oscar Ryder originated and 
used any brands immediately after his retirement from the 
firm of Holt & Company ? 
A. I do. 
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22 Q. Please state what brands you know of his having originated 
and used just after leaving the firm of Holt & Company. 
A. I know of two—* La Union” and “Southern Belle.’ 
23 Q. Have you any knowledge of his having sold flour under 
the brand “La Perla?” 

A. I have not. 

24 Q. Did he use the two brands you have mentioned before he 
began to use “ La Selecta?” : 

A. To the best of my knowledge and belief, he did. 

25 Q. Do you know whether immediately after his retirement 
from the firm of Holt & Company 8. Oscar Ryder competed with 
Holt & Company for their trade? 

A. I do. 

26 Q. Do you know whether he used the two brands you men- 
tioned in his efforts to secure the trade of Holt & Company’s cus- 
tomers ? 

A. I do. 

27 Q. Do you mean to say he did use them? 

A. Yes, sir. 

28 Q. In what way? Please explain. 

A. In competition with the brands then in use by Holt & Com- 
pany. 


’ 


Counsel does not cross-examine. 


J. B. WHEELER. 
iu [-XHIBITS. 
CoMPLAINANTs’ Ex. A. Oct. 31, 1882. J. A. S., Ex’r. 
THe Unirep States OF AMERICA: 
U. S. Circuit Court. 


Ros’t 8S. Ho ut e¢ al. 
vs. No. 9144. 


JosE MENENDEZ et al. 


To all to whom these presents shall come: 

This is to certify that by the records of the United States Patent 
Office it appears that Holt & Co., of New York, New York, did, on 
the 17th day of October, 1881, deposit in said office for registration 
fac-similes of a certain trade-mark for flour, and the date of the re- 
ceipt thereof was duly noted and recorded ; that on the 17th day of 
October, 1881, they deposited therewith a statement and a written 
declaration under the oath of Chas. W. McCutchen, a member of 
said firm. Copies of said statement and of a subsequent declaration 
filed January 28, 1882, are hereto annexed; and the said firm hav- 
ing made the payment of a fee of twenty-five dollars and complied 
with the regulation in such cases prescribed by the Commissioner 
of Patents, and in all other respects complied with an act of Con- 
gress approved March 3, 1881, entitled “An act to authorize the reg- 
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istration of trade-marks and protect the same,” the said fac-similes, 
statement, and declaration were duly recorded, and the said trade- 
mark has been duly registered in thesaid Patent Office this 28th 
78 day of February, one thousand eight hundred and eighty- 
two, and protection therefor will remain in force for thirty 
years from said date, unless sooner terminated, in accordance with 
section 5 of said act. ? 

In testimony whereof the seal of the Department of the Interior 
is hereto affixed this twenty-eighth day of February, 1882, and of 
the Independence of the United States the one hundred and sixth. 

Given under my hand at Washington, D. C. 

[ey K. M. MARBLE, 


Commissioner of Patents. 
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79) TRADE MARK. 


mOGS G& OO. 


FLOUR. 


No. 9,144. Registered Feb. 28, 1882. 


100 


FAMILY FLOUR 


HOLT & CO., 
Per LEMUEL W. SERRELL, Altorney. 
Witnesses :. 
CHAS. H. SMITH. 
HAROLD SERRELL. 


es 
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80 Unrrep Strates PATENT OFFICE. 
Hott & Co., of New York, N. Y. 
Trade-Mark for Flour. 


Statement and declaration of trade-mark No. 9144, registered Feb- 
ruary 28, 1882; application filed October 17, 1881. pe 


Statement. 


To all whom it may concern: 

Be it known that we, Holt & Co., a firm doing business at New 
York, in the State of New York, have adopted for our use a trade- 
mark for flour, of which the following is a full, clear, and exact 
specification : 

Our trade-mark consists of the words “La Favorita.” This has 
generally been used, as represented in the accompanying fac-simile, 
in connection with the firm name and words or marks indieating 
the quality or quantity of the article, but these may be omitted, or 
some other words or device may be substituted, without materially 
changing the character of our trade-mark, the essential feature of 
which is the words “ La Favorita.” 

This trade-mark has been used by the said firm continuously in 
their business since 1861, but some of the present members of said ait 
firm were not in the same when the trade-mark was first used. 

The class of merchandise to which the trade-mark is appropriated 
is flour, and the particular description of goods upon which we use 
the said trade-mark is flour. It has been our custom to print or 

stencil the same upon bags, barrels, half-barrels, quarter- 
$1 barrels, and packages containing the flour, and also to print 

or stencil it upon labels to be pasted upon the bags, barrels, 
or packages of flour. 

Signed by us this 17th day of June, A. D. 1881. 

HOLT & COMPANY, 
By C. W. McCUTCHEN., 
Witnesses : 
HAROLD SERRELL. 
GEO. T. PINCKNEY. 


Jeclaration. ) 
Declaration 

a a j 

STATE OF NEw YORK, ey ; 

County of New York, j ~~’ | 
Charles W. McCutchen, being duly sworn, deposes and says that 
he is a member of the firm of Holt and Company, the applicants 

named in the application No. 13619, filed October 17, 188], for reg- ~ oa 

istration of trade-mark; that he verily believes that the statement 


therein contained is true; that the said firm of Holt and Company 
has at this time a right to the use of the trade-mark therein de- 
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scribed ; that no other person, firm, or corporation has the right to 
such use, either in the identical form or in any such near resem- 
blance thereto as night be calculated to deceive; that it is used in 
commerce with the Spanish West Indies and other foreign countries; 
that the description and fac-similes presented for record truly repre- 
sent the trade-mark sought to be registered, and that he and all the 
other members of said firm are citizens of the United States. 


CHAS. W. McCUTCHEN. 


Sworn to and subscribed before me this 26th day of January, 
A. D. 1882. 
(yt Be | S. H. GRANT, 
Notary Public, City and County of New York. 


82 COMPLAINANTS Ex. B. Oct. 31st, 1882. J. A. S., Examiner. 
U.S. Circuit Court. 
Rosert S. Hout et al. vs. Jose MENENDEZ et al. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the trade-mark registered by Holt & Co., through 
Chas: W. McCutchen, a member of said firm, February 28th, 1882, 
No. 9144, for flour. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 21st day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-two, and of the Independence of the United States the one 
hundred and seventh. 

iL. 8. E. M. MARBLE, 


Commissioner. 
83 No. 9144. 
Tue UNITED STATES OF AMERICA: 


To all to whom these presents shall come: 

Thisisto certify that by the records of the United States Patent Office 
it appears that Holt & Co., of New York, New York, did on the 17th 
day of October, 1851, deposit in said office for registration fac-similes of 
a certain trade-mark for flour, and the date of the receipt thereof was 
duly noted and recorded; that on the 17th day of October, 1881, they 
deposited therewith a statement and a written declaration, under the 
oath of Charles W. McCutchen, a member of said firm; copies of said 
statement and of a subsequent declaration filed January 28th, 1882, 
are hereto annexed, and the said firm having made the payment of a 
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fee of twenty-five dollars and complied with the regulations in such 
eases prescribed by the Commissioner of Patents and in all other 
respects complied with an act of Congress approved March 3, 1881, 
entitled “An act to authorize the registration of trade-marks and 
protect the same,” the said fac-similes, statement, and declaration 
were duly recorded, and the said trade-mark has been duly registered 
in the said Patent Office this 28th day of February, one thousand 
eight hundred and eighty-two, and protection therefor will remain 
in force for thirty years from said date, unless sooner terminated in 
accordance with section 5 of said act. 

In testimony whereof the seal of the Department of the Interior 
is hereto affixed this twenty-eighth day of February, 1882, and of 
the Independence of the United States the one hundred and sixth. 

Given under my hand at Washington, D.C. © 

[L. s.] E. M. MARBLE, 
Commissioner of Patents. 
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84 TRADE MARK. 
Bia a CA 
FLOUR. 
No. 9144. Registered Feb. 28, 1882. 
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HOLT & CO., 
Per LEMUEL W. SERRELL, 
Attorney. 
Witnesses: 


CHAS. H. SMITH. 
HAROLD SERRELL. 
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85 Untrrep States PATENT OFFICE. 
Hott & Co., of New York, N. Y. 
Trade-mark for Flour. 


Statement and declaration of trade-mark No. 9144, registered Feb- 
ruary 28, 1882; application filed October 17, 1881. 


Statement. 


To all whom it may concern: 

Be it known that we, Holt & Co.,a firm doing business at New 
York, in the State of New York, have adopted for our use a trade- 
mark for flour, of which the following is a full, clear, and exact 
specification. 

Our trade-mark consists of the words “ La Favorita.” This has 
generally been used, as represented in the accompanying fac-simile, 
In connection with the firm name and words or marks indicating 
the quality or quantity of the article; but these may be omitted or 
some other words or device may be substituted without materially 
changing the character of our trade-mark, the essential feature of 
which is the words “ La Favorita.” 

This trade-mark has been used by the said firm continuously in 
their business since 1861; but sume of the present members of said 
firm were not in the same when the trade-mark was first used. 

The class of merchandise to which the trade-mark is appropriated 
is flour, and the particular description of goods upon which we use 
the said trade-mark is flour. It has been our custom to print or 

stencil the same upon bags, barrels, half barrels, quarter bar- 
86 rels, and packages containing the flour, and also to print or 

stencil it upon labels to be pasted upon bags, barrels, or pack- 
ages of flour. 

Signed by us this 17th day of June, A. D. 1881. 

HOLT & COMPANY, 
By C. W. McCUTCHEN. 
Witnesses : 
HAROLD SERRELL. 
GEO. T. PINCKNEY. 


Declaration. 


STATE OF New YorK, } 
County of New York, { 


Charles W. McCutchen, being duly sworn, deposes and says that 
he isa member of the firm of Holt & Company, the applicants 
named in the application No. 13619, filed October 17, 1881, for regis- 
tration of trade-mark; that he verily believes that the statement 
therein contained is true; that the said firm of Holt & Company 
has at this time a right to the use of the trade-mark therein de- 
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scribed ; that no other person, firm, or corporation has the right to 
such use, either in the identical form or in any such near resem- 
blance thereto as might be calculated to deceive; that it is used in 
commerce with the Spanish West Indies and other foreign coun- 
tries; that the description and fac-similes presented for record truly 
represent the trade-mark sought to be registered, and that he and 
all the other members of said firm are citizens of the United States. 


CHAS. W. McCUTCHEN. 


Sworn to and subscribed before me this 26th day of January, A. 
D. 1882. 
[L. s.] S. H. GRANT, 
Notary Public, City and County of New York. 


87 DEFENDANTS Exursit B. Nov. 23, 1882. J. A.S., Ex’r. 


New YorkK Propuce EXcHANGE, 
New York, Aug’t 13, 1869. 
Messrs. Holt & Company. 

GENTLEMEN: Herewith I hand you extract from minutes of board 
meeting held August 12th, 1869. 

The following resolution was unanimously adopted : 

Resolved, That the board consider the proceedings of Messrs. 
Rowland & Ryder in the case complained of by Messrs. Holt & Com- 
pany “inconsistent with those just and equitable principles of 
trade” which ought to govern the transactions of the members of 
the produce exchange with each other. 

Resolved, That a copy of the foregoing resolution be sent by the 
secretary pro lem. to each of the parties in the complaint. 

D. A. ELDEDGE, 
Sec’y pro tem. 


DEFENDANT’ Exuipit A. Nov. 23, ’82. 


This agreement, made this twenty-fifth day of January, A. D. one 
thousand eight hundred and sixty-one, between Robert 8. Holt, 
party of the first part; Stephen G. Searls, party of the second part, 
and 8. Oscar Ryder, party of the third part, witnesseth : 

That the said parties mutually agree with each other to form a co- 
partnership under the following articles: 

Ist. The business shall be that commonly known as the flour and 
commission business, and shall be conducted in the city of New 
York under the firm name of Holt & Company, and shall continue 
for the term of three years from and after the first day of February, 

A. D. one thousand eight hundred and sixty-one. 
§8 2nd. The parties hereto shall respectively contribute as 
their portions of the capital as follows, viz.: 

Robert S. Holt and Stephen G. Searls, the parties of the first and 
second parts aforesaid, shall contribute the balances which shall ap- 
pear to the credit of their respective accounts on the books of the 
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former firm of Holt & Company upon the balancing of such books 
on the first day of February, one thousand eight hundred and sixty- 
one, and 8S. Oscar Ryder, party of the third part, shall contribute 
the sum of five thousand dollars in cash on the first day of February, 
one thousand eight hundred and sixty-one, and, should he desire to 
do so, a like sum of five thousand dollars within one year thereafter. 

3d. The losses and profits shall be shared and apportioned one- 
half to Robert S. Holt, three-tenths to Stephen G. Searls, and two- 
tenths to 8. Oscar Ryder, and the partners shall devote their time 
and best efforts to the business of the firm. 

4th. Each partner shall be entitled to interest on any amount con- 
tributed by him to the capital from the time it is contributed, 
yearly, the same to be credited to him at the end of each year and 
accumulated, and each shall be entitled to interest yearly on such 
portion of his share of the profits as he shall not have drawn out 
during the year, to be computed from the time when the same shall 
be credited to him and accumulated. The partnership accounts 
and statements shall be made up to the first day of February in 
each year. 

It is expressly agreed that neither partner shall lend or use the 
name, credit, or means of the firm excepting in its own legitmate 
operations, and under no circumstances whatever shall the name or 
credit of the firm be loaned or exchanged with any other person or 
firm, nor shall either party be interested or concerned in any other 
business or business operations, nor separately lend his own name 
or creditto any other person unless the written consent of his co- 

partners be first had and obtained. 
89 And the parties bind themselves to keep and perform these 
articles in good faith and be true to each other. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 

ROBERT 8S. HOLT. SEAL., 
STEPHEN G. SEARLS. [sEAt.| 
S. OSCAR RYDER. SEAL. 


Sealed and delivered in presence of— 
GEO. A. CURTIS. 


DEFENDANTS’ Exuisit No.1. December1,1882. J.A.S., Ex’r. 


Articles of copartnership, dated 15th January, 1869, between Robert 
S. Holt and Stephen G. Searls; period, three years from February 
Ist, 1869. 


“Tt is understood and agreed by and between the parties hereto 
that this agreement may be terminated by either party by giving 
thirty days notice in writing, and upon the termination of this agree- 
ment, either by notice as aforesaid or by the terms thereof, the good 
will of the business and the right to liquidate the affairs of the said 
copartnership shall belong to the said Robert S. Holt.” In other 
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respects this exhibit is in the form of Exhibit A above. It con- 
tains the following renewal : 
“New York, February 1st, 1872. 
“The foregoing agreement of copartnership is hereby renewed 
and continued for one year from this date.” 
‘ ROBERT 8. HOLT. SEAL. 
STEPHEN G.SEARLS. |[sRAt. 
In presence of— 


LEONARD J. BUSBY. 


9() DEFENDANTS Exuipit No. 2. Dee. 1, 1882. J. A.S., Ex’r 


Articles of copartnership, dated 22d January, 1873, between Robert 
S. Holt, Stephen G. Searls, and Leonard J. Busby ; period, two 
years from February Ist, 1873. 


This exhibit is in general form similar to Exhibit A above, but 
contains agreement similar to that in Exhibit No. 1 above, reciting 
that on dissolution good will and right to liquidate shall reside in 
Robert 8S. Holt. 

Contains also following renewal : 


“ By mutual agreement these articles of copartnership are con- 
tinued for one year from this date. 
New York, February Ist, 1875. 
ROBERT 8S. HOLT. | SEAL. 
STEPHEN G. SEARLS. [seat. 
LEONARD J. BUSBY. — [sgAt. 


Sealed and delivered in presence of— 
J. B. WHEELER. 
P. H. MAISON. 


DeFENDANTs’ Exurpit No. 3. Dec. 1, 1882. J. A.S., Ex’r. 


Articles of copartnership, dated 7th January, 1876, between Robert 
S. Holt, Stephen G. Searls, and Leonard J. Busby; period, one 
year from February Ist, 1876. 


This exhibit is in general form similar to Exhibit “A,” but con- 
tains agreement that on dissolution the good will and right to liqui- 
date shall reside in Robert Holt. 
This exhibit contains following renewal endorsed thereon: 
“'The copartnership under the within articles having been 
91 terminated by the death of Mr. Stephen G. Searls on July 7, 
1876, the surviving partners, Robert S. Holt and Leonard J. 
Busby, mutually agree to and with each other to continue the busi- 
ness until February 1, 1877, under all the articles and agreements 
herein contained, except such as relate to the said Stephen G. Searls, 
and that the distribution of the profits of the business for the said 
8—342 
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term of six months shall be as follows, viz., two-thirds to Robert S. 
Holt, one-third to Leonard J. Busby. 
Witness our hands and seals this first day of August, eighteen 
hundred and seventy-six. 
ROBERT 8. HOLT, [SEAL. ] 
LEONARD J. BUSBY. [sEAL. | 
In presence of— 
RALPH T. COOK, 
ROBERT 8S. HOLT, Jr. 


Said exhibit contains also renewal for one year from 31 January, 
1877. 


DEFENDANTS Exnuisit No. 4. Dec. 1, 1882. J. A.S., Ex’r. 


Articles of copartnership, dated 31 January, 1878, between Robert 
S. Holt, Leonard J. Busby, and Jerome B. Wheeler; period, three 
years from February Ist, 1878. 


This exhibit is in general form similar to Exhibit A, but contains 
agreement that in dissolution the good will and right to liquidate 
shall reside in Robert 8S. Holt. 

This exhibit contains following endorsements : 


“New York, April 1st, 1879. 
“By mutual consent, Jerome B. Wheeler withdraws this day 
from the firm of Holt & Company, and the articles of 
92 copartnership hereto attached are cancelled as far as they re- 
late,to him. 
* ROBERT S. HOLT. [SEAL. 
“LEONARD J. BUSBY. | SEAL. 
“JEROME B. WHEELER.” [seat. 


Witnesses : 
P. H. MAISON. 
R. S. HOLT, JR. 


New York, April Ist, 1879. 

The remaining partners, Robert 8. Holt and Leonard J. Busby, 
hereby agree to continue the business of Holt &€ Company under the 
same firm name and under the annexed articles of copartnership, 
except as far as the latter relate to Jerome B. Wheeler. The share 
of the profits and losses of the business which was allotted to said 
Jerome B. Wheeler up to the time of his withdrawal, viz., twenty per 
centum, to be equally divided for the future between said remain- 
ing partners additionally to the percentages designated to them in 


the original articles. 
ROBERT 8S. HOLT. SEAL. 
LEONARD J. BUSBY. [srat. 
Witnesses : 


P. H. MAISON. 
R. 8. HOLT, Jr. 


aa, — y 
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DEFENDANTS Exuipit. Dec. 5,1882. J. A. S., Examiner. 


Articles of copartnership, dated May Ist, 1879, between Robert S. 
Holt, Leonard J. Busby, and Charles W. McCutchen; period, two 
years and nine months from May Ist, 1879. 


This exhibit in general form is similar to Exhibit “A,” but con- 
tains agreement that upon dissolution or termination the good will 
and right to liquidate shall belong to Robert 8. Holt. 

There is endorsed in said articles the following renewal : 

93 It is agreed that the partnership, which will expire on the 

first dav of February, eighteen hundred and eighty-two, by 
limitation contained in articles annexed hereto, shall be continued 
on the same terms for the further term of three years, namely, from 
the above-named date to the first day of February, eighteen hun- 
dred and eighty-four, subject to all the provisions and restrictions 
therein contained, except that in the articles relating to the termi- 
nation of the partnership, &c., the mutual understanding is added 
that in the event of its occurring by the death of either partner the 
liquidation shall be made by the surviving partners. 

In witness whereof we have hereto affixed our hands and seals this 
thirtieth day of January, eighteen hundred and eighty-two. 


ROBERT S. HOLT. SEAL. 
LEONARD J. BUSBY. SEAL. 


CHARLES W. McCUICHEN. |{[seat. 


In witness of— 


C. M. BALDWIN. 


DEFENDANTs Exursit D. Dec. 14,1882. J. A.S., Ex’r.. 


Juty 20, 1869. 


Committee met at exchange rooms, 13 Moore street, 1} p. m. 

Present: Oakley, Laimbeer, and Baxter; Oakley, chairman. 

R. 8. Holt, plaintiff, presented following complaint : 

“We complain of Messrs. Rowland & Ryder, No. 67 Front St., 
New York, for counterfeiting a brand of flour owned and used by 
us as a trade-mark. This being not done inadvertently, but said 
firm having been aware that we claimed that, with several other 
brands, as trade-marks, they having also admitted such claim, and 

both the individuals composing such firm having promised 
U4 to refrain from using any of said brands, we claim that their 

conduct is ‘in violation of just and equitable principles of 
trade,’ and we present this complaint as a matter of discipline under 
art. II, section 3, of the by-laws of the exchange.” : 


Mr. Ryder appeared on part of defendants and denied allegations, 
and, after some discussion and interchange of views, it was agreed to 
adjourn until Wednesday, 28th inst. 
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JuLy 287TuH, 1869. 


Complaint committee met at rooms, on complaint of Holt and 
Company vs. Rowland & Ryder. 

Committee all present. 

Mr. Holt presented two witnesses to substantiate their claim that 
the uninterrupted use of the brand in question, having rested in 
them for three years, gave them the sole right to its use as a trade- 
mark. 

Rowland & Ryder, denying said claim, requested an adjournment 
to enable them to present evidence to the contrary. 

Adjourned to 30th inst. 


Adjourned Meeting of Complaint Committee, Held at Exchange Rooms, 13 
Moore St. 


Juty 30H, 1869. 


After having heard the testimony presented by both parties, the 
parties retired and the committee made the following proposition 
and suggestions to the parties for their consideration as a basis of 
settlement, viz: 

The complaint committee, having heard parties and evidence in 
above case, have come to the following conclusions thereto: ~- 

First. ‘The complaint against Rowland and Ryder for counterfeit- 

ing a brand is unsustained by the evidence. 
95 Second. In view of the fact that it was known to Rowland 


and Ryder that Holt € Company claimed to be the owners 
of the brand of flour “ La Selecta,” and of the circumstances occur- 


ring at the time Mr. Ryder left Holt and Com/pany, it was the duty 


of the former firm to have apprised the latter of any intention to 
have used said brand, and that to the extent that this has not been 
done Holt & Company have just cause of complaint against Row- 


land & Ryder. 


Third. Rowland and Ryder having, since the complaint in this 
case was made, purchased an alleged right of another party to use 
said brand, it be, and it is hereby, suggested to both parties that all 
complaint as to the past be withdrawn by Holt & Company, and that 
the question of who is now and henceforward to have the privilege 
of exclusively using said brand be referred to the arbitration com- - 
mittee or to any arbiter mutually chosen, whose decision both parties 
shall bind themselves to abide by. | 


Fourth. That on both parties notifying chairman of committee of 
acquigscence in the foregoing suggestion, say not later than Tues- 
day, od prox., the chairman shall be relieved of the duty of report- 
ing this case to the regular meeting of board of managers, 5th prox. 


Fifth. That a copy of this document be sent to each party con- 
cerned. 
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Regular Meeting Board of Managers. 


Avaust 5, 1869. 
Present: Harrison, Bogert, Baxter, Hyatt, Boynton, Laimbeer, 
Parish, Caleb, and Oakley. 


Report complaint committee. 


Case Holt & Company v. Rowland & Ryder stated and parties are 
recommended to be heard by full board. Parties notified to appear 
12th inst., 2} p. m. 


96 Adjourned Meeting Board of Managers. 


Aue. 12, ’69. 

Present: Harrison, Bogert, Eldridge, Baxter, Boynton, Laimbeer, 
Caleb, and Oakley; Eldridge appointed secretary pro tem. | 

Parties in ease of Holt € Company v. Rowland & Ryder appeared 
and presented such evidence as they wished in regard to their re- 
spective claims, after which they retired, and, on motion, the follow- 
ing resolution by Mr. Baxter was unanimously adopted : 

Resolved, That the board consider the proceedings of Messrs. 
Rowland & Ryder, in the case complained of by Holt & Company, 
inconsistent with those just and equitable principles of trade which 
ought to govern the transactions of merchants of the produce ex- 
change with each other. 

Resolved, That a copy of the foregoing resolution be sent by 
secretary pro lem. to each of the parties aforesaid. 


97 Complainants’ Rebutting Testimony. 


. 


United States Circuit Court, Southern District of New York. 
Ropert S. Horr et al. against Jost MENpsEz et al. 


Testimony taken in rebuttal, on the part of the complainants, before 
John A. Shields, Esq., special examiner, at the office of Rowland 
Cox, Esq., No. 229 Broadway, New York, June 22, 1883. 


Present: Rowland Cox, Esq., and S. St. J. MeCutchen, Esq., on 
behalf of the complainants; John Henry Hull, Esq., on behalf of 
defendants. 


Lreonarp J. Bussy, recalled on the part of the complainants, testi- 
fied as follows in answer to questions propounded by Mr. Cox: 


1 Q. You have been sworn in this case? 
A. Yes, sir. 

2 Q. And are one of the complainants? 
A. I am. 
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3 Q. Will you please state what your recollection is in regard to 
a conversation or conversations which you had in or about the year 
1878 with George B. Robinson concerning the brand La Favorita? 
Please give us your recollection in full. 

A. I had several conversations with him; the earliest one about 
that time; about the year 1878. We discovered that he was ship- 
ping La Favorita flour after he had been in the habit of purchasing 

of us, for some time. I visited him and ealled his attention 
98 to the fact of our ownership and used pretty severe language 
to him in reference to counterfeiting the brand. 

4 Q. Did you state to him at any of these conversations that the 
brand La Favorita was the property of Holt & Co.? 

A. Most emphatically. 

5 Q. Did you ever state, directly or indirectly, or intimate to him 
that it was not? 

A. Decidedly not. 

6 Q. You are postive that you did not? 

A. That was the entire object of my visiting him. After that day 
I talked with him on the subject certainly half a dozen times, at 
different periods, and in each case most emphatically claimed the 
ownership of the brand. , | 

' 7 Q. Are you able to say whether the firm of Holt & Co. have had 
a knowledge of the name of the person whom it has been said man- 
ufactured La Favorita flour at La Porte, Indiana? 

A. We have not. 

8 Q. What have you known concerning the manufacture of La 
Favorita flour at La Porte, Indiana? 

A. We have known that a brand La Favorita flour has been 
offered on the exchange for several years, manufactured somewhere 
in the West. We never had any more definite information about 
it until the testimony in this suit. 

9 Q. Have the kindness to say whether you have examined the 
books of Holt & Co. with a view to determining whether the brands 
used prior to the year 1869 have been continued by the firm without 
exception. 

A. I believe we have in every instance, except that of the brand 
Aurora, which was given to Mr. Ryder at the time of his departure 
from the firm. 

10 Q. The brand Aurora, then, has been an exception ? 

A. It has; I think the only one. The brand Victoria, named by 

Mr. Holt, was an error on his part. 
99 11 Q. You have, then, packed no flour under the brand 
Aurora since Mr. Ryder left the firm ? i 
A. Positively not since that time. 


Cross-examination by Mr. Hur: 


12 XQ. Mr. Busby, have you not corresponded with a Mr. Goddard 
in reference to the brand La Favorita ? 


(Objected to as not cross-examination, going outside of the range 
of the direct.) 
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, 


A. I have. 

13 X Q. State the nature of the correspondence, please. 

(Objected to as calling for secondary evidence.) 

(Counsel for defendants requests the witness to produce the corre- 
spondence on both sides at the next meeting.) 

(Complainants’ counsel state that,as at present advised, they desire 
to enter a formal objection, not having any knowledge of the con- 
tents of the correspondence, and suggest an adjournment with a 
view to the production of the correspondence, or a definite objection 
on the part of the complainants. 


100 New York, July 9th, 1883. 


Met, pursuant to agreement, at the office of Rowland Cox, 
Esq., No. 229 Broadway, New York. 
Present: Rowland Cox, Esq., on behalf of complainants; John 
Henry Hull, Esq., on behalf of defendants. 


Lreonarp J. Bussy recalled for cross-examination by Mr. Hutt. 


14 X Q. Have you produced the correspondence called for at the 
preceding meeting ? 

Complainants’ counsel savs: “I have the correspondence in my 
hand, and, if it is demanded, will produce it under objection. I ob- 
ject to its productian on the ground that it is incompetent, immate- 
rial, and irrelevant, and not within the range of examination-in- 
chief. I object to it particularly in so far as it may be of a secondary 
nature. If the correspondence is insisted upon by defendants’ coun- 
sel, notwithstanding these objections, the witness may produce it.” 

Defendants’ counsel insists upon the production of the correspond- 
ence. 


A. I produce the correspondence as far as is In my power. 


The witness here produced the correspondence and the letters 
were handed to defendants’ counsel. 

Defendants’ counsel offers in evidence letters dated May 18, 1882, 
and May 31, 1883, from J. H. Goddard to plaintiffs, and the same 
are marked “ Defendants’ Exhibit 1, July 9, 1883, J. A. S., Ex.;” 
“ Defendants’ Exhibit 2, July 9, 1888, J. A. S., Ex.” 

15 X Q. Is this all the correspondence your house bad with God” 
dard ? 

A. Our house has had no correspondence with him. 
101 16 X Q. Why do you say your kouse has had no cor- 
respondence with him? 

A. These letters are personal—private letters. 

17 X Q. Of whom? 

A. Of my own. 

18 X Q. Were they not written in reference to copartnership 
matter ? 


(Objected to by complainants’ counsel on the ground that the let- 
ters are the best evidence.) 


thn 
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A. They might be so interpreted. 

19 X Q. Were they not written with a knowledge of your firm 
with reference to inquiries regarding the origin of the brand La 
Favorita ? 

A. They were not. 

20 X Q. Did your house or any of your partners except yourself 
know of the letters? 

A. They did not at the time they were written. 

21 X Q. Have they since known ? 

A. They have. 

22 X Q. Did they not know before the commencement of this suit 
of the letter of May 18, 1882? 

A. I think they did. 

23 X Q. Have you, then, had any other correspondence with Mr. 
Goddard? 

A. To answer this question I would explain my first answer where 
I said | produce the letters “as far as is in my power.” My first 
letter to Mr. Goddard was not copied, and I have been, therefore, un- 
able to produce it. I have had no other correspondence. 

24 X.Q. Was not the balance of your correspondence with him 
copied into your firm’s letter book ? 

A. It was not. 

25 X Q. What is this letter-press copy taken from ? 

A. From a private letter book. 

26 X Q. Of your own? 

A. My own. 
102 27 X Q. Have you had any other correspondence with 
any person or persons relative to the origin of the brand La 
Favorita ? 

A. I have had no correspondence in respect to the origin of the 
brand La Favorita. 

28 X Q. Have you had any correspondence similar to this which 
you have produced with any person or persons, either personal or of 
your firm? 


(Objected to as incompetent.) 


A. I have not, to the best of my knowledge. 

29 X Q. Do you mean to say that you cannot now tell whether 
you ever had any correspondence, personally or of your firm, with 
any person or persons in reference to the brand La Favorita ? 

A. My belief is that I have not. : 

30 X Q. Did you never possess any information, direct or indirect, 
that the brand, trade-mark, or name La Favorita as applied to flour 
having been used before your firm used it? 


(Objected to as not cross-examination and as incompetent.) 


A. I have not. 

31 X Q. You never heard of such a fact ? 

A. I never did. 

32 X Q. You heard of it, however, in this letter you have produced, 
did you not? 
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A. I have read the letter. 

33 X Q. Doesn't that so inform you? 

A. It makes a statement to that effect. 

34 X Q. Did you ever make any inquiries to ascertain the truth 
of that statement contained in the letter? 

A. Never, except what is contained in the correspondence. 

30 X Q. Never corresponded with S. G. Sears & Co.? 

A. Never. 


103 Redirect examination by Mr. Cox: 


36 Re-D. Q. How many copies and originals did you produce and 
hand to defendants’ counsel to-day at his request ? 

A. Two originals and one copy. 

37 Re-D. Q. The two originals have been offered in evidence, have 
they not? 

A. Yes, sir. 

38 Re-D. Q. The copy (which I now show you) is a copy of an 
answer to the first of these letters which has been offered in evi- 
dence, is it not? 

A. To the second. 

39 Re-D. Q. An answer to the letter dated May 31, 1883? 

A. It is. 


(The copy referred to by the witness is offered in evidence by com- 
plainants’ counsel and marked “ Complainants’ Exhibit, July 9, 1883, 
J. A.8., Ex.”) 

The introduction of the copy referred to is objected to by defend- 
ants’ couvsel as incompetent, immaterial, and secondary evidence.) 


40 Re-D. Q. You have not the original of this letter, a copy of 
which has been offered in evidence, in your possession ? 

A. I have not. 

41 Re-D. Q. Are you able to say whether or not the word “ George- 
town ” was ever used by the firm of Holt & Company in connection 
with the brand La Favorita? 

A. It was not at any time. 

42 Re-D. Q. You are positive of that? 

A. Very positive of it. 


Recross-examination by Mr. Hut: 


43 Re-X Q. What year did you come with Holt & Company? 
104 A. In 1862. 
44 Re-X Q. What part of the year of 1862? 
A. I think it was in June. 
L’D J. BUSBY. 


Sworn to before me this 10th day of July, 1883. 
JOHN A. SHIELDS, Examiner. 


Adjourned. 
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DEFENDANTS Exuipit 1. July 9,1883. J. A. 8., Ex. 


Sr. Louis, May 18th, 1882. 
Mr. L. J. Busby, New York. 


FrienD Bussy: Yours of the 5th received and noted. I have 
made enquiries and also had our brokers who sell for us on our 
home market to make enquiries, but thus far have not been success- 
ful. I suppose Geo. Bain or rather the Atlantic Mill Co. has that 
brand, but they do not acknowledge it. I suppose there must be a 
good many brands by the name “ La Favorita.” Father says in 
1857, when he was with the firm of 8S. G. Sears & Co. running the 
Laclede Mills of this city, they had a brand La Favorita. As that 
mill has changed hands several times suppose that brand remained 
with the mill. Mr. J. B. M. Kehlor is the present owner of the mill. 
Who has the control of that brand in New York? Or if you can 
give me any other points will do all I can at this end to help you. 
Does this brand arrive in large or small lots? Weather thus far 
good for the growing crop. My regards to Mr. R. 8. Holt. 

Your friend, J. H. GODDARD. 


105 Derenpants’ Exnisir 2. July 9,1883. J. A. S., Ex. 


Sr. Louis, May 31, 1883. 
FRIEND Buspy: Haven't heard from you since enquiry regarding 
the “La Favorita” brand or trade-mark, although during past 
month or six weeks we have had two communications from 58. 
Oscar Ryderregardingsame. Weavoidedansweringthesame. What 
do you know about New York and Penn. wheat crops, their prospect, 
and, then, how about Ohio; what do you hear from the millers in 
that State? Please give me what information you can. The _pros- 
pects hereabouts not at all good. Indiana and Illinois very bad ; 
Missouri about 3 of an average crop; Kansas is good. We look for 
pretty stiff prices from this time on, possibly too “high for millers to 

use it to advautage. So far we have not had much warm weather, 
and what wheat we raise will have a late harvest. Let me hear 

from you. My regards to Mr. Holt. 
Yours truly, J. H. GODDARD. 


CoMPLAINANTS Exarpir. July 9,1883. J. A. 8., Ex. 


(Copy.) 


New York, June 5, 18838. 
J. H. Goddard, St. Louis. 
My Dear Frienp: I was pleased to find your familiar hand- 
writing on my desk ; do not like to have old friends slip aw 
106 from us, and while we know that each year the use of N. Y. 
to St. Louis millers is rapidly becoming a place to send very 
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surplus stock only we are glad at all times to hear and return any 
information of interest and to be of service apart from the regular 
business. First, I am obliged for your declining to give any infor- 
mation to Mr. Ryder in regard to the brand you have. The facts 
are these: Mr. Holt personally originated a brand, “ La Favorita,” 
for which we have during the past twenty years built up, by care 
and painstaking work, a trade-mark that is valuable. This encour- 
aged others, we are sorry to say, Mr. Ryder among them, to make 
imitations and offer as the original. This we are endeavoring to stop 
by the laws’ slow process, and a claim was set up that a brand ex- 
isted in St. Louis prior to ours. Of this we were ignorant, but such 
a case as that of which your father spoke, of the possession of a 
brand many years ago, but of subsequent disuse, would not work 
against us very badly. Still we are obliged by your kindness, as 
we shall be much pained to hear Mr. Goddard placed in opposition 
to us by any acts of our opponents. 

The brand about which | wrote you a year ago was made at La 
Porte, Ind., but of later date than our own, has been coming to the 
Eastern markets for some years, but not interfering with our trade 
in any way. I would like your Mr. Goddard to know our position 
fully, as we think we are asking the courts to award us only that 
which is our own property, earned by years of care. 

In regard to crops, we find that St. Louis is about as high rela- 
tively asany market in the country; more so than either N. Y. or 
Chicago. Our position is that, while N. Y., Md., Va., Del., and N. J. 
have about a full average crop, Penna. is poor, probably not over 75 
per cent.; Ohio is very bad, our reports agreeing that 50 and 60 per 
cent. of last crop is all that can be expected. Our reports from Illi- 

nois are nearly as poor as Ohio, but Indiana is said to be 
107 much better. Kansas is reported excellent, and Texas, Ken- 

tucky, and Tenn. good. If the spring wheat States have 
larger average and good results with the heavy stock we are carry- 
ing over from 1882 we think the deficiency may be less than 
claimed. Our export trade in wheat is very dead; orders are can. 
celled daily, and very full stocks said to exist in every part of 
Europe. Mr. Holt wished me to remember him kindly, and I add 
that it has given me pleasure to write you and hope that the next 
interval may be much shorter. 


Very truly, L. J. BUSBY. 


108 United States Cireuit Court, Southern District of New York. 
Rosert 8S. Horr et al. vs. Jose MENENDEZ et al. 
Testimony taken on the part of the respondents before John A. 
Shields, Esq., a standing examiner of said court. 

New York, April 4th, 1S83—3 p. m. 


Present: S.S. McCutchen and Rolan Cox, of counsel for complain- 
ant, and John Henry Hull, of counsel for respondent. 
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Examination of S. Oscar Ryder. 


1 Q. What is your name, age, and residence? 

A. S. Oscar Rvder; forty-six ; New York city. 

2Q. Were you one of the members of the firm of Holt & Co., and 
during what period ? 

A. First of February, sixty-one, to first of February, sixty-nine. 

3 Q. When you went into the firm what trade-mark or brands of 
flour were owned by the firm? 

A. Do not remember. 

4Q. Was any conveyance made by the old firm to the new firm 
of any trade-marks or brands that you recollect of ? 

A. None that I know of. 

5 Q. When was the trade-mark or brand “ La Favorita” origi- 
nated? 

A. I do not know. 
109 6 Q. When did your firm first use it? 
A. I don’t know; I do not know. 

7 Q. Did Mr. Holt originate it? 

A. I don’t know that. 

8 Q. Was it ever used asa brand before you went into the firm ? 

_A. I think not. 

9 Q. Was it ever used by others, to your knowledge ? 

A. I did not know that it had been at that time, only from what 
I heard since. 

10 Q. Do you now know that it was used during your member- 
ship of the firm by others? 

A. Only from hearsay ; I’m not positive. 

11 Q. Give us what knowledge you have on this point. 


Objected to by complainants’ counsel on the ground that witness 
has stated that his information is derived simply from hearsay ; 
question is immaterial. 


A. Members of the firm of Robinson & Co. informed me that they 
had been receiving their brand of flour from Indiana for twenty 
years or more. 


Complainants’ counsel moves to strike out the answer as hearsay, 


12 Q. At the time of your ceasing to be a member of the firm did 
vou ever sell or convey any right to the trade-mark “ La Favorita ” 
to the firm of Holt & Co.? 

A. I did not. 

13 Q. Have you used it since your dissolution with Holt & Co., 
and for how long a time? 

A. Fourteen years ; I’ve been using it since. 

‘ Ae Q. Has any objections been made to your using it by Holt & 
0.7 
A. Never, until last year. 
re > And that was just before the commencement of the suit ? 
. Yes. 
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16 Q. Did you ever have any conversation with Mr. Holt regard- 
ing the trade-mark “ La Selecta?” 

A. Never. 

17 Q. Did you ever have any conversation or make any statement 

before the committee or board of managers of the produce ex- 
110 change regarding this brand of “ La Selecta?” 
A. I brought them a bill of sale from the executors of the 
originators of the brand “ La Selecta.” 

18 Q. Did you ever promise Mr. Holt or anybody else that you 
would not use “ La Selecta,” “ La Favorita,” or other bands that had 
been used by the old firm ? 

A. Before leaving the firm I told Mr. Holt that I-would not use 
the brand “ Potomac,” but the other brands not; I did not {promise 
him that I would not use them; he did not ask it; I did it volun- 
tarily. 

19 Q. Do you recollect any shipment of “ La Selecta” having 
been made by you at any unusual hour for business during the 
day ? 

A. I do not remember. 

20 Q. Would the circumstance of shipping flour) after six o’clock 
in the afternoon be an unusual occurrence? 

A. It would be, but we have shipped as late as ten o’clock. 

21 Q. And why were shipments made at these hours? 

A. Because the flour could not be packed before. 

22 Q. Does the brand “ La Favorita” distinguish any particular 
make of flour? 

A. It does not. 

23 Q. Is flour from one mill or for one manufacturer selected for 
this brand ? 


Objected to by complainants’ counsel as being immaterial and not 
appearing that the flour testified to by the witness to be the flour 
manufactured and sold by the complainants under this trade-mark, 


24 Q. Was this the fact, that no one mill or one manufacturer’s 
flour was used for the “ La Favorita” brand during your connec- 
tion with the firm of Holt & Co.? 

A. Yes. 

25 Q. Please state in what way the flour packed under the name 
“La Favorita” was selected during your connection with the firm 

of Holt & Co. 
111 A. We took flour from any State that we thought was up 
in quality to what “La Favorita” should be. 

26 Q. Did you keep any samples of the previous packing of “ La 
Favorita” on hand? 

A. Never. 

27 Q. Then the selection of each packing of “ La Favorita” was 
simply a question of memory and judgment as to what the standard 
of the brand was? 

A. Solely. | 

28 Q. And in no instance was it ever a matter of comparison by 
sample of former lots ? 


i 


70 JOSE MENENDEZ ET AL. VS. ROBERT S. HOLT ET AL. 


A. Not to my knowledge. 


Adjourned to Monday, April 9th, at 2 p. m. 


New York, April 9th, 1883—2 o’elock p. m. 
Met pursuant to adjournment. 
Present: Counsel. for respective parties. 
Adjournment to Tuesday, Aprii 10th, 1883, at 2 p. m. 

New York, April 10th, 1883—2 o'clock p.m. 
Adjourned to Wednesday, April 11th, 1883, at 2 o’clock p. m. 


New York, April 11th, 1883—2 o'clock p. m. 
Adjourned to Tuesday, April 17th, 1883, at 2 p. m. 


| New York, April 17, 1883—2 o’clock p. m. 
Adjourned to Friday, April 20, 1883, at 2 p. m. 


112 New York, April 20, 1883. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 


S. Oscar Ryper, a witness for defendants, testified as follows: 


1 Q. What occurred between yourself and Mr. Holt in regard to 
the trade-mark “ Potomac?” ? 

A. When it was understood that Mr. Holt and myself should con- 
tinue the firm of Holt € Company, he asked me to get out a trade- 
mark for the brand “Potomac” in my name. I told him I could 
not do so, as the brand belonged to the whole firm. 

2 Q. Did Mr. Holt ever negative the taking out of the trade-mark ? 

Objected to as leading. 

A. After the above conversation he coincided with me. 

3 Q. Did the trial balances and appraisemente of assets ever show 
the trade-marks as an asset ? 

Same objection. 

A. Never. | 

9 Q. Did you ever promise not to use the trade-marks of Holt «& 
Company ? 

Same objection. 

A. I volunteered not to use the brand “ Potomac.” 

5 Q. Did Holt & Company ever give you the trade-mark “ Vic- 
toria?”’ . 

A. I do not remember such a brand. 

6 Q. Did Mr. Holt ever protest against your taking impressions 
of the firm’s different trade-marks ? 


Objected to as leading. 
A. Never that I can remember. 


JOSE MENENDEZ ET AL. VS. ROBERT S. HOLT ET AL. 71 


7 Q. Did you ever conceal the fact of shipping “ La Selecta” or 
state to any carman you wished it not to be seen? 


Same objection. 


A. Not that I remember. 
113 8 Q. Did you ever assent to the view that the brands re- 
mained with the continuing firm? 

Same objeetion. 

A. Never. 

9 Q. Did’ ‘you ever ‘say to Mr. Busby, “I have had to give in; I 
have had a good talking to, and have promised not to use any of 
the brands of Holt & Company,” or anything to that effect ? 

Same objection. 

A. I did not. 

10 Q. Did you ever, before any committee, repeat any statement 
that vou had promised not to use any of the brands of Holt & Com- 
+? 
pany ° 

Same objection. 

A. I did not. 


11 Q. Is there any difference between the methods of making 
“La Favorita” flour and other flours that you know of? 


Objected to as before and as immaterial, the objection to stand 
to all similar questions. 


A. No; “La Favorita” is flour made from almost any State in the 
Union. 

12 Q. Did Mr. Busby ever notify you personally not to use the 
brand “ La Favorita?” 

A. Never. 

3 Q. Did you ever express regret that you had used the brand 
“ La Favorita,” or that the friendly relations between yourself and 
Mr. Holt had ever been severed ? 

A. The brand “La Favorita” has never been brought up until 
the present case. 

Complainants’ counsel objects on the ground that the answer is 
not responsive. 


14 Q. Do you recollect any conversation with Mr. Busby on the 
floor of the exchange, on the occasion of his paying you any check, 
and wherein, as he states, your answer to him was that Holt & Com- 
pany had attempted to persecute you, and that you felt yourself jus- 
tified in retaliating ? 

A. I do not remember any such conversation. 
114 15 Q. Did you ever intend, when you left the firm of Holt 
& Co., to surrender any right you had to any of the trade- 
marks of the firm ? 
Objected to as incompetent. 


A, “ Potomac” only. 
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16 Q. And why that one only? 

A. Because that was a valuable brand, and as Mr. Holt up to that 
time had been the best friend that I’ve ever had, [ volunteered not 
to use it. 

17 Q. Did you ever receive any notice through any book-keeper 
of Holt & Co. of their objections to your use of the brand “ La Yav- 
orita?” 

A. Never. 

18 Q. Do you put up flour under the brand “ La Favorita” ac- 
companied always with your own name? 

A. Not always. 

19 Q. In what way is the brand used by you ? 

A. The last several years with my name on it. 

20 Q. In any other way for the last several years? 

A. Not that I can remember, but I would—do you want me to 
explain what that means? 

21 Q. Yes. 

A. If a customer wished to have the name of their house in the 


_ West Indies put on I would put it. 


22 Q. Is that a custom in the trade? 
A. It is. 
23 Q. Did Holt & Co. ever do it while you were with them? 
A. The brand was so little used at that time I could not remember ; 
the brand at that time had “Georgetown ” on itand not “ Holt & Co.” 
24 Q. What did Georgetown mean ? 
A. It intended to mean that the flour came from Georgetown, D. C. 
25 Q. And it was not true that it did come from there ? 
A. Very seldom. 
26 Q. Up to what date was Georgetown used on the brand ? 
A. | think it was on when I left the firm. 


Adjourned to April 27th, 1883, at 1.30. 


115 New York, May 4, 1885—1.30. 


Met pursuant to adjournment. 
Present: Roland Cox and S.S. McCutcheon, of counsel for com- 


plainant; John Henry Hull. 
Adjourned to Monday, May 7, 1883, at 1.30. 


New York, May 7th, 1883—1.30 p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Mr. S. Oscar Ryper by Mr. Cox: 


27 Q. What is your occupation ? 

A. Flour merchant. 

28 @. Are you in business for yourself? 
A. I am not. 

29 Q. In whose employ are you? 

A. Nobody. 
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30 Q. Please explain your last answer; you say you are not in 
business for yourself. 

A. I am running the flour business in my brother’s name. 

31 Q. Please let me understand what you mean by running the 
flour business in your brother’s name. 

A. I got wound up in stock operations; lost my money ; done an 
elegant oo and then ran it In his name. 

52 Q. By your last answer you mean that you became involved 
in stock operations and then made your business over to your 
brother, do you not ? 


A. I do not mean that. 
on , ae . ° , 
33 Q. Have the kindness to say what you do mean. 
116 A. Well, [ mean to say that I run the business in his name 


and could take it back again at any moment. 

34 Q. Are you a partner in this business that is run in your 
brother’s name? 

A. Lam not. 

30 Q. Is it not true that all your interest in the business was as- 
signed to him at the time you became involved by reason of your 
stock operations, of which vou have spoken ? 

A. The way I understand it, not one cent of it. 

36 Q. Lhave some difficulty in understanding you. Will you 
have the kindness to let us understand just what your relations are 
to the business that you say is run in your brother's name? 

A. The business is run in his name and the profits are taken by 
my wife and him, with the understanding that I can take it (the 
business) all at any time I choose. | 
37 Q. At the time you became involved the business in which you 
were engaged was placed beyond the reach of your creditors, was it 
not? 

A. No. 

38 Q. What was the object of running it in your brother’s name? 


Counsel for defendants directs the witness not to answer the ques- 
tion on the ground that it is irrelevant. 

Complainants’ counsel gives notice that he claims the right to 
apply to the court and compel an answer without waiving their right 
to continue the examination. 

The witness here said, “ Do I answer that?” to which his counsel 
replied, “ No, I direct you not to.” 


39 Q. Then I understand you are not willing to state or explain 
how it happened that you are carrying on business in the name of 
your brother instead of your own name? 


Counsel for defendants directs witness not to answer this question 

on the ground that it is irrelevant; same notice and reservation by 
complainants’ counsel. 

117 Complainants’ counsel now asks you whether you have any 
answers to the question. 

Defendants’ counsel directs witness not to answer this question on 
the same grounds, and that it is but a repetition of the former ques- 
tion. | 
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Examiner was thereupon requested to put the question to the 
witness. 

(Q. read to witness.) Question having been read to the witness he 
remained silent, making no answer whatever. 

40 Q: Do you know anything about the answer in this case? . 

A. I would like to have that explained. 

41 Q. The answer was executed bv the defendants as a reply to 
the bill of complaint; please answer with this explanation. 

A. I read it over once, but do not remember much about it. 

42 Q. Didn’t you supply the statements of facts from which it was 
made up? 

A. I did not. 

43 Q. Do you know who did? 

A. I do not. 

44 Q. You say you read the answer over; what object had you in 
reading it? 

A. I was out of town at the time the whole thing was done, and, 
as far as I remember, I was requested to do so by Mr. Hull. 

45 Q. Did you read it before it was sworn to or after that? 

A. I do not remember. 

46 Q. Didn’t you read it for the purpose of informing Mr. Hull 
whether the statements it contained were true ? 

A. I do not remember that. : 

47 Q. Can’t you tell us why he applied to you to read it? 

A. lam not positive that he asked me to do so. 

48 Q. It is possible, then, that you did not furnish the information 
on which the answer was prepared ? 3 

A. I have no recollection that I did. 

49 Q. Do you wish us to understand that you do not know whether 
you did or did not furnish the information from which the answer 
was prepared ? : 

A. I do not remember whether I did or not. 
118 50 Q. I direct vour attention to the following extract from 
the answer. Before putting this question, as your deposition 
has been taken by your counsel as that of S. Oscar Ryder, I will ask 
you whether you are the Stephen O. Ryder mentioned in the an- 
swer? 

A. I should think I was the same man. 

51 Q. Your name is Stephen O. Ryder? 

-A. Yes, sir. 

52 Q. I now direct your attention to the following allegation in 
— answer: “ Defendant, further answering, alleges that * * * 
Stephen O. Ryder * * * has always and does now own and use 
the same” (meaning the words “ La Favorita”) “ as a proprietor and 
owner thereof, and has continually used the same as his individual 
trade-mark, and has always been entitled to use the same.” Is that 
statement true? 

A. Yes. 

53 Q. Then you claim to be the proprietor and owner of the 


brand “ La Favorita? ” 
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A. Not the sole owner. 

54 Q. Do you claim that it’s one of your trade-marks ? 

A. I do. 

55 Q. Do you claim that it serves to distinguish flour made for 
you or of your selection from the flour of other people ? 

A. I do. 

56 Q. On what do you base the statement just made—the state- 
ment that the words “ La Favorita ” serve to distinguish the flour of 
your selection from that of other people ? 

A. Because it has my name on it. 

57 Q. How long has it had your name on it? 

A. I think about ten years. 

58 Q. Can you be positive about the time? 

A. I cannot. 

59 Q. Why do you fix ten years as the time ? 

A. Because for some years I have put on “ Georgetown.” 

60 Q. During the time you used the word “ Georgetown” was the 
brand “ La Favorita” known to denote your goods ? 

A. They did not, solely. 
119 61 Q. Whose goods did the words “ La Favorita” indicate 
besides yours ? 

A. No one in particular. 

62 Q. Please explain your last answer. Whose goods did they 
indicate ? 

A. I suppose that Rob’t S. Holt and myself were the sole owners 
of the brand. 

63 Q. You mean the brand “ La Favorita?” 

A. The brand “ La Favorita;” and as other parties were using 
the brand and as I consider the brand of small value [ made no 
objection. 

64 Q. You mean you made no objection during the time you used 
the word “ Georgetown ?” 

A. I have never made any objections to the brand being used ex- 
cept with my name on it. 

65 Q. During what time do you claim that Rob’t 8. Holt and your- 
self were the “ sole owners?” 

A. I missed one name—the name of Searles—ever since the brand 
was originated. . 3 

66 Q. Do you think Rob’t S. Holt, yourself, and the representa- 
tives of Mr. Searles are now the sole owners of the brand? 

A. I do not. 

67 Q. Do you think Mr. Holt and yourself now own it ? 

A. I do, if there’s no law against it. 

68 Q. How did it happen that you used the word “ Georgetown ” 
and did not use your own name as part of your brand for some 
years? 

A. Because I made up my mind that I would put my own name 
upon almost all my brands so as to advertise my name and so that 
the trade would ask for brands of flour made by 8S. Oscar Ryder. 

69 Q. You don’t mean you made the flour, do you; you mean 
selected by you, do you not? 
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A. I mean so. 

70 Q. Do you think the act of selection made by you would be 
enough to give the flour character in the market ? 

A. I do. 

71Q. Why? 

A. I had a splendid trade here among the shippers, and by their 
sending my brands out with my name on them it would advertise 

all my flours. 
120 72 Q. How was it during the time your name was not 
used—when the word Georgetown was used ” 

A. I never thought of it at that time. 

73 Q. Do you think it requires any skill to select flour ? 

A. I do. | 

74 Q. Do you think it requires as much as it does to make it? 

A. I do. 

75 Q. Do you think it requires more skill to select it than make 
it? 

A. I do. 

76 Q. Now, returning to this period when you used the word 
“Georgetown,” can’t you give us a fuller explanation of the reason 
why you did not use your own name? 

A. Because Georgetown flour was well known in all the Southern 
markets. 

77 Q. Why, then, did you not continue to use the word “ George- 
town ” after you added your own name ? 

A. Because Georgetown flours died out in the market. 

78 Q. How long did you use the word “Georgetown” after you 
commenced to use the words “La Favorita?” 

A. I do not know. 

79 Q. Can’t you give us some idea? 

A. I have no means of finding out. 

80 Q. You have said, I think, that it was several years ? 

A. I think I did. 

81 Q. Was the word Georgetown used in connection with the 
words “ La Favorita” by Holt & Co. ? 

A. I think it was for years. 

82 Q. Why do you say it was; have you recollection of hav- 
ing seen the word Georgetown used while you were with Holt & Co. ? 

A. I think I am most positive I did. 

83 Q. You have some doubts about it, however ? 

A. I have doubts of anything that happened so long ago. 

84 Q. Why do you say that you think you are most positive ? 

A. Because, if I remember rightly, we branded almost all our flours 
Georgetown. 

85 Q. Then to the best of your recollection the word George- 
121 town was used by Holt & Co. in place of their name in con- 
nection with the words “ La Favorita? ” 

"ae fe 

86 Q. That is your memory on the subject ? 

A. It is. 

87 Q. Will you please reflect and say whether you cannot re- 
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member some shipment of “La Favorita” flour by Holt & Co. 
when they used the word “ Georgetown ?” 

A. I cannot; flour at that time was very little used. 

88 Q. Then it may be true that the word Georgetown has never 
at any time been used by the firm of Holt & Co. in connection with 
the words “ La Favorita ?” 

A. It may. 

89 Q. And your statement in your examination-in-chief that “ the 
brand at that time had ‘Georgetown’” on it, not “ Holt & Co.,” may 
be a mistake? 

A. It may be. . 

90 Q. Is it not true that you have no distinct recollection of what 
words were used by Holt & Co. in connection with the words “ La 
Favorita?” 

A. I have no distinct recollection. 

91 Q. All you remember is that they used the words “ La Favor- 
ita tf” 

A. Positively ; yes. 

92 Q. I direct your attention to the following allegation in the an- 
swer: “ Defendant alleges that in the year 1861, up to the year 
1868, Stephen O. Ryder was a meinber of the complainants’ firm of 
Holt & Co. and was one of the originators of the said trade-mark 
‘La Favorita;’” are these statements true ? 

A. The statement that I was one of the firm is true; the other 
statement, I think, was taken from the papers swern to by Holt & 
Co. when taking out the trade-mark. 


Last part of the answer objected to as being incompetent. 


93 Q. Is it true or not? 

A. | am not positive as regards the brand, as I have not looked 
over their books; they were my books. 

94 Q. What is your judgment about it; were you one of the origi- 
nators of the brand? | 

: A. I was then-—it was originated in 1861. 
122 95 Q. Please let me understand your last answer. 

A. Because I was one of the firm at that time. 

96 Q. Then you were one of the originators of the brand, you 
think ? 

A. I begin to think that I was not. 

97 Q. Please answer the question directly. Were you or not one o 
the originators of the brand “ La Favorita?” f 

A. By what I have learned lately I would not be willing to swear 
to it. 

98 Q. You mean to say that the brand “ La Favorita” was origi- 
nated while you were in the firm ? 

A. I thou-ht so a few months ago, but I am not positive now. 

99 Q. What caused you to change your belief? 

A. Parties have led me to believe that it was used years before 
that. 

100 Q. Was it used by the firm of Holt & Co. before you became 
a partner. 
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A. I should think not from their sworn statements. 

101 Q. Do you know of your own knowledge ? 

A. I do not. . 

102 Q. You have no recollection, then, of the time when it was first 
used by Holt & Co? 

A. I have not. 

103 Q. Your mind is at blank on that subject, is it not? 

A. It is. | 

104 —. You speak of the brand “ Potomac” having been used by 
the firm of Holt & Co.; it was a brand of some value, was it not? 

A. It was. 

105 Q. Was it as valuable asthe brand “La Favorita?’ 

A. I considered it a great deal more valuable. 

106 Q. Was it used to a very considerable extent by the firm of 
Holt & Co. ? 

A. It was. 

107 Q. When was it originated, if you know ? 

A..I should think about 50 to 75 years ago. 

108 Q. It was in use then by Holt & Co., when you went into 
their employ ? 

A. It was. 

109 Q. And that was in what year? 

A. 1854‘or 1855. 
123 110 Q. What other brands were used by Holt & Co. during 
the time you were with them, either as partner or clerk ? 

A. I can only remember La Favorita, Montrose Family, Aurora; 
I can’t think of any others except they were owned by outside 
parties. 

111 Q. Then your recollection is that in 1868 Holt & Co. had but 
three brands in use? 

A. As belonging to themselves; I cannot. 

112 Q. You have no recollection of their using, prior to 1868, 
during the time you were a partner, any brands other than the 
three you have mentioned ? ; 

A. One other—La Selecta. 

113 Q. That brand, La Selecta, you had forgotten at the time you 
answered the preceding questions ” 

A. I had not. 

114 Q. Why, then, did you not mention it? 

A. Because it belonged to the estate of one of our deceased mer- 
chants or customers. 

115 Q. What do you mean when you say that Holt & Co. used it ; 
did they not claim it as one of their brands ? 

A. I think they did, because the man was dead. 

116 Q. Do you remember any others besides these four vou have 
named—Potomac, La Favorita, Montrose Family, and La Selecta— 
that were used by Holt & Co. as their brands prior to the vear 1868, 
while you were a member of the firm or before? 

_A. Il cannot remember, but I think I could inform a little more 
at the next meeting from my books. 
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117 Q. At the present time, without consulting your books, you 
have no recollection of any others being used ? 

A. I have no recollection of any others. 

118 Q. You say this after reflection ? 

A. I do. 

119 Q. What was the most valuable of these brands? 

A. Potomac. 

120 Q. You are clear about that? 

A. Very clear. 

121 Q. What was it worth as a brand? 

A. I should suppose thousands of dollars. 

122 Q. Isn’t that a high estimate ? 

A. I think not. 
124 123 Q. What do you mean by thousands of dollars ? 
A. Well, I should think five to eight thousand dollars. 

124 Q. Think it would have sold for that or anything like it? 

A. I think it would if a clear title could be given to it. 

125 Q. How about the other three brands you have mentioned as 
used by Holt & Co.; were they worth anything? 

A. As far as I ean recollect, nearly nothing. 

126 Q. You think they had very little value at all ? 

A. Very little. 

127 Q. Please give me your best judgment as to what they were 
worth—the three. 

A. As far as I can best remember I don’t think they were worth 

$250 together. 

128 Q. Then at the time you left Holt & Co. you are willing to 
say that, in your judgment, these four brands were worth not more 
than ten thousand dollars at the outside ? 

A. I would rather give my answer as it is above, dividing them. 

129 Q. Is it not true that before you ceased to be a partner in the 
firm of Holt & Co. you caused impressions to be taken of a number 
of their brands? 

A. All brands in the store, whether claimed by them or other par- 
ties, and also all the names of their customers. 

130 Q. You took impressions of all their brands, 2 understand, 
and a list of all their customers ? 

- Customers’ brands, too, and the customers’ names. 

31 Q. All the brands, you say, do you not, including Potomac? 

A Including Potomac. 

132 Q. Did the name of Holt & Co. constitute part of these 
brands ? 

A. I cannot remember that one of them had “ Holt & Co.” on. 

133 Q. Not one? 

A. I don’t think one. 

134 Q. Are you quite clear about that ? 

A. I am not clear, by any means. 

135 Q. You can’t be positive’ 

A. I cannot. 
125 136 Q. How many of them may have contained the name 
of Holt & Co? 
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A. I really don’t think one of them. 

137 Q. Your recollection is that no one of them contained the 
name of Holt & Co.? 

A. That is my recollection. 

138 Q. Did you send circulars—a list of Holt & Co.’s customers— 
immediately after you left the firm ? 

A. Holt & Co.’s customers and my customers were the same; | 
don’t remember sending out any circulars. 

139 Q. Did you apply to any of them for orders or business in 
any way? 

A. I think all of them. 

140 Q. Immediately after you left the firm of Holt & Co.? 

A. As far as I remember, yes. 

141 Q. You competed with Holt & Co. for their trade ? 

A. I did. 

142 Q. And you were anxious to have the trade of all of them ? 

—. If I could get them. 

143 Q. What efforts did you make in your competition with Holt 
& Co. ? 

A. I presented my card to them and told them I would like to 
have as much of their trade as they could give me, but [ would not 
be able to give them the brand Potomac. 

144 Q. What became of the brand Aurora, if you remember ? 

A. I used that with the others. 

145 Q. With what others ? 

A. I can only remember the Montrose Family that we were using 
at that time. 

146 Q. Who do you mean by “ we? ” 

A. Mr. Roland. 

147 Q. And the brand Aurora had been used by Holt & Co.? 

A. It had. 

148 Q. For how long a time? 

A. I haven’t the least idea. 

149 Q. One of their brands, however, was it not ? 

A. It was. 

150 Q. And was used while you were partner ? 

A. It was. 

151 Q. Now, will you please tell me why you did not in- 
126 ~=cludeit in yourlist of Holt € Company’s brands when I asked 
you to name them ? 

A. I did and spelt it out. 

152 Q. Did you not tell me that you were only able to mention 
four brands ” 

A. I think you will find five there. I spelt Aurora out. 

153 Q. Do you mean to say that you have not repeatedly stated 
this afternoon, when I asked you for a list of Holt & Co.’s brands, 
that you could mention but four ? 

A. I have; I think so. 

154. Q. You have testified that you could remember but four, have 
you not? 

A. I think I have. 
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155 Q. And it is true, is it not, that at the time you stated that 
you remembered but four you had entirely forgotten the brand Au- 
rora ? 

A. Don’t think I forgot it, because I spelt it out. 

The examiner is requested to read to witness X Q’s 116, 117, and 
118, which questions having been read to the witness, the examina- 
tion is continued. 


156 Q. When you answered these questions that have just been 
read to you, you had forgotten about the brand Aurora, bad you 
not ? : 

A. I supposed the brand Aurora, because I had been asked to-day 
what.brands have been used by Holt & Co., as far as 1 could recol- 
lect, and I am almost positive the brand Aurora was in one of the 
questions, and thought it was in this; the brand La Selecta being 
added to the former list. 

157 Q. You mean to say that when I asked you to name the 
brands of the firm you named Aurora as one of them ? 

A. I am almost positive. 

158 Q. Will you now please state ali the brands that you remem- 
ber that were used by Holt & Co. while you were a member of the 
firm ? 

A. Potomac, La Favorita, Montrose Family, Aurora, La Selecta. 

159 Q. Is that all? 

A. That’s all | remember. 


Adjourned till Thursday, May 10th, 1883, at 1.30 p. m. 


127 New York, May 10, 1883. 
Present: Mr. Cox and Mr. McCutcheon, for the complain- 
ants; Mr. Hull, for the defendants. 


No witness being on hand, the further hearing is adjourned to 
May 14, 1883, at 1.30 p. m. 
New York, May 14, 1888. 
Pursuant to adjournment parties met. 
Present: Mr. Cox and Mr. McCutcheon, for the complainants; Mr. 
Hull, for the defendants. 


No witness being on hand, the further hearing is adjourned to 

May 18, at 1.30 p. m. 
New York, May 18, 1883. 

Met pursuant to adjournment. 

Present: Roland Cox, Esq., and S.S. McCutcheon, Esq., on the 
part of complainants, and John Henry Hull, on the part of defendants. 

There being no witness present, after remaining in session for 
twenty minutes, counsel for defendant having notified counsel for 
complainant that the witness had sent word that he could not attend 
on account of sickness, the meeting was adjourned to 11 o’clock a. 
m., Wednesday, May 23, 1883. 
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May 23, 1885. 
128 Parties met pursuant to adjournment. 
Present: Counsel as before. 
There being no witness present, further hearing is adjourned 
May 28th, 1883, at 1 p. m. . 


O 
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New Yorxk, May 28, 1883. 
Met pursuant to adjournment. 
Present: Rowland Cox and 8.8. McCutcheon, Esqs., for com plain- 
ants; John Henry Hull, Esq., for respondents. 


Cross-examination of S. Oscar RyperR continued: 


Q. Weunderstand you to say that you do not remember whether 
you did or did not furnish the information upon which the answer 
in this case was prepared. You have so testified, have you not? 

A. I have. 

Q. You do not remember whether you furnished the information 
or not? 

A. I do not remember. 

@. You do not remember whether the word “ Georgetown ” was 
ever used by Holt & Co. in connection with the words “ La Fa- 
vorita? ” : ‘ 

A. I do not. 

q. You do not remember whether it was or not? 

A. 1 am not positive. 

Q. Why do you say that you are not positive ? 

A. Because | am not. 

Q. You do not remember, then, whether the word “ Georgetown ” 
was or was not used in connection with the words “ La Favorita? ” 

A. Not positively. 
129 Q. When you say you are not positive do you mean that, 
to the best of your knowledge and belief, it was used ? 

A. That it was used. : 

Q. To the best of your knowledge, you believe that the word 
“ Georgetown ” was used in connection with the words “La Fa- 
vorita?” 

A. Yes. 

Q. And upon what do you base your statement that it was? 

A. Only a slight remembrance of years ago. 

(. You have, then, a slight remembrance that the word ‘‘ George- 
town” was used in connection with the words “ La Favorita? ” 

A. Yes. 

Q. Did you continue to use the brand after you left the firm just 
as it had been used while you were connected with the firm ? 
A. I do not think I did. 

Q. What change, then,did you make in the brand? 

A. I made a circle that way instead of this way (illustrating). 
Q. Did you add any words to the brand ? 

A. I do not think I did. 
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Q. You think you did not change the wording of the brand as it 
had been used by the firm of Holt & Co. before you left it? 

\. I think not. 

Q. Can you not be positive about it? 

A. No. 

Q. Why not? 

secause I do not remember. 

Q You do not remember, then, whether you changed the brand 
or not? 

A. No. 

Q. You may have changed it? 

I may have changed the wording of it. 

Q. Was the brand round in its original form, as used by Holt & 
Co.? 

A. No; just the words “ La Favorita” were used. They did not 
care how it was worded. 

®. The distinguishing fe: ature was the words “ La Favorita?” 

A. Yes; “La Favorita.’ 

Q. You have testified, have you not, that you do not remember 
whether any of the brands of Holt & Co. , copies of which you took, 
contain the name of Holt & Co 

A. I do not. 

Q. You do not remember whether they do or not? 
130 A. No; I think those copies were all destroyed when we 
had the fire. 

Q. Will you have the kindness to mention again all the brands 
which you remember which were used by Holt & Co. while you 
were a member of that firm ? 

A. “Aurora,” “ Montrose Family,” “ Potomac,” “ La Selecta,” and 
‘ La Favorita.” 

@. That is five in all? 

A. Five in all; thatisall I remember. I just happened to think 
of another—* Whealand.” 

(). Then there were six ? 

A. Yes. 

Q. Do you remember the brand “Alida” as one used by the firm 
of Holt & Co. while you were still a member of that firm ? 

A. I do not. 

Q. Will you say that it was not used ” 

A. All I know is that we called it “Alida;” there was such a 
brand. 

Q. That brand vou had forgotten entirely, had you not? 

A. I did not remember it. 

Q. Do you remember the brand “ Golden City ? 

A. Used by us? No. 

Q. Will -you say that such a brand was not used by the firm of 
Holt & Co. while you were a member of that firm ? 

A. Of course I will not say that. 

@. All you will say is that you do not remember it? 

A. I do not remember it, 

Q. Do you remember the brand “Swan” as used by Holt & Co.? 


S4 JOSE MENENDEZ ET AL. VS. ROBERT 8. HOLT ET AL. 


A. I do not. 

Q. You will not say that it was not used by them while you were 
a member of the firm ? 

A. I will not. 

Q. Do you remember the brand “ Scio ? 

A. I have an indistinct recollection of such a brand. , 

Q. Do you not know that it was used by Holt & Co. while you 
were a member of that firm ? 

A. I do not. 

Q. Then why do you say that you have an indistinct recollection 
of it? 

A. I think I remember such a brand, but I do not remember that 
it was used by them. 

Q. Do you remember the brand “ Belle Mount?” 
131 A. I recollect such a brand, but not as used by them. I 
cannot remember that. 

Q. Do you remember by whom it was used? 

A. I do not. 

Q.’It is possible that the brand “ Belle Mount” may have been 
used by the firm of Holt & Co., is it not? 

A. Yes. 

Q. Do you remember the brand “ Extra Baker’s” as having been 
used by them? 

A. Yes. , 

Q. As having been used by Holt & Co. while you were a member 
of that firm ? : 

A. I think it was. 

Q. And that brand you had also forgotten when you enumerated 
those which you remembered ? 

A. Yes. 

Q. Do you remember the brand “ City Mills? ” 

A. Not as used by them. I recollect the brand. 

Q. You recollect the brand, but not as a brand that was used by 
the firm of Holt & Co. while you were a member of that firm ? 

A. Yes. 

Q. It may, however, have been used by them ? 

A. Yes. 

Q. Why did you say that the brand “ Potomac” was worth thou- 
sands of dollars; what made it valuable? , 

A. Because all our principal shippers used it. 

Q. What do you mean when you say that your principal shippers 
used it? 

A. The houses that shipped our flour to Central. America. 

Q. And their trade depended upon the use of this brand? _. 

A. Yes; the order came for that brand ? 

Q. The trade depended absolutely upon the use of the brand 
“ Potomac,” did it? 

A. What trade? 

Q. The trade of these shippers to whom you have just referred as 
the shippers whose orders called for “ Potomac” flour. 
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A. The orders came for “ Potomac,” and they did not take any- 
thing else. 

Q. And unless the “ Potomac” flour could be supplied that trade 
would seek other houses? 

A. There was nothing in the world that could stop them making 

calls for “ Potomac,” not getting it from Holt & Co. 
132 Q. What do you mean by that? 
A. They put “ Potomac” on the flour that they bought all 
over every part of the United States. 

Q. But this demand for “ Potomac” could not be supplied unless 
the brand was used; that is right, is it not? 

A. They could use other brands with other names. 

Q. Do you mnean to say that the people who desired “ Potomac” 
flour would take other flour than “ Potomac?” 

A. They would; certainly. 

®. Was there not a fixed demand for “ Potomac” flour? 

A. There was. 

Q. And that could only be supplied by the brand “ Potomac?” 

A. Unless the commission houses here saw fit and changed it to 
please themselves. 

Q. What do you mean by changing it to please themselves‘ 

A. I mean this: That when I left Holt & Co. all these be 
shippers wrote “ Potomac” off their books and took my brand. 

Q. These principal shippers wrote “ Potomac” off their books and 
took your brand ? 

A. Yes. 

Q. What brand? 

A. Not my brand, but the brands | made for them. 

Q. What brands were they ? 

A. “La Union,” “El Aguila,” “Southern Bell,” “La Perla.” 
Those are the only ones I remember. 

@. What became of Holt & Co.’s trade in “ Potomac?” 

It ran down very much. 

Q. On account of the demand for “ Potomac” being superseded 
by these new brands which you were introducing ? 

A. Which I was introducing. 

Q. These brands were originated when you left Holt & Co., as I 
understand you ? 

A. For these companies, not as my own brands; they could have 
taken them away from me any day they pleased. 

Q. Do you think that the trade in “ Potomac” was materially 
affected when you left the firm of Holt & Co. and offered these new 
brands? 

A. Six weeks afterwards it was very much diminished. 
133 Q. Why? 

A. Because these shippers liked me and took these brands 
that I speak of. 

Q. The brand of “La Union” is a brand to which you attach 
great importance, is it not? 

A. Yes. 
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Q. What proportion of your trade probably depends upon the use 
of those words “ La Union” as a brand? 

A. I should think one-quarter of it. 

Q. And what proportion depends on “La Perla?” Give me a 
general idea. 

A. On “ La Perla” and the others very small. 

Q. Then, if you were prevented from using the words “ La Union’ 
it would very seriously affect your trade? 

A. Very much. 

Q. And for the same reason, as I understand you, it is your judg- 
ment that if Holt & Co. had not beer able to use the brand “ Poto- 
mac” their trade would have been very materially affected ? 

A. It was. 

Q. And if they could not have used the brand “ Potomac” it 
would have been still more seriously affected ? 

A. It would; certainly. 

Q. If you had used the brand “ Potomac” you could have gone 
into the market and superseded their trade entirely in that brand ? 

A.’ Not with every party, but with these principal customers. 

Q. You could have done so with a large number of their cus- 
tomers ? 

A. I could; certainly. 

Q. From the fact that they would buy the goods on account of 
the name? 

A. No; on account of me. 

Q. If you had used the brand “ Potomac” your sales would have 
been affected much more readily than when you used the new 
brands, would they not? 

A. Very much more; yes, sir. 

Q. In regard to the brand “ La Favorita,’ I think you have said 
that it wasa brand which probably had no value at the time you 
severed your connection with Holt & Co.? 

A. Very little indeed. 

Q. On what do you base your statement that it was of very little 
value? 


’ 


A. Because I cannot remember of anybody that was using 
134 it to any extent at all, because “ Potomac” was the brand 
they wanted. 
Q. Can you give me any idea of the extent to which “ La Favy- 
orita” had been used before you left the firm ? 
A. Very little indeed, I think. 
Q. About how many barrels or packages had it been used upon ? 
A. I cannot think of them; I cannot remember at all. 
Q. Can you not give mea general idea? 
A. I cannot, because our business for these shippers was in “ Po- 
tomac.” 
Q. = you suppose that it was used on 500 packages ? 
A. Yes. 
Q. Do you suppose that it was used on 500 packages during the 
time you were a member of the firm of Holt & Co? 
A. Yes, certainly. 
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Q. Had it been used on 1,000 packages, do you think ? 

A. I should think so. 

Q. On 2,000? 

A. I should think so. 

Q. On 5,000? 

A. I should think so. 

Q. On 10,000? 

A. I do not think it was. 

Q. If it had been used on 5,000 packages was not that a sufficient 
use to give it a value in the market ? 

A. No. 

Q. When you entered the firm of Holt & Co. you have said, I be- 
lieve, that no transfer of the brands or trade-marks or good will of 
the old firm was made to the new one; you have so stated, have 
you not? 

A. Ido not remember what I did say. Do you mean a regular 
transfer? No, theré was none. 

Q. You have said, I think, that you understood Mr. Holt to pro- 
pose to you that you make a registration of the brand “ Potomac,” 
which you declined to proceed with, on the ground that it was the 
property of the firm? 

A. Certainly. 

Q. How do you explain the fact that the “ Potomac ” became the 
property of the firm when you say that no transfer of it was made 
by the old firm to the new? 

A. No regular transfer; there never had been. 
135 Q. Was there any transfer made? 
A. Except that we took everything that they had there. 

(). How did you take everything that they had; by virtue of what ? 

A. Because the partner that had left made no objections and did 
not go into that business again. 

Q. Because the partner that had left made no objections and did 
not go into that business again ? 

A. Yes. 

(). And for that reason, in your judgment, these brands became 
the property of the succeeding firm ? 

A. Yes. 

a. That was the understanding at the time” 

. There was no understanding at all. 

° How, then, do you account for the fact that it was recognized 
that “ Potomac,” ‘which was the leading brand of the old firm, be- 
came the property of the new? 

A. Because it was always considered so. 

Q. Why was it considered so; was it not because there was a cus- 
tom in the firm by which the new firm took the good will, brands, 
and trade-marks of the old ?. 

A. Nothing of the kind; the way of it was that nobody ever be- 
fore left the firm that ever went into that shipping business, so of 
course there was no trouble. 

Q. Do you mean to say that you did not regard “ Potomac” as 
your property at the time that you were a member of the firm of 


Holt & Co.? 
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A. I considered that it was just as much mine as Mr. Searle’s or 
Mr. Holt’s. 

Q. How did you understand that you got title to it? 

A. Under the head of “ charges account,” I suppose. 

Q. Was it enumerated in the charges account? 

A. No, the brands never were. 

Q. How were they enumerated ? 

A. Never enumerated at all. 

Q. Why not? 

A. I don’t know why. 

Q. What is your best judgment? 

A. I have not the least idea about it. 
136 Q. Can you not give me some explanation why they were 
not enumerated ? 

A. I cannot. 

Q. Do you not think it was because they were not intended to be 
made the subject of division ? 


Y 


Everything else was divided, was it not? 
No. 
What else was there that was not divided ? 
Horses and trucks and such things. 
They were appraised, were they not? 
Yes. 
Then they were made the subject of division in that way? 
Yes. f 
Can you name anything else? 
. I cannot think of anything else—store fixtures. 
They were appraised, were they not? 
Yes; but the brands, never. 
. Is it not true that they were appraised at the time that the 
new firm, when you first became a partner, succeeded the old firm ” 
A. Never. | 
Q. They were not appraised at that time? 
A. No. 
Q. And you account for that fact simply because the retiring part- 
ner was not going into the flour and commission business ? 
A. He was not going into shipping business. 
Q. That is the only reason you know of why they were not made 
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the subject of ap praisement ? 
A. Yes. ' 
Q. It was understood that you were going into the flour business, - 
of course, when you left the firm of Holt & Co.? 
A. Yes. 


Q. Why, then, were they not made specifically the subject of ap- 
praisement at that time? 

A. Because I gave up all right, title, and interest to those valuable 
brands to Robert S. Holt out of friendship, so there was no occasion 
for it. He had been my best friend in the world, and I did it for 
that reason. 

- Q. You have said that the reason why the brands were not ap- 
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praised at the time you entered the firm was because the retiring 
partner was not going into the flour business; you have also 

137 said that it was known at the time you left the firm that you 
were going into the flour business? 

A. Yes. 

Q. Was there not, then, a reason at the time you left the firm 
why there should be an appraisement ? 

A. By all means. 

Q. Then how do you account for the fact that they were not made 
the subject of appraisement ? 

A. I suppose because I gave up these valuable brands, which I 
considered worth $8,000. 

Q. You say that the reason why the brands other than “ Potomac” 
were not made the subject of appraisement was because you prom- 
ised not to use the brand “ Potomac;” you have so stated, have you 
not? 

A. I suppose that the reason was because I did not demand it on 
account of that valuable brand being given up. 

Q. What was thereason? Please answer the question, which calls 
for the reason. 

A. That is the only answer. 

Q. Then the fact that you agreed to give up the valuable brand 
“ Potomac” was not merely the reason why there was no appraise- 
ment ? 

A. I did not agree to give it up. I went and told Robert S. Holt 
that I would let him have it. I do not know whether you call that 
an agreement or not. 

Q. You told him in substance that you would not use it? 

. There was no written agreement of any kind. 

*y The statement which you have made in your examination-in- 
chief is as follows: “ Before leaving the tirm I told Mr. Holt that I 
would not use the brand ‘ Potomac.’” How long before leaving the 
firm was this that you told Mr. Holt you would not use the brand 
‘ Potomac?” 

A. I cannot remember. 

(). Is it not true that Mr. Holt sent for you and said to you that 
you had made copies of the brands; do you remember anything of 
that kind? 

A. No; I do not. 

Q. Do you remember Mr. Holt’s sending for you just before 
138 you left the firm and referring to your having taken impres- 
sions of the brands ? 

A. I do not. 

Q. You will not say that he did not? 

A. I will not. 

Q. He may have done so? 

A. He may have done so. 

When you say, as you do in your cross-examination, “I have 
doubts of anything that happened so long ago,” what do you mean? 

A. It was so long ago that I do not remember distinctly every- 


thing. 
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Q. Do you remember a circular being issued by Holt & Co. at the 
time you left the firm, in which your withdrawal was announced, 
and that, in connection with your withdrawal, announcement was 
made that you had formed a partnership with Mr. Rowland ? 

A. I don’t remember it; it might have happened. 

Q. Do you not remember that : any such circular was issued ? 

A. I do not. 

Q. Your mind is a blank upon that subject ?, 

A. Yes. 

Q. You have no recollection of it whatever ? 

A. It might have been done, though. 

Q. You would not recognize any circular or a copy of any circu- 
lar issued at that time, if any was issued ? 

A. Certainly, I would. 

Q. You would recognize it? 

A. Certainly. 

Q. I now show you a paper, which is marked “J. A. S.” for identi- 
fication. Please examine it and say whether you recognize it as 
being a copy of a circular issued at the time you withdrew from the 
firm of Holt & Co.? | 

A. I do distinctly remember that. 

Q. Do you remember it as being an accurate copy of a circular 
issued at the time you withdrew from the firm of Holt & Co.” 

A. I suppose that it is accurate. 

Q. You remember that a circular substantially similar to this was 
issued ? 

A. I think that it was—sure. 
139 Q. You have no doubt that this is a substantially accurate 
copy of the circular issued at that time? 

A. None whatever. 


Said paper is offered in evidence by complainants’ counsel and is 
marked “ Exhibit X of May 29, 1883.” 


Q. [ understand you to say that you thought nothing of the value 
of the brand “ La Favorita” at the time you left the firm of Holt & 
Co.? 

A. I thought it was of small value. 

@. Can you give us any idea what it was worth at that time? 

A. I could not. 

Q. If it had any value it was merely nominal? 

. I could not tell you that. 

How, then, are you able to say positively that it and other 
brands used by Holt & Co. were not referred to at the time you had 
this conversation with Mr. Holt? 

A. No such question has ever been asked me. It was when | 
left the firm—you asked me what they were worth when I left the 
firm. 

Q. I will read to you from your examination-in-chief: Q. Did you 
ever promise Mr. Holt or anybody else that you would not use “ La 
Selecta,” “ La Favorita,” or other brands that had been used by the 
old firm? A. Before leaving the firm I told Mr. Holt that I would 
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not use the brand “ Potomac,” but the other brands not. Now, please 
answer the question with this explanation. 

A. I do not think that is the time—you asked me that the other 
day—but it was when I left Holt & Co. 

Q. You have stated, have you not, that before leaving Holt & Co. 
you told Mr. Holt that you would not use the brand “ Potomac?” 

A. | did. 

. And you have also said that you do not remember when that 
promise was made? 

A. He did not ask me not to use the brand “ Potomac;” I went 
and told him that I would not use it. 

Q. When was it that you went to tell. him that you would not 
use it” 

A. I cannot tell you that. 

Q. That you cannot remember? 

A. No. 
140 Q. All you remember about it is that you went to tell him 
that you would not use the brand “ Potomac? ” 

A. Out of friendship. 

Q. What I wish to know is how you are able to say positively 
that at that time you did not refer to the brands “ La Favorita,.” 
“ La Selecta,” and other brands? 

A. Because that was such an important thing, the whole part of 
our business with the shippers, and anything of that kind I would 
remember very easily. 

Q. Do you remember that you did not refer to “ La Favorita?” 

A. I cannot remember. 

. You may have done so’? 

A. I might have done anything; I cannot remember, except that 
one thing. 

Q. The time is so far distant that your memory on the subject is 
not clear ? 

A. It is not. 

Q. You would not swear positively one way or the other? 

A. The reason I can remember the part of the “ Potomac” is that 
I have never used it in my life; but the other brands, I have used 
them all, every one of them, ever since I left the firm. 

Q. All of the brands of Holt & Co.” 

That I ever had orders for, excepting “ Potomac;” that was 
the principal part of our business; I have never touched it. 

Q. Is that the only ground you have for your statement concern- 
ing “ La Favorita,” that you have used it continuously since you 
left the firm ? 

A. Yes; that I considered it belonging me, as I never gave it up. 

Q. W hich was the first of the brands of Holt & Co. that you 
remember to have used after leaving the firm ? 

A. I do not remember. 

Q. What was your defense before the complaint committee of the 
produce exchange, when Holt & Co. preferred their complaint 
against you for using the brand “ La Selecta?” 

A. I do not remember that even. 


JOSE MENENDEZ ET AL. VS. ROBERT 8. HOLT ET AL. 


Q. You do not remember what your defense was before the 
complaint committee? 


; A. I think it was that the brand did not belong to Holt & Co. 
Q. And that it belonged to an esiate from which you purchased it? 
A. Yes. 
Q. And that was the only defense, was it not? 
A. Yes. 
Q. The brand “ La Favorita” you began to use in the latter part 
of the year 1869, did you not; or do you not remember that? 


A. The latter part of 1869? It was the first part. When was 
| the firm dissolved? It was the first part of 1869. 
| Q. Do you remember the first shipment that you made? 
A. I do not. 
Q. Can you give me any shipment which you made during the 
year 1869? 
A. Ido not remember any. 
Q. To what extent did you use it during that yea 
A. Very largely. 
4. Very largely? 
A. I think so. 
| Q. But you cannot give me the name of a single person to whom 
| you made the shipments ? 
a A. Not thirteen years ago; certainly not. 
| Q. What do you mean by very largely; did you sell thousands 
ta of packages? 
| A. I think two or three thousand, probably. { 
| | Q. Can you be positive about that? 
| | A. I would not be. 
i | Q. You would not say positively that you made one shipment 
| during the year 1869 ? 
A. I know that I used 1t whenever it was called for. 
Q. And that is all you remember about it? 
SS 
Q. Can you state from memory what the words were on the brand 
| as you used it at first ? 
| A. It had“ La Favorita” across the top, and a star in the middle, 
and “Family Flour;” I cannot remember whether it had “ George- 
town ” or “S. Oscar Ryder. 
Q. It had “S. Oscar Ryder” or “Georgetown,” but you do- not 
remember which ? 


A. It could not be “S. Oscar Ryder,” for it would be “ Rowland ' 
& Ryder;” I think it was “Georgetown.” ‘ 
142 Q. Can you be positive about that? 
A. No. 
Q. Was the rame “ Rowland & Ryder” ever used in connection 
) with the words “ La Favorita?” 


A. I do not think it was. 
Q. How do you explain the fact that you originated these new 


brands which you have mentioned immediately. after leaving the 
firm of Holt & Co.? 


A. Because the principal business was “ Potomac,” which I had 
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given up, and these shippers were all using “ Potomac,” and they 
‘had “ Potomac” on the books; orders, orders, orders, from all parts 
of the country and from Central America; and because they liked 
me they wiped them all out and I made them private brands. 

(). Do you mean to say.that the brand is of as much importance 
in the business as that? 

A. It was. 

Q. What proportion of Holt & Co.’s business depended upon the 
use of “ Potomac” at the time you left the firm? 

A. With those firms it was éverything. 
Q. About what proportion of their business? 
. | have no idea. 

Q. One-half? 

A. I could not tell; they were doing a large receiving business ; 
this was another line of business entirely. 

(. Give me some idea. State, as nearly as you can, what propor- 
tion of that particular line of business depended upon the use of 
the brand “ Potomac?” 

A. I have no idea; they did a very heavy business in “ Potomac.” 

Q. The reputation of the brand “ La Favorita” was of no par- 
ticular importance for some time after you left the firm of Holt & 
Co., as I understand you to say? 

A. I do not think it was. 
(). When did it come to be valuable as a brand—how many years 
ago, as nearly as you can state? 

A. I have no idea. 

Q. What is your best jadgment? 

A. Ihave not the least idea. I have been using it for thir- 

143 teen years; other parties have been using it for ten years or 

eight years, so it got to be known all over all parts of the 
country. 


» 
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The latter part of the answer is objected to by the complainants’ 
counsel as irresponsive. 


The Witness: Then strike it out; it does not make any differ- 
ence. 
Mr. McCurcnron: No; let it stand. 


Q. It was not a brand of any particular value ten years ago, 
was it? 

A. I cannot tell that; of course, it was of great value at that time, 
because I was selling a great deal of it then. 

Q. Do you mean to say that you gave the brand its value? 

A. It was valuable when I left Holt & Co. 

. It was valuable, then ? 

A. Yes. Do you mean “La Favorita?” No; I got “ Potomac” 
mixed up with it. 

Q. The “ La Favorita” was not of any particular value ten years 
ago, was it? 
A. I do not know. 
Q. You do not think it was, do you? 
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. Ten years ago? Yes. 
Could you fix a money value on it at that time ? 

I could not. 

Was it worth $500? 

. I should think so, by all means. 

Was it worth $1,000? 

No; it was if one man could use it, but everybody could 
use it. 


POPOPe> 


Complainants’ counsel objects to the answer as irresponsive. 


Q. Did Mr. Rowland use the brand “ La Favorita” after you dis- 
solved ? 

A. He did. 

Q. To what extent did he use it? 

A. He and I were good friends, so I have no idea about it. 

Q. You did not think he had any right to use it, did you? 

A. If nobody objected. J did not object to his using it. I did 
not say a word to him about it. 

Q. Do you think you had any right to object ? 

A. Not without Robert S. Holt going with me. 

Q. You and Robert S. Holt owned the brand, you thought? 

A. I thought we did at that time. 
144 Q. It is set up in the answer, and I understand you to have 
stated, that you claim that “ La Favorita ” is one of your trade- 
marks; what do you mean when you say, if you have so stated, that 
“La Favorita” is one of your trade-marks ? 

A. As I said a little while ago, Ido not remember whether I made 
that statement in the answer. 

Q. When you were asked whether you were one of the originators 
of the brand “La Favorita” you answered, .“I was then; it was 
originated in 1861 ;” will you please explain that answer; do you 
mean to say that you were one of the originators of the brand “ La 
Favorita?” 

A. I explain that answer by what Holt & Co. have sworn to in 
their application to Washington; it was done in 1861, and in 1861 I 
was one of the firm; of course I was one of the originators. 

Q. Then your statement to that effect is based upon what you 
read in Holt & Co.’s specification forming a part of their application 
for registration ? | 

A. Yes. 

Q. Do you know that the brand was not originated prior to your ° 
entering that firm ? 

A. I donot; I have no idea about it. 

Q. You do not remember whether it was used in the period from 
1855 to 1861, when you were a clerk in the employ of Holt & Co., or 
not? 

A. I do not remember. 

Q. It may have been, may it not ? 

A. It may have been. 

Q. You will not say that it was not? 

A. I will not. 
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©. When you say that the brand “ La Favorita” is one of your 
trade-marks do you mean to say that you and Robert 8S. Holt alone 
have the right to use it as a brand for flour? 
A. I do not, now. 
Q. Why do you say you do not “ now ;” why do you use the word 
“now?” | 
A. Because I[ think it is public property. 
Q. When did you change your view with regard to it; 
145 when did you first believe that it was not a trade-mark, but 
was public property ? 
A. I do not remember that. 
Q. Recently ? 
A. No. 
(). How long ago? 
\. I would not say, because I have never objected to anybody 
using it; nobody has ever objected to my using it till lately. 


» 


oo 


The latter part of the answer is objected to by complainants’ coun- 
sel as irresponsive. 

Q. Do you remember at what time of the day you had the im- 
pression of the brands of Holt & Co. taken? 

A. Not the least. 

(). You have no idea at all ? 

A. No. 

(). Were these impressions destroyed, or do you know? 

A. They were destroyed by fire when we had our fire. 

Q. Have you any recollection of Mr. Holt assenting to your using 
any of the brands formerly used by the firm ? 

A. I do not. 

Q. You have no recollection on that subject whatever ? 

A. None. 

Q. Have you any knowledge of the firm of Holt & Co. placing 
the name of other houses on the flour in connection with the words 
La Favorita?” 

A. Iam not positive. 

Q. You will not say they have? 

A. I do not know. 

Q. Did you not know for years prior to the commencement of the 
suit that Holt & Co. had notified the trade and public that they 
claimed the exclusive right to use the words “ La Favorita” as a 
trade-mark on flour? 

A. I do not think they ever did; I do not think they ever did 
from me. 

(. Do you mean to say that you had no knowledge of the fact 
that they claimed it as one of their trade-marks? 

A. Never. 

Q. You had no knowledge whatever of this fact prior to the com- 
mencement of this suit? | 

A. Only by the letter we received from them after they received 
their trade-mark patent. 

Q. And that was something like a year ago? 
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A. I think so. 
146 Q. Did you not see announcements in the papers—caution- 
ary notices—in which they set forth that the brand “ La Fa- 

vorita ” was one of their brands? 

A. Never, to my knowledge. 

Q. This brand “ La Selecta” you remember its being used before 
you left the firm of Holt & Co.? 

A. Yes. 

®. Was it used to a considerable extent ? 

A. Very slightly, I think. 

Q. Do you remember on what flour it was used particularly —that 
is, who were the principal customers ” 

A. The grade was like the “ Potomac.” 

Q. Do you remember the firm of J. C. De Ulier ? 

A. I do. 

Q. Do you remember that they bought “ La Selecta” largely ? 
| A. I think they did; a good deal. 

Q. Do you remember the name of the estate from which you 
bought the brand “ La Selecta ?” 

A. It is a hard name to spell. I know the man very well. 

(). What is his name? 

A. I cannot even remember his name. I.was not very intimate 
with him. 

Q. Did you buy the brand from him before or after the charges 
were preferred by Messrs. Holt & Co.? 

A. After. | 

Q. After the charges were preferred ; you are positive about that ? 

A. Yes. 


The time for the taking of testimony on both sides is extended 
until August Ist, 1883. 


AOR AN HEH AN 
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Adjourned to June 4, 1883, at I p. m. 


147 Examination of SAMUEL RowLanp, a witness produced by 
respondents. 


Examined by Mr. Hutt: 


1 Q. What is your name, age, residence, and occupation ? 
A. Samuel Rowland; age, thirty-three; flour merchant. 
2 Q. How long have you been branding flour “ La Favorita” in 
your house? 


Complainants’ counsel objects to the question as being immaterial 
and irrelevant; the objection to stand to all further questions of 
similar nature without repetition. 


A. Our firm has branded it since its origin in 1872, and the house 
I was with during three years prior to that date. 
3 Q. Were you ever notified by Holt & Co. not to use the brand ? 


Same objection. 
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A. No, sir; unless a notice sent by Holt & Co. some time last 
summer could be so construed. 

4 Q. The house that you was with was Rowland & Ryder, was it 
not ? 

A. Yes, sir. 

5 Q. Was that house ever notified by Holt & Co. not to use the 
brand ? 


Objected to as before and as incompetent. 


A. Not that I knew of. 

6 Q. How long has the brand “La Favorita” been used in the 
trade? 

Same objection. 


A. I don’t know; as far back as I remember. 

7 Q. Was it ever used in St. Louis as early as 1855? 

Objected to as before ; also on the ground that it calls for proof of 
a defence not raised by the answer; also as being leading and in- 
competent. 


A. I have heard of its being made there about that date for the 
export trade especially. 


Answer is objected to by complainants’ counsel as secondary evi- 
dence and hearsay. 


148 8 Q. By whom ? 
Same objection. 


A. By a mill or some mills in which Mr. Eldrige Goddard was 
interested, and perhaps others. 
9 Q. Was it Eldridge or Eldrige? 
Eldrige, I think ; he is well known there. 


Cross-examined by Mr. RowLanp Cox: 


10 X Q. You are still using the brand “ La Favorita” on your 
own flour, | understand, are you not” 
A. We are using the words “ La Favorita” as we have been. 


Latter part of answer is objected to by complainants’ counsel as 
irresponsive. 


” 


11 X Q. To what extent have you used the brand “ La Favorita 
on your flour ? 

A. I could not say. 

12 X Q. Why not? 

A. Because I don’t remember how often. 

13 X Q. Can’t you give me some idea? 

A. When we have had orders. 

14 X Q. That does not answer the question ; how frequently have 
you had orders? 

A. I could not say without reference to the books. 

13—342 
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15 X Q. Can you give me no idea at all of the extent to which 

you have used it without looking at the books? 

A. To a moderate extent. 

16 X Q. What do you mean by a moderate extent ? 

A. Not as much as others which we have. 

17 X Q. Do you mean by that you sold less “ La Favorita” of your 
own packing than any other brand? 

A. Not necessarily. 

18 X Q. Do you mean you have sold Jess or not? 

A. Not less than some. 

19 X Q. About how many shipments have you made this year? 

A. I don’t know. 

20 X Q. Can you swear you have made one? 

A. Do you mean by that sales ? 

21 X Q. Sales in shipments ? 

A. Yes, sir. 

.22 X Q. More than one? 

A. Yes, sir. 

23 X Q. How many can you be positive about? 
149 A. Lremembertwo; [can’t tell about more without the books. 
24 X Q. Give us the date your firm was formed. 

A. February 1, 1872. 

25 X Q. When did you go into the employ of Rowland & Ryder, 
and in what capacity ? 

A. About the time they started, as general confidential man. 

26 X Q. You were how old at that time? 

A. Nineteen. | 

27 X Q. Had you had any experience in connection with the busi- 
‘ness in which the firm was about to engage ? 

A. Yes, sir. | 

28 X Q. Can you give us the exact date when you entered the 
employ of Rowland & Ryder? 

A. I think it was February or March, 1869. 

29 X Q. Can you mention the name of any person to whom a sale 
of “ La Favorita” flour was made by the firm of Rowland & Ryder 
during the year 1869? 

A. Only by reference to the books. 

30 X Q. Question repeated and the witness is requested to give a 
responsive answer. 

A. By reference to their books I suppose I can. 

The supposition of the witness objected to as incompetent and 
the examiner is again requested to repeat the question. 

31 X Q. (Question repeated.) 

A. I don’t remember such details occurring at that time. 

The answer is objected to as being irresponsive, and the examiner Is 
again requested to repeat the question. 

32 X Q. (Question repeated.) 

A. I have an impression toa number of parties to whom that flour 
was sold about that time. 
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Answer objected to as incompetent and irresponsive. 


33 X Q. Will you please answer the question which has now been 
put to. you six or eight times or decline to answer it? 
And examiner is requested to repeat the question. 
Question objected to by defendants’ counsel on the ground 
150 ~~ that it has been repeatedly answered by the witness accord- 
ing to the best information he now has. 


A. I have already told you that I did not remember such details 


Complainants’ counsel objects to the answer as irresponsive, espec- 
lally in view of the fact that the attention of the witness has been 
particularly directed to what the question calls for. 


34 X Q. You have been asked whether the brand “La Favorita ” 
was used in St. Louis as early as 1855; you have no personal knowl- 
edge of its having been used as early as 1855, have you ? 

A. Only from what I have heard. 

35 X Q. You don’t know yourself, of your own knowledge, that 
it was used prior to your being connected with the firm of Rowland 
& Ryder? 

A. Only as I have learned of it from others. 

Complainants’ counsel gives notice of a motion to strike out all 
the testimony of this witness which has relation to a use of the 
words La Favorita at St. Louis on the ground that it is merely hear- 
say and conjecture on the part of the witness. 

Atspert H. Bowman, a witness produced on the part of the de- 
fendants, being duly sworn, deposes and says: 

1 Q. State your name, age, residence, and occupation. 

A. Albert H. Bowman; age, 39; residence, 2035 Sixth avenue, 
Brooklyn, and occupation, grain and flour broker. 

2 Q. How long have you been in this business as clerk or other- 
wise ? 

A. Since the fall of 1859. 

3 Q. How long have you known the brand of flour called La Fay- 
orita ? | 

Complainants’ counsel — as in the case of the last witness, the objec. 
tion to stand to all similar questions without repetition. 

A. I should say twenty years. 
151 4Q. When you were in the business as a clerk did the 
house that you were with receive the brand from any point 
in the West ? 

Objected to as leading and suggesting an answer to witness ; ques- 
tion withdrawn. 

5 Q. From what points other than New York city was the brand 
received by any house that you were with ? 

Same objection. 

A. The brand was represented as coming to us from La Porte, In- 
diana. 
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Answer objected to by complainants’ counsel on the ground that 
it contains secondary evidence. 


6 Q. How long was this ? 
A. I have no distinct recollection. 
7 Q. What is your best recollection ? 


Objected to as incompetent. 


A. I should say from fifteen to twenty years ago. 
8 Q. Did you ever know of any objections being made by Holt & 
Co. to selling the brand by any parties? 


A. No. 


The question and answer objected to by complainants’ counsel as 
incompetent and for reasons before stated. 


James C. THOMPSON, a witness on the part of the defendants, being 
duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is James C. Thompson ; age, thirty-four; residence, 
Eriglewood, New Jersey, and occupation, book-keeper. 

2 Q. With what house ? 

A. W. H. Robeson & Co., dealers in flour. 

3 Q. How long have you known the brand “ La Favorita” in 
flour ? 

Objection by complainants’ counsel as in the case of the last wit- 


ness, the objection to stand without repetition to all similar ques- 
tions. 


A. About fourteen years. 
152 4Q. From whom did your house first receive the brand? 
A. John P. Early, La Porte, Indiana. 
5 Q. Do you know of any objections ever having been made by 
Holt & Co. to the use of the brand ? 
Objected to as incompetent and for reasons heretofore given. 


A. Not to my knowledge. 


Cross-examination by Mr. Cox: 


6 X Q. Has the firm of W. H. Robeson & Co. ever used the brand 
“La Favorita” on flour which they have packed ? : 

A. They never packed any flour. 

7 X Q. Then they have not? 

A. No. 


GerorGE B. Roptnson, a witness produced on the part of the de- 
fendants, being duly sworn, deposes and says: 


1 Q. State your name, age, residence, and occupation. 

A. George B. Robinson; age, 41; residence, Bedford Station, 
Westchester county, N. Y., and occupation, flour merchant. 
2 Q. How long have you been in business as a flour merchant? 
A. Since 1867. 
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3 Q. Have you known the brand “ La Favorita” on flour, and for 
how long? 

A. I have for probably twelve years. 

4Q. Did you ever havea conversation with Mr. Busby, one of 
the complainants, about that brand ; and, if so, when ? 

A. I did, as near as I can remember, about 1878. I can’t tell the 
exact date without reference to my books. 

5 Q. What did you say then, and what did he say to you ? 

A. Most of the conversation was in regard to the brand “ Potomac;” 
but before leaving I asked Mr. Susby. who was the real owner of 
“La Favorita,” because there were a number of brands of that name. 
Mr. Busby answered that he thought Holt & Co. were the owners, but 

they did notknow. [asked him then if they were the owners 
153. why they did not assert their rights. He said, We will see 

about that. That is the only conversation of which I have 
any recollection. 

6 Q. How long have you been branding flour “ La Favorita ‘ 


) »? 


Objected to by complainants’ counsel for reasons before stated, the 
objection to stand to other questions without repetition. 


A. I think we used the brand about that time—about 1878, I think. 

7 Q. Did you so used the brand in consequence of this conversa- 
tion ? 

A. No, sir. 

8 Q. Had you used it before ? 

A. No, sir. 

9 Q. Have you ever had any objections made by Holt & Co. to 
your use of the brand ? 

I received a letter from them last year, in the summer, I think, 
of 1882, informing me that they had instituted proceedings by the 
advice of a lawyer. This was either verbally communicated to me 
or by a letter. 

10 Q. Before you used the brand had you purchased flour so 
branded ; and, if so, of what houses ? 

A. Yes,sir. I had bought it of Holt & Co.,and of Robeson & Co., 
and of Oscar Ryder, and I had bought flour and put it in the house 
of Mr. Rowland and he had branded it “La Favorita” for so much 
royalty, which I paid hit. 

At this point the witness stated: “I wish you would ask me what 
motive I had in using the brand “ La Favorita.” 


Adjourned to Friday, June 8th, 1883, at 1 p. m. 


154 New York, June 8, 1883. 
Present: Counsel as before. 
GrorGE B. Roprnson.—Direct examination continued by Mr. 
Hutt: 


Q. Who have been using the brand Favorita since you have 
known it? 
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Objected to by complainants’ counsel as looking to a defense not 
made in the answer and as immaterial and irrelevant. The objec- 
tion will stand to all further questions of a similar character without 
repetition. 


A. Who have sold it, do you mean? 

Q. As purchasers or sellers. 

A. As to purchasers, | would have hard work to tell exactly who 
bought it; I have known some parties; I Gould tell those simply 
whom I have known to purchase it. That is all, as far as I can 
remember. 

. Give us the names of those who have manufactured it or sold it. 

A. To my knowledge, Holt & Co., Rowland & Co., Roberson & Co. 
S. Oscar Ryder & Co., Austin Nichols & Co., 1 have sold some of 
that brand. 

Q. Did it ever come from any house in the West that you know o! ” 


Objected to by complainants’ counsel as before. 


A. The only people from whom I purchased it—that is the only 
way I could find out—are Roberson & Co. and F. W. Maullin & Co. 
I think that was the style of the firm at that time; there have been 
some changes in it. 

Q. Where did this house do business—Maullin & Co. ? 

A. At 17 Moore street, I think. 
155 Q. Did you ever know of any house in the West manufact- 
uring it? 

A. Not of my own knowledge. 

Complainants’ counsel gives notice of a motion to strike out all 
the evidence of the witness having relation to the manufacture of 
flour in the West under the name of La Favorita. 


Q. What motive did you have in using the brand La Favorita? 
Objected to as incompetent, immaterial, and irrelevant. 


THE Witness: I don’t know as I ought to have made that sug- 
gestion the other day. 

Mr. Hutt: Everything you say will be put down, and if you do 
not want anything put down do not say it. 

A. I have no objection. I found that houses from whom [ had 
purchased it—purchased the mark—were making representations to 
my customers, and, finding there were so many Favoritas, with the 
approval of my customers I made the brand for them for their orders. 


Complainants’ counsel, not waiving the objection heretofore made 
to the testimony of this witness, cross-examines him as follows : 


Cross-examination by Mr. Cox: 


Q. Will you have the kindness to explain your last answer. Give 
us your reasons for using the brand “ La Favorita” more at length. 
A. Well, I found there were so many Favoritas and representa- 
tions were being made to my customers which I was satisfied were 
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Q. Please give us the substance of those representations which you 
say were false, as far as you were concerned. 

A. Well, from one concern the representation was that they owned 

the Favorita; that I got it all from them. 
156 ®. What firm was that? 
A. I would rather not specify names unless it is necessary. 

Q. Why do you decline to specify the name of the firm ? 

A. Because most any house in the flour business I found making 
such statements from time to time. 

Q. What do you mean by that? I do not understand. 

A. Well, for instance, if Holt & Co.’s salesman was put in contact 
with a buyer of Favorita, and having sold Mr. Robinson two or three 
years before that, he might say they were selling Favorita to Mr. 
Robinson and they had better buy it of them direct; such state- 
ments have been made repeatedly, to my knowledge, to Roberson & 
Co., and to Mr. Ryder, and such statements have been made to me. 

Q. The substance of those representations was, as I understand 
you, that you had purchased the flour 

A. Of them. 

Q. You mean of Holt & Co.? 

A. I had done it years before. 

Q. You mean that the representations to which you have referred 
in your testimony were to the effect that you had bought this flour— 
this La Favorita flour—of Holt & Co.? 

A. Well, I won’t specify immediately at that time, but that I had 
bought at some time or other of them. 

Q. Were not these representations true ? 

A. I think so; I think I had. 

Q. Then, if they were true, why should you put up La Favorita 
for yourself? 

A. I won’t specify that this house was guilty in this particular in- 
stance at the time of changing the brand, but such representations 
were made, and the customer, in two cases, brought me written repre- 
seitations—representations in writing—that I was buying the Fa- 
vorita of them, and that they would sell them direct; therefore, as 
| was not paying them a royalty, not to bave any quarrel about the 

brand, they made me mix it—forced me to it; if you have a 
157 dozen brands you can’t claim any ownership and everybody 
using them right direct. 


The expressions of opinion on the part of the witness are objected 
to by complainants’ counsel as incompetent and immaterial. 


Q. As nearly as I understand you, what you call your “ motive” 
for putting up La Favorita flour was that it had been untruthfully 
represented that you were buying the flour from parties from whom 
you were not buying it; is that right? 

A. No, sir; one of the representations was truthful, that I was 
buying of them, but decency required that they should keep away 
from the customers when they knew that I was making a profit on 
it—in any business. : 
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Q. And because they did not behave decently you put up La Fe- 
vorita flour for yourself? 

A. I believe I behaved perfectly proper by putting up Favorita ; 
it was not an infringement on anybody. 

@. What house was that? 

A. That was Mr. Rowland or one of his firm. 

Q. And vou put up the flour with their approval, you say ? 

A., They never made any objection, because they put the brand, 
as I testified the other day, on the flour without looking at it. 

Q. Why should you go to them; did you think they had a right 
superior to yourself? 

A. I went to them because the brand existed in five or six people’s 
hands, and I chose to go to them rather than take the trouble of 
making one myself. 

Q. And you were willing to pay a royalty rather — have 

A. I was willing to pay a royalty rather than raise the question. 

Q. What do you mean by “ raise the question ?” 

A. If I know that any house has a brand of flour that they are 
selling, and if I think that they had the brand before me, I would 

buy it of them rather than make the brand. 
158 Q. That was the reason why you | paid the royalty in the- 
case of “ La Favorita?” 

A. Yes; to Rowland. 

Q. Did you believe that Rowland & Co. owned the brand 
when you paid them royalty ? 

A. I did not believe they had an exclusive right to it. I knew 
they had a brand. 

Q. You knew they had claims superior to yours, did you not? 

A. I did not, in law; in courtesy they had. | 

Q. Their claim was so far superior to yours, however, that you 
were willing to pay them for the privilege of using the brand ? 

A. I was ‘willing to pay five cents a barrel for the branding of it. 

Q. When did you first pay them for the privilege of using the 
brand ? 

A. As near as I can remember, it was in 1877 or 1878. I have 
not referred to any books; I am only speaking from memory. 

Q. Have you any means of fixing the date definitely ? 

A. I think that by rammaging over some boxes of books I could 
find —. 

Q. Do you know whether you could or not? 

A. | don’t know, but I think I could. 

@. Can you not give me some definite time 

A. | cannot without looking over those books. I might by open- 
ing the boxes and looking in the books where the entries were made 
of purciaases or the payment for the branding. 

(. Has it been your custom to pay other people for using their 
brauds? 

A. I generally buy the brand; if I know they are the exclusive 
owners of them I buy the flour. Most people don’t let other people 

elect the flour unless they put their own brand on it. 

Q. But Rowland & Co., I understand, did ? 
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A. They did in the case of Favorita. 

Q. Where did you acquire the impression that Rowland & Co. had 
a superior right to this brand, La Favorita? 

A. I did not acquire any such impression. 
159 Q. Why, then, did you pay them for the use of it? 

A. Beeause they said they had the brand Favorita. It 
would cost $2.50 or $3 to cut a brand, and I didn’t know that I 
would ever have an order for it again, and I didn’t want any bother 
about it. . 

Q. Then the only reason why you paid them a royalty was in 
order ‘to avoid the expense of cutting a brand ? 

A. No, sir; I didn’t say so. 

Q. What was your reason ? 

A. I said I got it of them because I did not know that I should 
have other inquiry for the flour at the time I first bought it of them. 

Q. How many times did you pay them a royalty for it? 

A. Vey few times. I don’t remember the times; perhaps three or 
four times; 25 or 50 or 100-barrels—a very small item. 

Q. And the second time you went to them did you do so with the 
conviction that you would avoid the expense of having a stencil 
cut by paying a royalty? 

A. No, sir. 

Q. What was the reason you went the second time? 

A. I was willing to go and buy it of them rather than have to go 
and make a brand. 

Q. The third time, how was it ? 

A. The same reason. You never know when the orders will stop. 
I have not had an order for six months now, and the orders might 
stop at any moment. 

Q. Do you mean to say you have not hada single order for La 
Favorita flour within six months? 

A. I don’t remember any now. There may have been some little 
orders, but I don’t remem ber. 

Q. And before that time what were the intervals between the 
orders for it? 

A. Very seldom I had any; very small orders. Only on occasion 
that I would have an order. They were generally very small orders, 
too. 

Q. There is a great deal of La Favorita flour sold, is there not? 

‘A. I can’t say; I don’t hear anything much of it. 
160 Q. Do you know that Holt & Co. do a very large business 
in La Favorita flour? 

A. I presume they do a very large business, but they sell a great 
many brands of flour; so far as I have any knowledge at all of their 
business, of my own knowledge I can’t say about their business. 

Q. Is it not your judgment that they sell a very large quantity of 
La Favorita brand ? 

A. My judgment is that they do not sell much of it—that they do 
not sell very largely of it; that would be my judgment, but it may 
be entirely narrow. 
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if (). Did you pay royalties to Rowland & Co. after the conversation 
i= with Mr. Busby, of which you have spoken in your testimony — 
1) chief? 
Hi A. That I can’t say; I think it was about that time; I think 
Hi probably I have paid it since, but I think it was about that year— 
1878—when I did it, if my recollection is correct on the subject. 1 
| have not referred to any ‘area 
Q. Your recollection is, however, that you have paid a royalty 
since that conversation > 


A. It is possible; I don’t like to say. I know I stopped it very 
| short when I found people that I was paying a profit to would go to 
| the house and try to take the order away from me for a paltry five 
| or ten cents. 

Q. You mean to say that you commenced the use of “ La Favor- 
ita” in a spirit of resentment? 

| A. Not entirely ; as far as Rowland & Co. were concerned, yes. | 

| had no earthly resentment against Holt & Co.; if I had I eould have 

| sold thousands of barrels where I sold one. 

/ ‘Q. In regard to this conversation of which you have spoken, which 

| took place between yourself and Mr. Busby, do I understand you’ to 
say that there was but one conversation ? 

A. I remember only one; Mr. Busby came to see me about Poto- 
mac flour. 
| Q. You remember but one, you say ? 

t | 161 A. [remember only that conversation,and [think Mr. Busby 
| and mivself were quite good friends in those times, sud he 
may have spoken a few words to me about flours, but I don’t re- 
member anything that could be called a serious conversation on the 
subject. 
Q. You have on your mind, however, one particular conversation 
that took place, have you not? 
| A. I have on my mind this conversation on “ Potomac,” in which 
| I spoke of “ Favorita” myself. I introduced it in the way I swore 
| the other day. I don’t deny the conversations with Mr. Busby in 
| regard to business. I had many conversations, but I don’t remem- 
| ber anything in regard to those brands. 
| Q. What do you mean by those brands? 
| A. “ Potomac” and “ Favorita.” Once Mr. Busby came in in re- 
/ gard to the brand “ Potomac,” and I spoke of “ Favorita” in the way 
| that I have told when he was leaving. , 
| (. Is that the only conversation you remember in which “ La 
| IF — ” was referred to? 

A. The only one I remember. I never had any question with 
Mr. Busby at all that I recollect. 

Q. Please reflect and answer the question again: Was that the 
only conversation which took place between you and Mr. Busby in 
et sy ‘La Favorita” was referred to? 

| A. The only conversation I could swear to in which I could swear 
| that there were those words used. 

| . Do you mean to say that other conversations did not take 
place? 
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A. I did not say so. I distinetly say I would not deny if Mr. 
Busby swore to a dozen-of them. 

Q. Do you mean to say that if Mr. Busby has stated that he had 
notified you a dozen times that La Favorita was the property of 
Holt & Co. you would not deny it? 

A. Well, | should say Mr. Busby must stretch his conscience very 
heavily if he swore to it a dozen times or half a dozen times. 

(). Suppose he said three times? 

162 A. Even then [ would not deny him; but that he notified 

me, seriously or formally, that I should not do it, 1 will swear 
that he never did it until, in writing, last summer; that is as dis- 
tinct as I can make it; you ask me a question that is rather stretch- 
ing matters; if you said once, twice, or three times—but that the 
man ever spoke of it seriously that they were the exclusive owners, 
{ say, no, sir. 

(). You have been sworn in this case ? 

A. Yes. 

q. Will you swear that Mr. Busby never stated to you in sub- 
stance and effect that “ La Favorita ” was the property of Holt & Co.? 

A. In substance and effect they may have said that they thought 
that they were; as I said the other day in that conversation, I admit 
that he said he thought the firm of Holt & Co. were, and I said: 
“Why don’t you take action,” and not have a number of people 
using it? } 

Q. To which he replied, What? 

A. “ Well, we'll see about that,” or something of that kind. The 
sequel proves that they never did anything; it sustains the truth of 
my oath, though, perfectly. 


The conjectures and conclusions of the witness involved in the 
last answer and the answers preceding are objected to by complain- 
ants’ counsel as irresponsive, incompetent, immaterial, and irrele- 
vant. 


Q. What was the occasion of Mr. Busby’s referring to the Potomac 
brand; had you been using it? 

A. The occasion was that I had two or three small orders for Po- 
tomac. 

Q. Did you pay anybody a royalty for using it? 

A. No, sir; I had a tenant in 7 & 9 Water street, William H. Flee- 
man, who had a brand “ Potomac,” and after asking my customer if 
that flour would do I purchased several times little orders or got 
permission to use the brand; [ don’t think there was any purchase 
from him. 

Q. Did you know at the time that the Potomac brand was the 

property of Holt & Co.? 
163 A. I did not, sir; I was innocent—that is, as far as any ex- 
clusive property was concerned, but I knew they had a brand 
“ Potomac.” 

Q. And vou knew it was one of the most popular and salable 

brands in the market, did you not? 
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A. I did not, sir; I decline to swear so; that is where I was igno- 
rant at that time. 

Q. Mr. Busby called to see you upon more than one occasion 
about your use of the brand “ Potomac,” did he not? 

A. No very serious visit, except that one in which he appealed to 
me as a gentleman and showed me the position of their brand, and 
he remembers exactly the way I met him. 

Q. The former visit when he cametosee you and protested against 
your using the brand was, as you express it, a visit that was not 
“serious ” in its character ? 

A. I don’t remember any former visit on Potomac. 

Q. Will you say that he did not iind it necessary to caution you 
of number of times as to the use of the brand Potomac on flour 
packed by yourself? 

A. He may have told me that they owned the brand Potomac; I 
don’t deny that. I think I bought a brand “ Potomac” of Mr. 
Busby; I think I bought it a number of times of him in those 
times. 

Q. Did he not have to caution you a number of times not to use 
it on flour of your own packing? 

A. I never had anything that you would call a caution. He may 
call it a caution, but it was not a caution at thattime. If he put it 
in the way of a caution, ignorant as I was at the time, I would have 
paid no attention to it. If he had come to me and showed me the 
position, and asked me not to use it, and showed me that they had 
a prior right, I would have said yes, and I would not have sold a 
barrel of it afterwards. I was not paying any attention to law or 


caution in the matter. | 
Q. And you pursued this honorable course, I understand 


164 you to say, the first time he ever spoke to you on the sub- 
ject ? 

A. The first time there was anything serious; he may have spoken 
to me to say that they had the brand, but I never knew anything 
like an attempt to stop the use of the brandi. 

Q. He may have told you not to use it” 

A. No, sir. 

Q. Do you swear that he did not tell you more than once not to 
use it? 

A. I won’t swear but what he said it might be his brand, but I am 
sure he never told me not to use it, because I would have stopped it; 
but if he had told me in a domineering way not to use it I would 
not have paid any attention to it. | 

Q. Do you think he told you in a domineering way ? 

A. I think I should have remembered if he had. 

Q. Will you swear that he did not speak to you more than once 
on the use of the brand Potomac on flour packed by yourself? 

A. I will swear that he never spoke anything particular of at- 
tempting to stop the use of it. I don’t say but what they claimed 
that they were the Potomac owners a few days before that or about 
that time; but that he requested me not to use it in any formal 
spirit or a spirit attempting to stop it, I will swear he did not. 
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Q. Will you swear to it positively ? 

A. I will; because the proof of it was that when he came to me 
seriously and spoke like a gentleman I stopped it, although some of 
the largest customers of Holt & Co. were intimate friends of mine, 
to whom I could sell that brand Potomae, if I wanted to, after- 
wards. 

(). You say you stopped using it the first time he spoke to you on 
the subject? 

A. I say I did the first time that he formally spoke to me on the 
subject, with any idea of coming to a conclusion on the subject. I 
won't fo say but that he made remarks on the subject, as he did to 

Mr. Rider, “ This is my brand,” or something of that kind. 
165 Q. Who do you think has the best right to the La Favorita 
brand? | 

A. I am not competent to express an opinion; I don’t know where 
it originated or started; I am trying to get light on the subject. My 
answer to Holt & Co., when they first advised me as to stopping the 
use of the brand last year, was that I would be very glad to know 
who owns this brand. 

Q. Do you know to what extent this brand has been used by 
Roberson & Co. ? 

A. Ll eannot say that | know; I bought a good many barrels of 
flour years ago with that brand on from Roberson & Co. 

@. How many years ago? 

A. I do not say that I could say exactly, but it hus been some 
time. 

Q. Have you bought any lately ? 

A. No, sir; I have noé seen it in their hands lately; I have not 
seen it on the exchange; I may say, though, they have offered to 
sell the brand Favorita, if that is any help to you; I don’t think 
they will deny it; they have offered it for sale, and I think you ean 
buy it of them now. 

The closing portion of the answer is objected to as irresponsive, 
immaterial, and irrelevant. 


Q. Do you know of your own knowledge that Austin, Nichols & 
Co. have ever put it up? 

A. I have not seen the barrels, and I can’t. 

Q. Then you do not know of your knowledge that they have? 

A. Well, I do not know that I ought to say of my own knowledge. 
I have seen people that have got it from them, and I have had the 
statements of some of their concerns that sold it. If that is not my 
own knowledge, that is as near as I can get. 


The answer is objected to by complainants’ counsel as containing 
incompetent evidence, and notice is given of a motion on the part of 
complainants’ counsel to strike from the record all the evidence of 
the witness having relation to the use of the words La Favorita by 
Austin, Nichols & Co. 


166 Q. Have you any personal knowledge of the fact that the 
brand has been used by S. Oscar Ryder? 
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A. Yes; I have bought it of them. 
Q. W hen ? 
A. Several years ago; I don’t know of it lately; I don’t think I 
have bought it for several years. 
Q. What were the other firms whose names you gave ” 
A. Maullin & Co. received the Favorita. 
Q. Do you know how long a time they have received the brand ? 
A. They received it several years ago for some time; I couldn’t 
say how long. 
Q. You do not know of your own knowledge anything about it, do 
you? 
A. I know I bought a good deal of it from them. 
Q. When? 
A. Several years ago; I think later than 1880 or 1881; it may 
have been in 1881; some 
@. You cannot be sure, however, that it was ? 
A. I can only speak from recollection; I have not referred to any 
books on the subject. 
Q. I understand you to say that the brand “ La Favorita” is not 
recognized as being a popular brand ? 
A. That I cannot say; I did not say that, sir. 
Q. Do you know it to be? 
A. It is not a popular brand in New York; it may be in some 
other markets. 
Q. Is there not a great deal of it sold in New York? 
A. Sold in New York for foreign shipment; I don’t think that for 
consumption it is at all. 
Q. Is it sold largely for foreign shipment? 
A. It has been; I don’t know whether it is now. 
Q. What do you mean by that; for how many years? 
A. For the last year my knowledge of it is very slight. 
Q. You think the sales have fallen off during the last year? 
A. I can’t say that; but I say I don’t think so much of it 
167 ~~ issold; but I may be entirely in error, because I have not 
kept the run of the business where they used to use so much 


of it. 

Q. Have you sold any Potomac since Mr. Busby cautioned you, 
as you express it, “ formally,’ not to do so? 

A. I have sold it, but not of my own; I have not branded it; it 
was not a caution; it was an understandingor agreement made with 
Mr. Busby ; there was no caution about it; I did not do it in pur- 
suance of any legal notice; I simply did it because of a conversation 
with a friend, and I did not want it put in the position of a caution; 
I never was cautioned that I had no legal right to use the Potomac. 

Q. You gave it up, I understand, only from honorable motives? 

A. From purely honorable motives; just the same way that I 
respect the brand of Mr. Ryder. 


Adjourned to Friday, June 15th, 1883, at 1 p. m. 
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168 Inthe United States Circuit Court for the Southern District 
of New York. 


Rosert T. Horr ef al. ags’t ALFRED V. RypeEr. 


It is hereby agreed between the parties to the above-entitled cause 
that James E. Hereford, Esq., of the city of St. Louis and State of Mis- 
souri,and a notary public within and for said State, be regarded in this 
proceeding and examination as though he were standing examiner 
in chancery of the court and were named as such in the notice of 
taking testimony therein, complainant reserving, however, all other 
objections that may be made to the proceeding and examination as 
to form and regularity. 
| S. S. McCUTCHEN, 

Complainants’ Solicitor. 
ASHLEY C. CLOVER, 
Att’y for Def't. 


169 In the Circuit Court of the United States for the Southern 
District of New York. 


Ho tt et al. against A. V. RYDER. 


STATE OF Missourt, | 
City of St. Louis, | 


Depositions of witnesses, Alexander H. Smith, Elbridge Goddard, 
Donald Bin, and Hiram W. Bridges, produced, sworn, and examined 
on the 7th day of August, A. D. 1883, at the hour of nine o'clock 
a. m., at the office of H. A. Clover, southeast corner of Third and 
Pine streets, in the city of St. Louis, State of Missouri, before me, 
James E. Hereford, a notary public within and for said city and 
State, and acting as examiner in chancery, under and by virtue of 
the annexed stipulation, in a certain cause now pending in the cir- 
cuit court of the United States for the southern district of New York, 
between Holt and others, complainants,and A. V. Ryder, respondent, 
on the part of the respondent. 


88 - 


ALEXANDER H. Smita, being produced, sworn, and examined on 
the part of the defendant, deposes and says: 


My name is Alexander H.Smith ; my age is fifty years; residence, 
St. Louis, Missouri; I am in the flour milling business; have been 
in the milling business as clerk and proprietor for thirty years in 

St. Louis. I know the firm of Sears & Co. of this city. Mr. 
170 Sears’ name was 8S. G. Sears; am not certain that that was 

the style of the firm. [ had no connection with that firm as 
a firm under that name. The firm ef Rhodes, Pegram & Co., of 
which I was a clerk, were financial agents for the firm of 8S. G. Sears 
& Co.; my connection with the firm of Rhodes, Pegram & Co. was 
prior to the formation of the firm of Alex. H. Smith & Co. I was 
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in the employ of Rhodes, Pegram & Co. during the entire existence 
of the firm, from 1851 to about 1859; the firm did business in St. 
Louis; they were commission merchants and interested in a mill. 
I was book-keeper, cashier, salesman, and wheat buyer; they handled 
on commission grain, flour, provisious, teas, coffees, sugar, grain bags, 
furs, hides, feathers, &c. The business of Sears & Co. was milling 
exclusively ; I am not certain as to whether Rhodes, Pegram & Co. 
handled any of Sears & Co.’s flour, but am certain that they ad- 
vanced money and bought wheat for them. I couldn’t be positive 
about the brands made by Sears & Co. at that time, except one, the 
“ La Clide.” 

Q. State whether or not, if you know, the firm of Sears & Co. ever 
manufactured a brand of flour known as “ La Favorita ?” 


Complainants’ counsel, without waiving his right to object to the 
examination as irregular, objects to the question as immaterial and 
irrelevant, as tending to prove a defense not set up in the answer, 
the objection to stand to all questions tending to prove ownership or 
-proprietorship in the brand in any persons other than the com- 
plainants and 8. Osear Ryder, or both. 


A. I have no knowledge of it; the firm of Smith & Co., accord- 
ing to my recollection, was formed in 1860: the firm was com- 
posed of Alexander H. Smith, George Pegram, and S. G. Sears; the 

principal business of that firm is milling; they do business 
171 in St. Louis. [am the Alexander H. Smith of the firm. | 
remember the brands of flour made by our firm at that date 
and shortly after; they were 
Q. Will you name the brands made by your firm ? 


Same objection as before. 

A * Brilliant, ” “Tropical,” “La Favorita,” “Favorite,” 
“Champion,” and other brands. 

Q. When did your firm first begin to manufacture the brand 
“La Favorita?” 

Same objection as before. 


A. In 1860; we manufactured flour under that brand occasionally 
during the existence of the firm—eight or nine years. I mean by 
vccasionally this: we oftener used the English word “ Favorite” in- 
stead of the foreign title “ La Favorita.” This flour went mainly to 
Spanish American markets, Cuba, South America, and largely to New 
Orleans, as well as to New York oce asionally ; the largest handlers 
of that flour in this country was a New York firm, Watts, Crane & 
Co., and a New Orleans firm of Keep & Caulfield, and a Philadel- 
phia firm, which I cannot remember. I could not give an estimate 
of amount of flour made under that brand; that was one of our 

regular brands of flour. I could not say whether any of this brand 
of flour was put on the home market for home consumption. 

Q. State whether or — any other milling firm ever put flour of 
that brand on the market. 


Same objection as before. 
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A. I can’t answer that question from my own knowledge or rec- 
ollection. 

Q. State whether — not the words “ La Favorita” were used to 
designate a certain grade of flour. 


Same objection. 
A. It was always used on a certain grade of flour. 


Complainants’ counsel, without waiving any objections to the 
regularity of the proceedings, cross-examines : 
172 When I say that Watts, Crane & Co., Keep, Caulfield & 

Co., were large handlers of this brand; I mean both the brands 

“ Favorite” and “ La Favorita” and others. J am not disposed to 
be very positive about anything that happened 20 or 25 years ago ; 
I have always thought that I originated this brand myself. I know 
that when | had the brand cut | thought no one else had it; that 
was as near as I can locate it, in 1860; it might be 1861; at that time 
our mills were the Laclede, Atlantic, and Empire—three mills; the 
Laclede mill was the one that had been owned and run by Sears & 
Co.; it came to us from them; we owned the Laclede mill during 
the existence of the firm, up to about 1869; the flour branded “ La 
Favorita” was the same as that branded “ Favorite;” we branded 
this flour occasionally only “ La Favorita.” I cannot say that the 
brand has acquired a firm hold on the trade up to the time my con- 
nection with it ceased. The Laclede mill does not now belong to us; 
it is owned by J. B. M. Kehlor; my connection with the brand 
ceased when the mill was sold to Mr. Kehlor. I could not say that 
particularly that this “La Favorita” brand passed with the mill, 
but other brands, supposed to belong to the mill, did pass; my 
recollection is that the sales of the brand “ La Favorita” were not 
extensive; since the sale of the mill to Mr. Kehlor, I have no 
knowledge as to whether this brand is sold. 

Q. Is it not probable that you regarded the “ La Favorita” brand 
as going to Mr. Kehlor with the mill? 


Objected to us irrelevant, incompetent, and immaterial. 


A. Yes: I cannot swear that I have kuown of a sale of “ La 
Favorita” flour within 20 years; I do not regard the “ La Favorita,” 
to which I have referred in my testimony, as a living brand. 

Q. If there be such a brand who, in your opinion, owns it? 


17: Objected to as incompetent, irrelevant, and immaterial. 


A. If the brand referred to in my testimony is in existence to- 
day, that particular brand belongs, in my opinion, to J. B. M. Keb- 
lor, the present owner of the Laclede mills. I know the signature of 
of J. B. M. Kehlor as well as |-know the signature of any one else 
I have been in business with; the signature to the paper shown me 
is in the handwritting of J. B. M. Kehlor. 

Paper handed notary and hereto attached, marked Exhibit “ A.” 
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Redirect examination : 

Our flour, or some of it, intended for the Spanish American and 
Southern American markets, passed through New York. We did not 
ship most of “La Favorita” to Spanish American markets. I cannot 
say of my own knowledge that we shipped “ La Favorita” to Span- 
ish American markets; | can’t say positively that we shipped it to 
New York city; my recollection is mainly of the leading brands 
that we were shipping, such as “ Brilliant,” “Tropical,” “ Cham- 
pion,” and “ Favorite ;” my recollection of shipments of “ La Favor- 
ita” is very indistinct; the brand, when it was cut, was designed 
for Spanish American markets and South America; it was an at- 
tempt to put the flour in their own language; my recollection is 
that we preferred the English word. I cannot recollect that this 
brand of “La Favorita” was made at any other mill than the 
Laclede; when the Laclede mills were sold to Kehlor my recollec- 
tion is that one brand of flour was specified and others understood 
to pass. I cannot undertake to say what was said, except that the 
leading brand “ Brilliant” passed formally with the mill; the others 

were not thought of sufficient importance to make a transfer of. 
174 q. If after you had sold the Laclede mill you had received 
an order for “ La Favorita,’ would you have filled it? 

A. No, sir. 

Objected to as immaterial and irrelevant. 

ALEXANDER H. SMITH. 


Subscribed and sworn to before me this 7th day of August, A. D. 
1883. 
[ NOTARY’S SEAL. | JAMES E. HEREFORD, 
Notary Public. 


ELDRIDGE GODDARD, being produced, sworn, and examined on the 
part of the defendants, deposes and says: 

My name is Eldridge Goddard; residence, St. Louis; am about 
63 years of age; | ama merchant miller; I have been in the mill- 
ing business about 27 years; I know the firm of 8S. G. Sears & Co. ; 
the firm was composed of 8. G. Sears, Charles Whitmore, and my- 
self; they were in the merchant milling business. I remember the 
brands of flour manufactured by that firm ; we used the brand “ La 
Favorita”’ as a brand for our flour, but used it for occasional use, 
not asa regular brand. I commenced using it in either 1857 or 
1858. I originated that brand myself; I did not use this brand long. 
I retired from the firm of S. G. Sears & Co. in 1861, and my knowl- 
edge of the brand ceased at that time; we got this brand up tosend 
to a small trader in Boston; this flour was shipped to Hinman, 
French & Co.; that brand was a regular grade that we were making 
all the time, and just used for that particular house, not for general 
use among our trade; the name of the mill which made this flour 

was the “ Laclede mill;” I never, branded flour “ La Favorita ” 
175 _~—s after leaving Sears & Co. Mr. Smith had no connection with 
’ the firm at the time I had. I have not known any flour of 
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that brand on the market since. I don’t know whether Sears & Co. 
made any flour of that brand after I left. 


Cross-examination under same objections as before : 


I can’t say whether Laclede mill was sold to Alex. H. Smith & 
Co. I retired from Sears & Co. before the sale of the mill. I have 
not known of any sales of “ La Favorita” flour in twenty years; it 
was not known in the market here. 

Q. Do you regard it as a leading brand here? 

A. No, sir; it is as dead as Chelsea. When I left the firm of Sears 
& Co. the right to all brands were left with the firm. 


ELDRIDGE GODDARD. 


Subscribed and sworn to before me this 7th day of August, 1883. 
[NOTARY’S SEAL. | JAMES E. HEREFORD, 
Notary Public. 


DonaLp Bin, being duly sworn, upon his oath deposes and says: 


Mv name is Donald Bin; I reside in St. Louis, Missouri; my age 
is sixty vears; [am an engineer; I knew the firm of Sears & Co., 
of this city; I was engineer for Alex. H. Smith & Co. from 1858 up 
to 1867, as long as the firm lasted. | worked for Sears before the 
firm of Alex. H. Smith & Co. was formed; the name of the mill I 
worked in was the “Atlantic.” I was acquainted with the brands of 

flour manufactured by Sears & Co. and Alex. H. Smith & Co. 
176 ©. Did the firm of Sears & Co. and Alex. H. Smith & Co. 

ever, While you were working for them, manufacture a brand 
of flour known as “ La Favorita?” 

Objected to as immaterial, irrelevant, and teuding to prove a de- 
fense not set up by the answer. 


A. Iam not sure whether they did or not; all I know is that I 
have seen the brand; I have seen it at the Laclede mills and on the 
wagons going from the mills to the steamboats; I think it was be- 
fore 1860, but am not sure. The owners of the Laclede mills, when 
I saw that brand, were Goddard, Sears & Whitmore. I don’t remem- 
ber when I last saw this brand; I could not say whether I have seen 
this brand of flour within 10 years; I have often seen the brand at 
that time. I don’t think the Atlantic mill ever manufacturad this 
brand of flour. I know of no other mill manufacturing the brand 
of flour. 


Cross-examination: 


Same reservation as before. 


When I saw flour marked “ La Favorita” before 1860 I was work- 
ing at the Atlantic mills and not at the Laclede. These mills are 
about ten blocks apart. I used to go to the Laclede mills often, and 
in that way saw this brand of flour in the mill. I saw this brand 
two or three dozen times before 1860; can’t swear to the year, but 


Bim) 
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think it was manufactured from 1858 to 1860. I can’t swear that I 
have seen it later than 1860. 
DONALD BIN. 


Subscribed and sworn to before me this 7th day of August, 1883. 
[NOTARY’S SEAL. | JAMES E. HEREFORD, 
Notary Public. 


My name is Herman M. Bridges; I reside in St. Louis; my 

177 _ _—scage is fiftv-three years; | am an engineer. I knew the firms 
of Sears & Co. and Alex. H. Smith & Co., and was employed 

by them; commenced working at the Laclede mills in 1857. The 
proprietors at that time were Godd: ird, Sears & Whitmore. I was 
acquainted with the brands of flour made by the mill at that time. 
Q. Do you remember whether they branded flour “ La Favorita?” 


Same objection as before. 


A. I have seen that brand used there.. I can’t say whether it was 
in 1858 or 1859 when they began to use this brand, but they began 
to use it about a year after I came there. I don’t know how long 
they continued to use this brand, but I know that they used it. [| 
have worked for Smith & Co.; began to work for them about 1863— 
as late as 1863. Anyway, | worked for them in the same mill—the 
Laclede. I don’t think Alex. H. Smith & Co. ever used the brand 
“La Favorita.” They afterwards got up the brand “Favorite.” I 
don’t know which mill “La Favorita” was made in the second time. 
I think the last time I saw the brand was in 1863; don’t know 
where I saw this brand last. I saw this brand after I left Goddard, 
Sears & Whitmore, and | think Alex. Smith made it; don’t think 
— the first time this brand was used. It was not used more than 
six months, I think, and it was hung up and other brands took the 
place of it; think last time I saw the brand was in 18638, and I 


have not seen it since. 
HIRAM M. BRIDGES. 


Subscribed and sworn to before me this 7th day of August, A. D. 


1883. 
JAMES E. HEREFORD, 
Notary Public. 


178 Inthe Circuit Court of the United States for the Southern 
District of New York. 


Ho rt e al. vs. A. V. Ryper. 


STaTeE OF MissourRt, ae 
City of St. Louis, 


I hereby certify that on the 7th day of August, A. D. 1883, before 
me, James E. Hereford, a notary publie in ‘and for said city and 
State, and acting as examiner in chancery under the foregoing stip- 
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ulation, at the office of H. A. Clover, southeast corner of Third and 
Pine streets, in the city of St. Louis, Missouri, personally appeared 
before me, pursuant to notice and the foregoing stipulation, at the 
hour of nine o’clock a. m., Alexander H. Smith, Eldridge Goddard, 
Donald Bin, and Hiram N. Bridges, and 8. St. J. MeCutechen, Esq., 
appeared as counsel for complainants, and R. C. Clover, Esq., ap- 
peared as counsel for respondent, and the said Alexander H. Smith, 
Eldridge Goddard, Donald Bin, and Hiram N. Bridges being by me 
first duly cautioned and sworn to testify the whole truth, and being 
carefully examined, deposed and said, as appears fo the depositions 
hereto annexed ; and I further certify that said depositions were then 
and there reduced to writing by me, and were, after they had been 
reduced to writing, subscribed by the witnesses, and the same have 
been retained by me for the purpose of sealing up and directing the 

same to the clerk of the court as required by law; and [| fur- 
179 ther certify that the reason why the said depositions were 

taken was that the said witnesses reside in the city of St. Louis, 
Missouri, more than one hundred miles from the city of New York, 
N. Y., the place where this cause is to be tried; and [ further 
certify that [ am not counsel or attorney for either of the parties, nor 
am I interested in the event of the cause; and I further certify that 
the fee for taking said depositions, $6.80, has been paid to me by the 
respondent, and the same is just and reasonable. 

[In testimony whereof I have hereunto set my hand and official 
seal, at the city of St. Louis, State of Missouri, this 7th day of Au- 
gust, A. D. 1883. 

[ NOTARY’S SEAL. | JAMES E. HEREFORD, 
Notary Public, Acting as Examiner in Chancery. 


Flour manufacturers. Office, chamber of commerce. Milling ca- 
pacity, 3,200 barrels per day. 


Sr. Louis, August 6, 1883. 
Know all men by these presents that I, James b. M. Kehlor, mer- 
chant, of the city of St. Louis, Missouri, being the owner of the Lac- 
lede mills, for and in consideration of the sum of one dollar to mein 
hand paid by Robert S. Holt, Leonard B. Busby, and Charles W. 
McCutchen, composing the firm of Holt & Co., of the city of New 
York, do hereby assign, transfer, and set over to said firm of Holt 
& Co. all my right, title, and interest, if any, of any. nature or kind, 
in or toany certain brand or trade-mark for flour called “ La Fav- 
orita.” 
[In witness whereof I have hereunto set my hand and seal, at St. 
Louis, this 6th day of August, A. D. 1855. 
J. B. M. KEHLOR. [skAt.] 
Exhibit “A.” 
[NOTARY’S SEAL. ] JAMES E. HEREFORD, 
Notary Public. 
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180 Exuisit X. May 29,1883. J.A.S. 
New York, Feb. 1, 1869. 
Dissolution.—The partnership heretofore existing between the un- 
dersigned, under the firm of Holt & Company, expires this day by 
its own limitation. 
ROBERT 8S. HOLT. 
STEPHEN G. SEARLS. 
S. OSCAR RYDER. 


New York, February, 1869. 
Copartnership.—The undersigned, having formed a new copart- 
nership, will settle all outstanding business of the late firm of Holt 
& Company, and will cuntinue the business under the same firm 
name at 57 Water St. 
ROBERT S. HOLT. 
STEPHEN G. SEARLS. 


New York, February 1, 1869. 
Copartnership.—The undersigned have this day formed a copart- 
nership, under the name of Rowland & Ryder, for the transaction 
of the flour and commission busiuess at 64 Water St. 
HENRY ROWLAND. 
S. OSCAR RYDER. 


New York, February 1, 1869. 
Received, New York, Feb’y 4, 1871, from Holt & Company, two 
hundred and fifty-five 745 dollars in full tor my share of acct’s 
settled to 1st inst., as per statement rendered. 


$255.02. Ss. O. RYDER. 


181 United States Circuit Court, Southern District of New York. 
Rosert 8S. Ho rr et al. vs. Jost MENENDEZ et al. 


It is stipulated and agreed by counsel that the case of the com- 
plainants against Alfred V. Ryder be argued with and abide the 
event of above-entitled cause except as regards the accounting, if 
any be ordered. 

Dated New York, October 10, 1882. 

S. Sr. J. McCUTCHEN, 
Compl'ts’ Sol’r. 

JOHN HENRY HULL, 
Sol’r for Def’ts. 


Endorsed: U.S. circuit court. Robert 8. Holt ef al. ag’st Jose 
Menendez et al. Stipulation. U.S. cireuit court. Filed Oct. 
182 24th, 1882. Joseph M. Deuel, clerk. 
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183 At a stated term of the circuit court of the United States 
of America for the southern district-of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Wednesday, the fourth day of February, in the year 
of our Lord one thousand eight hundred and eighty-five. 
Present: The Honorabie Alfred C. Coxe, judge. 


Ropert S. Horr ef al. vs. Joss MENENDEZ ef al. 


The above-entitled cause coming on for final hearing upon plead- 
ings and proofs— 

Mr. Rowland Cox is heard in behalf of complainants. 

Mr. John H. Hull is heard in behalf of defendants. 

ei Os 


184 United States Circuit Court, Southern District of New York. 
Ropert 8S. Ho tt e¢ al. vs. Josk MENENDEZ ef al. 


Mr. 8. St. J. MeCutchen and Mr. Rowland Cox for complainants ; 
Mr. John Henry Hull for defendants. 

Coxe, J.: : 

This is an action to restrain the infringement of a trade-mark. 
The complainants are engaged in the flour and commission business 
in the city of New York under the firm name of Holt & Company. 
The firm was organized forty years ago, and, with the inevitable 
changes wrought by time, has continued in the same business ever 

since. In 1861 they commenced to use, and have since con- 
185 _ tinuously used, to distinguish a certain flour prepared by 

them, the trade-mark in question, “ La Favorita.” The trade- 
mark was registered in the Patent Office February 28, 1882. 

The defendants, admitting the use of the name “ La Favorita,” 
contend that they are privileged to use it for the reason that the 
flour sold by them was procured from one 8. Oscar Ryder, who, from 
1861 to 1869, was a member of the firm of Holt & Company, and 
thus acquired a right to the trade-mark, which, in the absence of an 
express relinquishment, he retained after his withdrawal from the 
firm. | 

The defendants insist also that the use of the words “ La Favorita ” 

as a brand for flour did not originate with the complainants ; 
186 __ that, as they use it to distinguish flour manufactured by others 

and merely selected by them, there can be nothing to support 
a trade-mark, and, finally, that whatever rights the complainants 
once had have been forfeited by inexcusable laches in asserting 
them. 

The position that Ryder retained an interest in the trade-mark, 
after his connection with.the firm had been severed cannot be main- 
tained. Holt & Company was a firm of character and influence. 
For years it had preserved its credit and good name unshaken and 
unimpaired. The trade-mark “La Favorita” was originated, so far 
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_years that the complainants slept upon their rights. 
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at least as the New York market was concerned, by its senior member. 
The brand was inseparable from and almost synonymous with Holt 
& Company. Whatever value it had was due to the exer- 
187 ~=tions and reputation of the members of the firm. Its 
meaning as a brand for flour had been imparted to it by 
them. The moment its use became general it ceased to be valuable. 
Ryder had been a clerk, and from that position was promoted to a 
partnership. His retirement was‘an event of but little more impor- 
tance than the change of a book-keeper or salesman. ‘The firm still 
lived. It was the intention of the remaining partners to continue 
to transact the old business in the old way; that Holt € Company de- 
siring to retain the good-will of the firm unimpaired,should have per- 
mitted Ryder to despoil them of thedistinguishing brands upon which 
their success largely depended without a word of remonstrance 
188 __is hardlycredible; but when to the presumptions thus arising 
is added the positive testimony that at the time of his with- 
drawal Ryder expressly released all right to the copartnership 
brands, followed by his equivocal denial, it is very clear that the de- 
fense based upon his title must fail. Proof and probability unite in 
pointing to this conclusion. 

Regarding the defense of want of originality it must be said, in 
addition to the fact that it is not pleaded, that the evidence relied 
on is not free from uncertainty and doubt, but even should 
the finding be made that a few years before it was adopted by 
Hoit & Company the name “ La Favorita” was used at St. Louis as 
a brand for flour it must also be said that the use was casual! and 

fortuitious and continued for a short period only. As a dis- 
189 _ tinguishing brand for flour at St. Louis it was soon aban- 
doned and forgotten. 

There is no merit in the proposition that the complainants’ trade- 
mark cannot be sustained for the reason that the four is not manufact- 
ured by them. ‘The proof is uncontradicted that selection and classi- 
fication requires skill, judgment,and expert knowledge and adds value 
and reputation to the flour when made by thosein whom purchasers 
have confidence. The case of Godillot vs. Harris, 81 N. Y., 267, 
seems conclusive upon this point. 

Upon the question of laches, however, I am constrained to say 
that the complainants’ conduct has been such that the relief granted - 

must be limited to an injunction. Ryder commenced using 
190 the brand in 1869 and has used it continuously since; 

that the complainants knew of this certainly as early as 1871 
is not disputed; that they protested at all is denied. Certainly 
there was no vigor or courage shown by them until just prior to 
the commencement of this suit, in 1882; that they did not consent 
is true, but it is equally true that for men who believed their rights 
invaded their course was inconsistent and misleading. Ryder might 
well have imagined that they did not intend to call him to an ac- 
count. The circumstances were such as to justify the belief on his 
part that he was licensed by silence to use the trade-mark. It would 
be inequitable to compel him to pay for its use during the long 
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191 In endeavoring to reach a just result the court should not 

overlook the fact that the delay in commencing the suit was 
unreasonable and that some of the evils of which the complainants 
complain are attributable to their own laches in this regard. The 
facts seem to bring the case within the doctrine of McLean vs. Flem- 
ing, 96 U. S., 245. There should be a decree in favor of the 
complainants for an injunction with costs. 


Endorsed: United States circuit court, southern district of New 
York. Robert 8S. Holt é al. vs. Jose Menendezetal. Decision. U.S. 
circuit court. Filed Mar. 13th, 1885. Timothy Griffith, clerk. 


192 United States Circuit Court, Southern District of New York. 
In Equity. 


Rosert 8. Hort, Leonarp J. Buspy, & CHartes W. McCurcHen 
vs. 
JosE MENENDEZ & JOAQUIN MENENDEZ. 


This cause having come on to be heard upon the bill of complaint 
herein, the answer thereto of the defendants, Jose Menendez and 
Joaquin Menendez, the replication of the complainants to such 
answer, and the proof, oral, documentary, and written, taken and 
filed in said cause, and having been argued by counsel for the re- 
spective parties : 

Now, therefore, on consideration thereof, it is ordered, ad- 
193 judged, and decreed, and the court doth hereby order, ad- 
judge, and decree, as follows, viz: 

1. That the complainants are entitled to the exclusive use of the 
words “ La Favorita” as a brand or trade-mark for flour. 

2. That the defendants have infringed the rights of the com- 
plainants by the use of the words “La Favorita” as a brand or 
mark for flour not prepared by the complainants. 

3. That a perpetual injunction issue herein, directed to the said 
defendants, their agents, servants, and workmen, enjoining and re- 
straining them and each of them forever hereafter from,in any form 
or manner, directly or indirectly, using the said trade-mark of the 

complainants, namely, the words “ La Favorita,” or any word 
194 _ or words substantially similar thereto in sound or appearance, 

in connection with the preparation or sale of flour, and from 
branding, marking, applying, or attaching to barrels, bags, boxes, 
or other receptacles said trade-mark “ La Favorita,” or any word or 
words substantially like it in sound or appearance, and from selling 
or offering to sell any flour not prepared by the complainants in 
barrels, bags, or other receptacles bearing the words “ La Favorita, 
or any word or words substantially the same in sound or appear- 
ance: Provided, That nothing herein shall prevent the defendants 
from dealing in the true and genuine “ La Favorita” flour of the 
complainants. 

16—342 
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4. That the complainants recover their costs herein, to be taxed, 
but there shall be no accounting. | 
ALFRED C. COXE. 


195 Agreed to as to form. 
JOHN HENRY HULL, 
Def’ts’ Att'y. 


( Endorsed:) U.S. circuit court, southern district of N. Y. Rob- 
ert S. Holt e al. vs. Jose Menendez eal. Final decree. S. St. J- 
McCutchen, compl’ts’ solicitor. U.S. circuit court. Filed Mar. 19th, 
1885. ‘Timothy Griffith, clerk. 


196 U.S. Circuit Court, Southern District of New York. 


Rosert 8. Ho tr et al., Appellees, 
vs. 
JosE MENENDEZ et al., Appellants. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the circuit court of the United 
States for the southern district of New York to the U.S. Supreme 
Court on the appeal to said Supreme Court in the above- -entitled 
cause, and that the exhibits be retained by the clerk of the circuit 
court until the hearing of said appeal in the U. S. Supreme Court. 

New York, August llth, 1885. 

A. V. BRIESEN 

For Appellants. 
S. ST. J. McCUTCHEN, 

‘or Respondents. 


197 Endorsed: U.S. circuit court. Filed August 18th, 1885. 
Timothy Griffith, clerk. 


198 Supreme Court of the United States. 


Ropert 8. Horr et al., Appellees, 
v8. 
JosE MENENDEZ et al., Appellants. 


To the honorable the Supreme Court of the United States: 


The appeal of Jose Menendez and Joaquin Menendez, the above- 
named defendants and appellants, respectfully showeth— 

That upon the 17th day of July, 1882, the above-named com- 
plainants filed their bill in the circuit court of the United States for 
the southern district of New York against the above-named defend- 
ants, alleging that these defendants and appellants did wrongfully 

infringe upon the exclusive rights of said complainants under 
199 andto a certain trade-mark, consisting of the words “ La 
Fayorita,” and used by them on flour, ‘the said bill setting 
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forth the due registration of said trade-mark on the 28th day of 
February, 1882, and charging these defendants and appellants with 
wrongfully buying, offering, and selling flour of like character and 
appearance as that sold by said complainants and in imitation 
thereof and marking the same with said alleged trade-mark 
“La Favorita;” the said bill further praying that the said de- 
fendants and appellants be enjoined and restrained from the use 
of said alleged trade-mark and from otherwise selling or offer- 
ing to sell any flour in imitation of complainants’ goods, and 
be compelled to account for and pay to complainants 
200 all profits made by said defendants by the use of said alleged 
trade-mark or the sale of goods to which such trade-mark 
might have been attached, and also to account for and pay to said 
complainants all damages suffered by them by virtue of said alleged 
wrongful acts of said defendants and appellants, averring said dam- 
ages to be the sum of $10,000. To which bill the defendants and 
appellants made answer, filed Septemher Ist, 1882, denying that the 
complainants were the owners of said trade-mark “ La Favorita,” 
and denying the registration of said trade-mark, and denying that 
said defendants had ever wrongfully used said alleged trade-mark 
or wrongfully bought, offered, or sold any flour bearing said 
201 ~=alleged trade-mark or sold any goods in imitation of com- 
plainants’ goods, and averring that one Stepen O. Ryder 
was one of the originators of said alleged trade-mark “ La Favorita” 
and had continuously used the same as his individual trade-mark 
and was the owner of and entitled to use the same; that all the 
flour bought, offered, and sold by said defendants and appellants and 
marked with the name “La Favorita” was the production of Stephen 
O. Ryder, and that many other dealers had for many years, to the 
knowledge of said complainants, used the said name of “ La Favor- 
ita” as a brand for flour without objection by them; and the com- 
plainants filed their replication to the said answer on the 29th day 
of September, 1882, and thereafter both parties took proofs 
202 in this suit, and the same was brought on for final hearing 
before the said circuit court in the February term of the year 
1885 upon the pleadings and proofs therein; whereupon the said 
court on such hearing decided that the said words “ La Favorita ” 
were the trade-mark of said complainants and used by them on flour, 
and that the defendants and appellants had infringed upon the ex- 
clusive rights of the complainants under the same, but that said 
complainants were not entitled to any damages on the profits derived 
by said defendants and appellants therefrom and ordered that a de- 
cree be rendered accordingly and an injunction issue restraining 
said defendants from the further use of the said trade-mark “ La 
Favorita.” 
203 That thereupon an injunction was made in this cause as 
ordered and is now still in effect, and that on the 19th day of 
March, 1885, a final decree was made and pronounced in the cause, 
wherein it was, in substance, adjudged and decreed that these de- 
fendantsand appellants be forever enjoined from the use of said trade- 
mark “ La Favorita,” and that they pay the complainants’ costs, the 
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same to be taxed; that on the 3d day of April, 1885, said costs were 
duly taxed at the sum of $303.56 and judgment was entered for that 
sum. 
Wherefore these appellants appeal from so much of said decree of 
said circuit court of the United States as adjudges said complainants 
to be the owners of said trade-mark “ La Favorita” and ad- 
204 judges these appellants infringers thereof, and respectfully 
prays that the decree of the said circuit court and the bill, 
answer, pleadings, depositions, evidence, and proceedings in the 
said cause may be sent to the Supreme Court of the United States 
without delay, and that the said Supreme Court may proceed to hear 
the cause anew, and that so much of the said decreee of the circuit 
court as adjudges said trade-mark “La Favorita” to be the property 
of said complainants and these appellants infringers thereof may be 
reversed and a decree made dismissing the whole of said bill with 
costs with such other decree as to the Supreme Court shall seem 


just. 


Dated New York, 11th April, 1885. 
ARTHUR V. BRIESEN, 
Altorney for Appellants. 


The foregoing appeal is hereby allowed. 


Dated April 11, 1885. 
WM. J. WALLACE. 


205 Endorsed : Supreme Court of the United States. Robert 8. 

Holt et al., appellees, vs. Jose Menendez et al.,appellants. Ap- 
veal. Briesen & Steele, counsel for appellants, 229 Broadway, New 
York. U.S. circuit court. Filed April 11th, 1885. Timothy Grif- 
fith, clerk. 


206 Bond for Damages and Costs. 


Circuit Court of the United States of Ameriea for the Southern Dis- 
trict of New York, in the Second Circuit. 


Rosert S. Hout, Leonarp J. Buspy, aud CHartes W. McCurcHen: 
Appellees, 


vs. 
Jos—E MENENDEz and Joaquin Menenpez, Appellants. 


Know all men by these presents that we, George H. Palmer, of the 
city, county, and State of New York, and John C. Palmer, of the town 
of Summit, State of New Jersey, are held and firmly bound unto the 
above-named Robert S. Holt, Leonard J. Busby, and Charles W. 
McCutchen in the sum of six hundred dollars, to be paid to the said 
appellees; for the payment of which, well and truly to be made, we 
bind ourselves and each of us, our and each of our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 10th day of April, in the year 
of our Lord one thousand eight hundred and eighty-five. 


Drchonmminasieaaniiaaaaedaes ako tat ee 


JOSE MENENDEZ ET AL. VS. ROBERT 8. HOLT ET AL. 125 


Whereas the above-named Jose Menendez & Joaquin Menendez 
have taken an appeal to the Supreme Court of tho United States to 
reverse the decree rendered in the above-entitled suit by the judge of 
the circuit court of the United States for the southern district of New 
York : 

Now, therefore, the condition of this obligation is such that if the 
above-named appellants shall prosecute their said appeal to effect 
and answer all damages and costs if they fail to make good their 
plea, then this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 

GEO. H. PALMER. Hr S. 
JNO. C. PALMER. L. 8. 


Sealed and delivered and taken and acknowledged this 10th day 
of Ap’l, 1885, before me— 
[L. s. | TIMOTHY GRIFFITH, 
Clerk U. S. Circuit Court, Southern Dist. of New York. 


207 [Endorsed:] Vol. —,page —. U.S. circuit court. Robert 

S. Holt et al., appellees, vs. Jose Menendez et al., appellant-. 
Bond for costs on appeal. , proctor. After oral examina- 
tion I deem the sureties on within bond sufficient. Timothy Griffith, 
cl’k. Wm. J. Wallace. U.S. circuit court. Filed Ap’l 11, 1885. 
Timothy Griffith, cl’k. 


Unirep STaTes OF AMERICA, 
Southern District of New York, ts 


Geo. H. Palmer and Jno. C. Palmer, each for himself, being duly 
sworn, deposes and says that he is worth the sum of twelve hundred 
dollars over and above all his just debts and liailities. 

GEO. H. PALMER. 
JNO. C. PALMER. 


Sworn to this tenth day of Ap’l, A. D. 1885, before me— 
[L. s.] TIMOTHY GRIFFITH, 
Clerk U.S. Circuit Court, Southern Dist. of New York. 


208 By the Honorable William J. Wallace, one of the judges 
of the circuit court of the United States for the southern dis- 
trict of New York. 


To Robert S. Holt, Leonard J. Busby, and Charles W. McCutchen: 


Whereas José Menendez and Joaquin Menendez have lately ap- 

ealed to the Supreme Court of the United States from a decree 
{ately rendered in the cireuit court of the United States for the 
southern district of New York, made in favor of you, the said Robert 
S. Holt, Leonard J. Busby, and Charles W. McCutchen, and have 
filed the security required by law, you are, therefore, hereby cited to 
appear before the said Supreme Court, at the city of Washington, 
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on the second Monday of October, 1885, to do and receive 

209 what may appertain to justice to be done in the premises. 
Given under my hand, at the city of New York, in the 
southern district of New York, in the second circuit, the 11th day of 
April, in the year of our Lord one thousand eight hundred and 


eighty-five. 
WM. J. WALLACE. 


(Endorsed :) Supreme Court of the United States. Jose Menen- 
dez et al., appellants, vs. Robert 5. Holt eé al., appellees. Citation. 
Briesen & Steele, counsel for appellants, 229 Broadway, New York. 
Service of the within citation is hereby admitted this 13th day of 
April, 1885. 5S. St. J. McCutchen, att’y for appellees. 


210 Uwnirep Srates or AMERICA, Mae 
Southern District of New York, { °°’ 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to two hundred and nine, inclusive, contain a true and complete 
transcript of the record and proceedings had in said court in the 
case of Robert S. Holt, Leonard J. Busby, and Charles W. McCutchen, 
complainants & appellees, against Jose Menendez and Joaquin 
Menendez, defendants & appellants, as the same remain of record 
and on file in said office. | | 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the citv of New York, in the southern district 
of New York, in the second circuit, this 18th day of August, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the said United States the one hundredth 
and tenth. | 

[Seal of U. 8. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U. S. No. 342. Jose 
Menendez and Joaquin Menendez, appellants, vs. Robert 8. Holt, 
Leonard J. Busby, and Charles W. McCutchen. Filed October 7, 
1885. 
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ALFRED V. RYDER VS. ROBERT S. HOLT ET AL. 1 


1 The President of the United States of America to Alfred V. 
[x.s.] Ryder, Greeting: 

You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the southern district of New York, in the second circuit court, in 
equity, on the first Monday of September, A. D. 1882, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by Robert S. Holt, Leonard J. Busby, 
and Charles W. McCutchen, and do further and receive what the 
said court shall have considered in that behalf; and this you are 
not to omit under the penalty on you of two hundred and fifty 
dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, on the 
seventh day of August, in the year one thousand eight hundred 
and eighty-two, and of the Independence of the United States of 
America the one hundred and seventh. 

JOSEPH M. DEUEL, Clerk. 

ROWLAND COX, 

Compl'ts’ Sol’r. 


The defendant is required to enter appearance in the above cause 
in the clerk’s office of this court on or before the first Monday of 
September, 1882, or the bill will be taken pro confesso against him. 

J. M. D., Clerk. 


2 I hereby certify that on the 9th day of August, 1882, at 
the city of New York, in my district, 1 personally served the 

within subpeena upon the within-named Alfred V. Ryder by ex- 
hibiting to him the within original and at the same time leaving 
with him a copy thereof, dated Nov. 15th, 1882. 

HENRY E. KNOX, 

U.S. Marshal 8S. D. N. Y., 
L. H. 


[Endorsed :] U.S. cireuit court. Filed Nov. 15,1882. Joseph M. 
Deuel, clerk. . 


3 Bill of Complaint. 


Circuit Court of the United States for the Southern District of New 
York. 


Rosert S. Ho tr et al. vs. ALFRED V. RYDER. 


S. St. J. McCutchen, solicitor for complainant, 170 Broadway, N. 
Y.; Rowland Cox, of counsel. 
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9 ALFRED VY. RYDER VS. ROBERT 8S. HOLT ET AL. 


4 ircuit Court of the United States for the Southern District 
of New York. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York : 


Robert 8. Holt, of the city, county, and State of New York, Leon- 
ard J. Busby, of the city of Brooklyn, county of Kings, and State of 
New York, and Charles W. McCutchen, of the township of North 
Plaintield, county of Somerset, and State of New Jersey, who are 
partners engaged in business at the city of New York under the 
firm name of Holt and Company, bring this their bill of complaint 
against Alfred V. Rider, doing business at the city of New York 
under the name of A. V. Rider. 

And thereupon your orators complain and say that your ora- 
tors are dealers in and buy and sell flour and grain; that they are 
copartners in such business and transact their said business under the 
firm or copartnership name of Holt and Company; that said Robert 
S. Holt, one of your orators, has been engaged in such business of 

buying and selling flour and grain for more than thirty-five 
5 years at the city of New York, and for more than twenty-five 

years last past has been at the head, as senior or leading 
partner, of the firm of Holt and Company; that the said firm of 
Holt and Company has from time to time been changed or dissolved 
by the retirement from the then existing firm of various persons as 
members thereof, but in each such instance a new firm or copart- 
nership has been immediately formed, which said new firm has 
thereupon succeeded to the firm name, good will, brands, trade- 
marks, and other assets of such preceding firm, so that there has 
been no interruption of the name and business identity of Holt and 
Company for said period of twenty-five years and over,and for such 
period the said firm name has been well known in the business 
community,and has had at all times and still has a high reputation 
in such trade and with the public in the city of New York and 
elsewhere, and your orators aver that they are now legally seized of 
the good will and all the trade-marks ever at any time used by the 
firm of Holt and Company, and especially the trade-mark herein- 
after mentioned. 

Your orators further show unto your honors that during or about 
the year 1861 the said firm of Holt and Company selected, adopted, 
and appropriated to their exclusive use the arbitrarily selected and 
fanciful words or term “ La Favorita” as a brand or trade-mark to _ 
distinguish and identify a certain flour of their, the said Holt and 
Company’s, selection and preparation and sold by such firm; that 
such words or term “La Favorita” as a brand or trade-mark for 
flour was first used by said firm of Holt and Company, and had 
never, prior to its adoption and use by them, as your orators are in- 
formed and verily believe, been used upon or in connection with or 
in designation of flour, and that your orators, as successors to said 
prior firms of Holt and Company, are now, and your orators and 
such preceding firms of Holt and Company have always been, enti- 


o 


>» 


ME ee 


ALFRED V. RYDER VS. ROBERT 8. HOLT ET AL. 3 


tled to use it as a brand or trade-mark as applied to flour, and that 
no one but your orators and their predecessors in such firm of Holt 

and Company has ever at any time had a right to use, 
6 and no one but your orators now have a right to use the 

same as a brand or trade-mark as applied to flour, or any 
words or designations substantially like it, and that since the time 
of the adoption and first use of said trade-mark, to wit, since the 
year 1861, the same has been continuously used and applied to flour 
by said firm of Holt and Company until the present time. 

Your orators further show that said firms of Holt and Company 
have at all times exercised great care in the selection, packing, and 
preparation of the flour packed and sold by them under this brand, 
“ La Favorita,” and have carefully advertised the same, and by their 
care and efforts have extensively introduced the same to the trade, 
and the same has come to be widely known in and desired by the 
trade in the United States and elsewhere, and that the sale of the 
flour so stamped or marked has been and is now an important part 
of your orators’ business and therefrom large profits have accrued to 
your orators, and there has been and is nowa settled and permanent 
demand for your orators’ said flour so by them marked and branded 
as aforesaid. 

Your orators further show that the manner in which such brand 
has been and is used by them consists in stamping or stenciling the 
same upon the heads of barrels, half barrels, and quarter barrels 
of such flour and upon the sides of bags of such flour, the words “ La 
Favorita” being stenciled in large and conspicuous letters and being 
the prominent feature of the brand or mark, and with such words 
there are generally stenciled,in smaller and less conspicuous letters, 
the name of said firm, Holt and Company, and words or marks in- 
dicating the quality and quantity of flour contained in such bag, 
barrel, or other package, but your orators claim that the essential 
feature of their said lawful trade-mark is the said words or term “ La 

Favorita,” and may be exclusively used by them as a trade- 
7 mark as applied to flour in any form, and whether associated 
with other words or marks or not. 

And your orators further show that prior to the 28th day of Febru- 
ary, A. D. 1882, to wit, on the 17th day of October, 1881, your orators 


_ being entitled to the exclusive use of said trade-mark and being citi- 


zens of the United States, they complied in all respects and particu- 
lars with the requirements of the statute of the United States, to wit, 
the act of Congress entitled “An act to authorize the registration of 
trade-marks and protect the same,” approved March 3, 1881— 

First. By causing to be recorded in the Patent Office a statement 
specifving the name, domicile, location, and citizenship of the party 
applying; the class of merchandise and the particular description of 
goods comprised in such class to which the particular trade-mark 
had been appropriated ; a description of the trade-mark itself, with 
fac-similies thereof, and a statement of the mode in which the same 
had been and was applied and affixed to goods, and the length of 
time during which the trade-mark had been used. 

Second. By paying into the treasury of the United States the sum of 
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twenty-five dollars and complying with such regulations as had been 
prescribed by the Commissioner of Patents; that the said applica- 
tion so made by your orators was accompanied by a written declara- 
tion, verified by a member of the firm, to the effect that your orators 
had at the time a right to the use of the trade-mark sought to be 
registered, and that no other person, firm, or corporation bad the 
right to such use either in the identical form or in any such near 
resemblance thereto as might be calculated to deceive; that such 
trade-mark was and had been used in commerce with foreign na- 
tions, and that the description and /fac-similies presented for registry 
truly represented the trade-mark sought to be registered. 

And thereupon the said lawful trade-mark was, on the 28th day of 
February, 1882,duly registered in thesaia Patent Office, and a due and 

formal certificate of registration, bearing date on said day,signed 
8 by E. M. Marble, Commissioner of Patents, and sealed with 

the seal of the Department of the interior of the United States, 
was issued and delivered to your orators, whereby and by a compli- 
ance with the laws of the United States in the premises there was 
confirmed, recognized, and secured to your orators the exclusive: 
right to use within the United States the said lawful trade-mark for 
the period of thirty years from said 28th day of February, 1882, as 
by reference to said certificate of registration, declaration, and other 
papers will more fully and at large appear and to which your ora- 
tors beg leave to refer. 

Your orators further show that the said respondent, Alfred Y. 
Ryder, is engaged in business asa commission merchant and dealer in 
flour and grain at the city of New York, in the said southern dis- 
trict of New York, and has long been cognizant of the high repu- 
tation of your orators’ flour aforesaid and of the said trade-mark 
lawfully applied and used to distinguish and identify the same ; that, 
being so cognizant and well knowing the rights of your orators in 
the premises, in erder to injure your orators by diverting the profits 
in the sale of the genuine article and otherwise, the said respondent 
has at divers times, both prior to and since the 28th day of Febru- 
ary, 1882, and since your orators acquired the exclusive right to use 
said trade-mark as aforesaid, at the city of New York, in said south- 
ern district of New York, wilfully and fraudulently prepared, offered, 
and sold flour of like character and appearance and put up in pack- 

ages like your orators’, to which have been attached and ap- 
9 plied marks and brands embodying in every instance a 

reproduction, counterfeit copy,and imitation of the aforesaid 
lawful trade-mark, to wit, the words “ La Favorita,” owned and used 
by your orators, as hereinbefore set forth, and hasso offered and sold 
said packages of flour so put up in imitation of your orators’ goods, 
and having applied and attached thereto said false and fraudulent 
marks and brands embodying in every instance said false and frau- 
dulent reproduction and counterfeit of said lawful trade-mark, as 
and for the true and genuine flour prepared and sold by your ora- 
tors, and by them alone, and this to your orators’ great loss and in- 
jury, and although often requested to desist the said respondent 
refuses to do so—that is tosay,the said respondent has, at.the time 
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and place aforesaid, applied the words “ La Favorita” to packages 
of flour not prepared or sold by or for your orators, and, having 
done so, has sold the flour thus falsely marked as the flour selected 
by your orators, and refuses to desist from so doing, to your orators’ 
great loss and injury actually sustained. 

Your orators charge that the said flour so fraudulently sold by the 
respondent as and for the flour of your orators as aforesaid has been 
of an inferior character, and has been sold ata price below the price 
of the genuine goods, thus damaging both your orators’ reputation 
and amount of sales. 

Your orators say that they cannot with certainty state the exact 
amount of profits diverted by the said respondent as aforesaid, nor 
can they currectly estimate the amount of damage and injury sus- 
tained by them by reason of the fraudulent acts complained of, but 
believe the same to be large, and charge that it amounts to the full 
sum of ten thousand dollars, and pray that the said respondent may 
full and true disclosures make as to the same, and may be decreed 
to account therefor in full, and otherwise to respond in damages as 

may appear to be equitable. 
10 To the end, therefore, that your orators may obtain relief 
in the premises in this honorable court, where they can alone 
obtain relief, they humbly pray— 

1. That said Alfred V. Ryder may be made respondent to this bill 
and compelled to answer eachand every allegation therein contained 
under oath the same and as fully as if directly interrogated as to 
ach. 

2. That the said respondent may be compelled to render, before a 
commission of this court, a full, true, perfect, and complete account 
of all profits of every description diverted from your orators or made 
by the use of any and all imitations of said trade-mark used by your 
orators as aforesaid or by the sale of goods to or unto which such 
imitation or imitations may have been in anywise attached, and 
may be decreed to pay over to your orators the full and entire 
amount of such profits. 

3. That the said commission be also required to ascertain and re- 
port to this court what injury and loss have otherwise been inflicted 
upon your orators by the imitation by the respondent of said trade- 
mark owned and used by your orators as aforesaid. 

4. That the said respondent, his agents and servants, be forever 
enjoined and restrained from in any manner using said trade-mark 
or any mark or marksin anywise substantially similar thereto in such 
manner and form as to mislead and from otherwise selling or offer- 

ing to sell any imitation or imitations of your orators’ goods. 
1] 5. That a restraining order may be issued without delay, 

directed to the respondent aforesaid, his agents and servants, 
enjoining and restraining them from any use of said trade-mark 
during and until the termination of this suit, and from using any 
imitation thereof, and otherwise enjoining and restraining the 
fraudulent acts complained of. 

6. That said respondent be compelled to deliver and surrender to 
the marshal of this court, or to some other person or persons to be 
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appointed by this court, any and all brands or stencils embodying 
said trade-mark or any imitation thereof whatsoever and that the 
marshal or other person or persons be commanded and directed to 
destroy the same. 

7. And, finally, to the end that equity may be done and that the 
relief herein prayed for and all other relief that it may be righteous 
in the premises to administer may be afforded your orators, may it 
please your honors such relief fully to grant and to award against 
the said Alfred V. Ryder a writ of subpcena of the United States of 
America, issuing out of and under the seal of this honorable court, 
commanding him, on a certain day therein to be named and under 
a certain penalty, to be and appear in this honorable court, then and 
there to answer al! and singular the premises, and to stand to and 
perform and abide such further order, direction, and decree as may 
be made against him. 

And your orator, as in duty bound, will ever pray, &e. 

S. St. J. McCUTCHEN, 


Solicitor for Complainants, 170 Broadway, N. Y. City. 
ROWLAND COX, Of Counsel. 


12 UnITED STATES OF AMERICA, } ahs 
Southern District of New York, | ~~ ° 


Robert 8. Holt, of lawful age, being duly sworn, deposes and says 
as follows, to wit: I am a member of the firm of Holt & Company, 
the complainants in the foregoing bill named. I have read the said 
bill of complaint and know the contents thereof. I know of my 
own knowledge that all the matters and things stated as within the 
knowledge of complainants are true in all respects and particulars, 
and as to the statements touching all other matters and things I 


verily believe them to be true. . 
ROBERT 8. HOLT. 


On this 22d day of July, 1882, before me personally came Robert 
S. Holt, personally known to me to be the identical person described 
in the foregoing affidavit, and subscribed and made oath to the 
same. 

Witness my hand and seal of office. 

EDWIN F. COREY, [1.s.] 
Notary Public, County and State of New York. 


13 [Endorsed:] U. S. circuit court, southern district of N. 

Y. Robert S. Holt et al. ag’st Alfred V. Ryder. Bill of 
complaint. S. St. J. McCutchen, sol. for compl’t, 170 Broadway, 
N. Y. city. U.S. circuit court. Filed Aug. 7, 1882. Joseph M. 
Deul, clerk. | 
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14 Circuit Court of the United States for the Southern Dis- 
trict of New York. 


Rosert 8S. Hott, LEoNARD J. Buspy, and Coaries W. McCutTcHen 
against 


ALFRED V. RYDER. 


The answer of the defendant to the bill of complaint of Robert 8. 
Holt, Leonard J. Busby, and Charles W. McCutchen, complain- 


alts. 


This defendant, reserving to himself all right of exception to the 
said bill of complaint, for answer thereto, saith: , 
He admits that the firm of Holt and Company has been from 
time to time changed or dissolved; and he denies that in each 
15 such instance the new firm formed under that name had 
thereupon succeeded to the good will, brands, trade-marks, 
and other assets of such preceding firm; and he further denies that 
the complainants are now legally seized of the good will and all the 
trade-marks ever at any time used by the firm of Holt and Com- 
pany; and he denies that said complainants are legally seized or 
are the owners of the trade-mark “ La Favorita.” 

And defendant, further answering, alleges that in the year 
1861, up to the year 1868, one Stephen O. Ryder was a mem- 
ber of the complainants’ firm of Holt and Company, and was 
one of the originators of the said trade-mark “La Favorita,” 
and has always and does now own and use the same as a pro- 

prietor and owner thereof, and has continually used the same 
16 as his individual trade-mark since the year 1868 and has 

always been entitled to use the same; that said Ryder has at 
all times exercised great care in the selection, packing, and prepa- 
ration of the flour packed and sold by him under the brand of “ La 
Favorita” and has carefully and extensively advertised the same 
and by his care and efforts has extensively introduced the same to 
the trade, and the same has come to be widely known in and desired 
by the trade in the United States and elsewhere, and that the sale of 
the flour so marked or stamped has been and is now an important 

part of said Ryder’s business, and that all the flour bought 
17 and sold by defendant marked with the name of “ La Favor- 

ita” has been of the production of said Ryder and is so known 
to be by defendant’s enstomers and for that reason is in great de- 
mand by said customers. 

And defendant further alleges that the manner in which said 
Ryder marks the said flour so prepared by him is entirely different 
from the manner in which said complainants mark their said flour, 
and that in particular the said Ryder uses in connection with the 
name “ La Favorita” his own name in full in conspicuous and dif- 
ferent letters, so as to draw attention thereto and to indicate that 
the said flour is of his own particular preparation and in order 
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to distinguish the same from the flour of complainants 

18 and from the flour of many other dealers who have for many 

years used the said name of “ La Favorita” as a brand for 

flour in common with said Ryder, as is well known to said com- 

-plainants, and without objection by them during the whole of said 
time. 

And defendant alleges that he has no knowledge or information 
of the registration of said trade-mark in the Patent Office, as is 
alleged in aid compiaint, and he therefore denies the same. 

And, fu: cher answering, said defendant denies that he has ever 
wilfully and fraudulently prepared, offered, and sold flour put up in 
packages like those of complainants, or to which have been attached 

and applied marks and brands embodying in any instance 
19 any reproduction or counterfeit or copy or imitation of the 

trade-mark “ La Favorita,” alleged to be used by the com- 
plainants, and he denies that he has so offered and soid packages of 
flour put up in imitation of complainants’ goods, as and for the true 
and genuine flour prepared and sold by complainants, and he 
further denies that he has ever sold flour marked with the name 
“La Favorita” as the flour selected by complainants, but, on the 
contrary, has always sold such flour as the special selection of said 
Ryder. 

And said defendant, further answering, alleges that he has no 
k nowledge or information sufficient to form a belief as to any of the 

other allegations in said complaint contained, and he there- 
20 fore denies the same. 

And the said defendant, further answering, denies that the 
said complainants are entitled to the relief or any part thereof in 
the said complaint demanded ; and this defendant prays the same 
advantage of his aforesaid answer as if he had pleaded or demurred 
to the said bill of complaint; and this defendant prays to be hence 
dismissed with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

ALFRED V. RYDER, 

Defendant. 

JOHN HENRY HULL, 
Solicitor and of Counsel for Defendant, 

200 Broadway, N. Y. 


UNITED STATEs OF AMERICA, a 
Southern District of New York, j ~’ 


21 Alfred V. Ryder, being duly sworn, says that he is the 
defendant in the above-entitled action; that he has read the 
above answer subscribed by him and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters which are therein stated on information and belief, and as to 
those matters he believes it to be true. 
Sworn before me this 3lst day of August, 1882. 
ALFRED V. RYDER. 
WM. STAINTON, 
Notary Public, City and County of New York. 


) 
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Endorsed: United States circuit court. Robert S. Holt et al. ag’t 

Alfred V. Ryder. Answer. J. H. Hall, solicitor and of 

22 counsel for def’t, 200 Broadway, N. Y. U.S. circuit court. 
Filed Sept. Ist, 1882. Joseph M. Deul, clerk. 


23 ~~ Circuit Court of the United States, Southern District of New 
York. In Equity. 


Rosert S. Ho rt e¢ al. vs. ALFRED V. RYDER. 


The replication of Robert 8. Holt, Leonard J. Busby, and Charles W. 
McCutchen, complainants, to the answer of Alfred V. Ryder, de- 
fendant. 


These repliants, saving and reserving unto themselves now and 
at all times hereafter all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insufficien- 

cies of the said answer, for replication thereunto, say that they 
24 will aver, maintain, and prove their said bill of complaint to 

be true, certain, and sufficient in law to be answered unto, and 
that the said answer of the said defendant is uncertain, untrue, and 
insufficient to be replied unto by these repliants without this, that 
any other matter or thing whatsoever in the said answer contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things these 
erpliants are and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly pray as in and by their: 
said bill they have already prayed. 

S. ST. J. McCUTCHEN, 
Complainants’ Solicitor, 170 Broadway, N. Y. City. 


25 (Endorsed :) U. S. circuit court, southern district of New 

York. In equity. Robert 8. Holt et al. vs. Alfred V. Ryder. 
Replication. U.S. cireuit court. Filed Sept. 29,1882. Joseph M. 
Deul, clerk. 


26 United States Circuit Court, Southern District of New York. 
In Equity. 


Rosert 8S. Hort, Leonarp J. Busspy, and CHartes W. McCurcHEen 
vs. 
ALFRED VY. RYDER. 


This cause having come on to be heard upon the bill of complaint 
herein, the answer thereto of the defendant, Alfred V. Ryder, the 
replication of the complainants to such answer, and it having been 
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10 ALFRED VY. RYDER VS. ROBERT 8S. HOLT ET AL. 
stipulated that this cause should abide the event of the action en- 
titled Holt vs. Menendez: 

Now, therefore, on consideration thereof, it is oan ‘ed, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, viz: 

1. That the complainants are entitled to the exclusive use 
27 of the words “ La Favorita” as a brand or trade-mark for 
flour. 


2. That the defendant has infringed the right of the complain- 
ants by the use of the words “ La Favorita ” as a brand or mark for 
flour not prepared by the complainants. 


3. That a perpetual injunction issue herein directed to the said de- 
fendant, his agents, servants, and workmen, enjoining and restraining 
them and each of them forever hereafter from, in any form or man- 
ner, directly or indirectly, using the said trade-mark of the complain- 
ants, namely, the words “ La Favorita,” or any word or words sub- 

stantially similar thereto in sound or appearance in connec- 
28 tion with the preparation or sale of flour, and from branding, 

marking, applying, or attaching to barrels, bags, boxes, or 
other receptacles said trade-mark “La Favorita” or any word or 
words substantially like it in sound or appearance, and from selling 
or offering to sell any flour not prepared by the complainants in 
barrels, bags, or other receptacles bearing the words “ La Favorita” 
or any word or words substantially the same in sound or appear- 
ance, provided that nothing herein shall prevent the defendant from 
dealing in the true and genuine “ La Favorita” flour of the com- 
_ plainants. 


4th. That the complainants recover their costs herein to be taxed, 
but there shall be no accounting. 
ALFRED C. COXE. 


Agreed to as to form. 
JOHN HENRY HULL, 
Def’t’s Att'y. 
29 (Endorsed :) U.S. circuit court, southern district of N. Y. 
Robert 8. Holt et al. vs. Alfred V. Ryder. Final decree. S. 
St. J. McCutchen, compl’t’s solicitor. U.S. circuit court. Filed 
Mar. 19th, 1885. Timothy Griffith, clerk. 


30 U.S. Cireuit Court, Southern District of New York. 


Ropert 8. Ho tr et al., Appellees, 
v8. 
ALFRED V. Ryper, Appellant. 
We hereby consent that the foregoing papers shall constitute the 


record to be sent by the clerk of the circuit court of the United 
States for the southern district of New York to the U.S. Supreme 
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Court on the appeal to said Supreme Court in the above-entitled 
cause. 


New York, Aug. 11th, 1885. 
A. V. BRIESEN, For Appellant. 
S. Sr. J. McCUTCHEN, 
For Respondent. 


31 (Endorsed :) U. S. circuit court. Filed August 18th, 1885. 
Timothy Griffith, clerk. 


32 Supreme Court of the United States. 


Rosert 8. Hott et al., Appellees, 
vs. 


Atrrep V. Ryper, Appellant. 


To the honorable the Supreme Court of the United States: 

The appeal of Alfred V. Ryder, the above-named defendant and 
appellant, respectfully showeth that upon the 7th day of August, 
1882, the above-named complainants filed their bill in the cireuit 
court of the United States for the southern district of New York 
against the above-named defendant, alleging that this defendant and 

appellant did wrongfully infringe upon the exclusive rights 
33 of said complainants under and to a certain trade-mark, 

consisting of the words “ La Favorita,” and used by them on 
flour, the said bill setting forth the due registration of said trade- 
mark on the 28th dav of February, 1882, and charging this defend- 
ant and appellant with wrongfully preparing, offering, and selling 
flour of like character and appearance as that sold by said com- 
plainants and in imitation thereof, and marking the same with said 
alleged trade-mark, “ La Favorita,” the said bill further praying 
that the said defendant and appellant be enjoined and _ restricted 
from the use of the said alleged trade-mark and from other- 
wise selling or offering to sell any flour in imitation of the 

complainants’ goods, and be compelled to account for 
34 all and pay to complainants the profits made by him by the 

use of said alleged trade-mark or the sale of goods to which 
such trade-mark might have been attached, and also to account for 
und pay to said complainants all damages suffered by them by vir- 
tue of said alleged wrongful acts of said defendant and appellant, 
averring said damages to be the sum of $10,000, and that said de- 
fendant and appellant’ be compelled to surrender all brands or 
stencils embodying said alleged trade-mark to the marshal of the 
court to be destroyed; to which bill the defendant and appellant 
made answer, filed September 1, 1882, denying that the complain- 

ants were the owners of said trade-mark “ La Favorita” and 
30 denying the registration of said trade-mark, and denying 

that said defendant had ever wrongfully used said alleged 
trade-mark or wrongfully prepared, offered, or sold any flour bear- 
ing said alleged trade-mark, or ever prepared, offered, or sold any 
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goods in imitation of complainants’ goods, and averring that one 
Stephen O. Ryder was one of the originators of said alleged trade- 
. mark “ La Favorita,” and had continuously used the same as his 
individual trade-mark and was the owner of and entitled to use 
the same; that all the flour prepared, bought, and sold by said 
defendant and appellant and marked with the name “La Fa- 
vorita” was the production of said Stephen O. Ryder, and that 
many other dealers had for many years, to the knowledge 
36 of said complainants, used the said name of “ La Favorita” as 
a brand for flour without objection by them, and the com- 
plainants filed their replication to said answer on the 27th day of 
September, 1882, and thereafter, on the 10th day of October, 1882, a 
stipulation was made between the parties and filed on October 24th, 
1882, in said circuit court, that this cause should be argued with 
and abide the event of the cause of the same complainant against 
Jose Menderdez et a/., then pending in the said circuit court, and 
thereafter both parties took proofs in said last-mentioned suit, and 
the same was, together with this cause, brought on for final hearing 
before the said circuit court,in the February term of the year 
37 1885, upon the pleadings and proofs therein ; whereupon the 
said court on such hearing decided that the said words “ La 
Favorita ” were the trade-mark of said complainants and used by 
them on flour, and that the said defendant and appellant had in- 
fringed upon the exclusive rights of the complainants under the 
same, but that sai’ complainants were not entitled to any damages 
or the profits derived by said defendant and appellant therefrom, 
and ordered that a decree be rendered accordingly and an injune- 
tion issue restraining said defendant from the further use of the said 
trade-mark “ La Favorita.” 

That thereupon an injunction was made in this cause as ordered 

and is now still in effect, and that cn the 19th day of March, 
38 1885, a final decree was made and pronounced in the cause, 

wherein it was, in substance, adjudged and decreed that the 
defendant and appellant be forever enjoined from the use of said 
trade-mark “ La Favorita,” and that he pay the complainants costs, 
the same to be taxed; that on the 3d day of April, 1885, said costs 
were duly taxed at the sum of $22.69, and judgment for that sum 
entered. 

Wherefore the appellant appeals from so much of said decree of 
said circuit court of the United States as adjudges said complain- 
ants to be the owners ‘of said trade-mark “ La Favorita” and ad- 
judges this appellant an infringer thereof, and respectfully prays 
that the decree of the said circuit court and the bill, answer, plead- 

ings, depositions, evidence, and proceedings in the said case 
39 may be sent to the Supreme Court of the United States with- 

out delay, and that the said Supreme Court may proceed to 
hear the said cause anew, and that so much of the said decree of 
the circuit court as adjudges said trade-mark “ La Favorita” to be 
the property of said complainants and this appellant an infringer 
thereof may be reversed and a decree made dismissing the whole of 
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said bill with costs, with such other decree as to the Supreme Court 
shall seem just. 
Dated New York, 11th April, 1885. 
ARTHUR V. BRIESEN, 


Attorney for Appellant. 


The foregoing appeal is hereby allowed. 
Dated April 11th, 1885. 
WM. J. WALLACE. 


40) (Endorsed :) Supreme Ceurt of the United States. Robert 

S. Holt et al., appellee-, vs. Alfred V. Ryder, appellant. Ap- 
peal. Briesen & Steele, counsel for appellant, 229 Broadway, New 
York. U.S. cireuit court. Filed April 11th, 1885. Timothy Grif- 
fith, clerk. 


41 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


Rosert S. Hott, Leonarp J. Busspy, and CoHarites W. McCurTcHen, 
Appellees, 
vs. 


AtrreD V. Ryper, Appellant. 


Know all men by these presents that we, George H. Palmer, of the 
city, county, and State of New York, and John C. Palmer, of the town 
of Summit and State of New Jersey, are held and firmly bound unto 
the above-named Robert S. Holt, Leonard J. Busby, & Chas. W. 
McCutchen in the sum of one hundred dollars, to be paid to the 
said appellees; for the payment of which, well and truly to be made, 
we bind ourselves and each of us, our and each of our heirs, execu- 
tors, and administrators, jointly and severally, firmly by these pres- 
euts. 

Sealed with our seals and dated the 11th day of April, in the vear 
of our Lord one thousand eight hundred and eighty-five. 

Whereas the above-named Alfred V. Ryder has taken an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled suit by the judge of the circuit court of 
the United States fur the sourthern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Alfred V. Ryder shall prosecute his said appeal to effect 
and answer all damages and costs if he shall fail te make good his 
plea, then this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 

GEO. H. PALMER. [L.s. 
JNO. C. PALMER.  [L.8. 


estielldiiiaahnmeelibeeditceminsanndmaanamarn 
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Sealed and delivered and taken and acknowledged this 11th day 
of April, 1885, before me— 
[v. s.] CHAUNCEY O. MIDDLEBROOK, 
Notary Public, County of New York. 


4? UnitTep STATES OF AMERICA, 
Southern District of New York, { 


George H: Palmer and John C. Palmer, being duly sworn, each for 
himself depose- and says that he is worth the sum of two hundred 
dollars over and above all his just debts and liabilities. 

GEO. H. PALMER. 
JNO. C. PALMER. 


88 . 


Sworn to this 11th day of April, A. D. 1885, before me— 
[L. s.] CHAUNCEY O. MIDDLEBROOK, 
Notary Public, County of New York. 


[Endorsed:] Vol. —, page —. U.S. circuit court. Robert 8. 
Holt et al., appellees, vs. Alfred V. Ryder. Bond for costs on appeal. 
——,proctor. After oral examination I deem sureties on within 
bond sufficient. Timothy Griffith,ecl’k. Wm.J. Wallace. U.S. cir- 
euit court. Filed Ap’! 11,1885. Timothy Griffith, clerk. 


43 By the Honorable William J. Wallace, one of the judges of 
the circuit court of the United States for the southern district 
of New York. 


To Robert S. Holt, Leonard J. Busby, and Charles W. McCutchen: 
Whereas Alfred V. Ryder has lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the cir- 
cuit court of the United States for the southern district of New York 
to Robert 8. Holt, Leonard J. Busby, and Charles W. McCutchen, 
and has filed the security required by law, you are, therefore, hereby 
cited to appear before the said Supreme Court, at the city of Wash- 
ington, on the second Monday of October, 1885, to do and receive 
what may appertain to justice to be done in the premises. 
44 Given under my hand, at the city of New York, in tie 
southern district of New York, in the second circuit, the 11th 
day of April, in the year of our Lord one thousand eight hundred 


and eighty-five. 
WM. J. WALLACE. 


(Endorsed :) Supreme Court of the United States. Alfred V. 
Ryder, appellant, vs. Robert S. Holt et al., appellees. Citation. Brie- 
sen & Steele, counsel for appellant, 229 Broadway, New York. 


Service of the within citation is hereby admitted this 13th day of 
April, 1885. 
S. St. J. McCUTCHEN, 
Att'y for Appellees. 


 crsppewartl U.S. circuit court. Filed Ap’l 15th,1885. Timothy 
Griffith, clerk. 
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45 UnitTep STATEs OF AMERICA, an 
Southern District of New York, . 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to forty-four, inclusive, contain a true and complete transcript of the 
record and proceedings had in said court in the case of Robert 8. 
Holt, Leonard J. Busby, and Charles W. McCutchen, complainants 
& appellees, against Alfred V. Ryder, defendant & appellant, as the 
same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 18th day of August, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the said United States the one hundred and 
tenth. 

[Seal of U. 8S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C.C. U.S. No.341. Alfred V. 
Ryder, appellant, vs. Robert S. Holt, Leonard J. Busby, and Charles 
W. McCutchen. Filed October 7, 1885. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 76. 


ALFRED. V;: RYDER, 
- | Appellant, . 


ROBERT T. HOLT, LEONARD J. BUSBY ann CHARLES Wy. 
McCUTCHEN. 


JOSE MENENDEZ any JOAQUIN MENENDEZ, 


Appellants, p 

vs. 
ROBERT T. HOLT, LEONARD J. BUSBY ann CHARLES W. 
McCUTCHEN. mp 


F 
APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. an 


BRIEF IN BEHALF OF THE APPELLANTS. 


-_ — -_ - - a ee ARCA SERN 


ARTHUR v. BRIESEN, 
Of Counsel for Appellants. 


Supreme Court of the Wnited States, 


OcTOBER TERM, 1888. 


en ee eae ne 


ALFRED V. RYDER, 
Appellant, 


Vs. 


Ropert T. Hout, LEonarp J. 
BusBy and CHARLES W. Mc- 
CUTCHEN, 


\ 
JOSE MENENDEZ and JOAQUIN 
MENENDEZ, 
Appellants, 


VS. No. 77. 
Rosert T. Hout, LEONARD J. 


BussBy and CHARLES W. Mc- 
CUTCHEN. 


Appeals from the Circuit Court of the United States 
for the Southern District of New York. 


BRIEF IN BEHALF OF THE APPELLANTS. 


Statement of Facts. 


These suits were brought by the appellees, the complain- 
ants below, against these appellants, the respondents 
below, for alleged infringement of a certain so-called 
‘‘ trade-mark ” on flour, to wit, the brand ‘‘ La Favorita.” 


2 
The bills of complaint allege that the complainants’ firm 
of Holt & Co. has from time to time been changed or dis- 
solved by the retirement of the then existing firms of 
various persons as members thereof, but in each such 
instance a new firm or co partnership has been imme- 
diately formed, which said new firm has thereupon suc- 


ceeded to the firm name, good-will, brands, trade-marks . 


and other assets of such preceding firm; also that the 
complainants’ firm of Holt & Co. adopted and appropriated 
to ‘‘ their” exclusive use, during or about the year /86/, the 
arbitrarily selected and fanciful words or term ‘ La Fa- 
vorita,” as a brand or trade-mark to distinguish and 
identify a certain flour of their, the said Holt & Co.’s, 
selection and preparation, and sold by such firm. 

The bills of complaint show further that in February, 
1882, that is, twenty-one years after the adoption of the 
trade-mark, the complainants caused to be registered in 
the Patent Office, in accordance with the Act of March 3, 
1881, their said trade-mark ‘‘ La Favorita,” and that by 
certificate, dated the 28th of February, 1882, the Commis- 
sioner of Patents confirmed and recognized complainants’ 
right to said trade-mark. A copy of said certificate of 
registration is contained in the record of case No. 77, at 
pp. 50 to 53 inclusive, and shows the entire brand to be as 
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FAMTIY HPULOU R. 
HOLT & COMPANY. 


The bills of complaint also allege that the defendants 
prior to andsince the date of said registration have in- 


=" 


fringed upon the complainants’ rights by selling in the 
Southern district of New York flour, bearing a reproduc- 
tion, counterfeit copy and imitation of said trade-mark, to 
wit: the words, ‘‘La Favorita,” and that such acts on the 
part of the defendants have resulted in. diverting trade 
from the complainants, wherefore an injunction, an ac- 
counting of profits and damages, and a decree awarding 
the complainants the costs of suit are prayed for. 

The defendants in their answers deny in the first place 
that every time the firm of Holt & Co. has been 
changed or disolved the new firm formed under the same 
name has thereupon succeeded to the good-will, brands, 
trade-marks‘and other assets of the preceding firm. 

The answers further deny that the complainants are 
legally seized or are the owners of the trade-mark ‘‘ La 
Favorita.” The answers allege that fron: 1861 to 1868 
one Stephen O. Ryder was a member of the complainants’ 
firm of Holt & Co., and was one of the originators of the 
trade-mark ‘* La Favorita,” and that said Stephen O. 
Ryder now owns and uses said brand or trade-mark, and 
has continually used the same since the year 1868, has al- 
ways been entitled to the use thereof, and that the de- 
fendants have only sold flour, which had been branded by 
said Ryder in accordance with his aforesaid alleged rights, 
but that Ryder marks the flour, not as complainants mark 
theirs, but differently therefrom in that he always 
adds his own name in full, in conspicuous and different 
letters, thereby indicating that the flour is of his own par- 
ticular preparation, in order to distinguish the same from 
the flour of complainants and from the flour of many 
other dealers, who have for many years used the said 
name ‘‘ La Favorita ” as a brand of flour, to complainants 
knowledge and without objection on their part. 

The answers deny moreover all intention to.defraud or 
injure the complainants, and specifically deny all other al- 
legations in the bills of complaint contained. 

This being the character of the pleadings, the proofs 
show the following facts: 

On the 25th day of January, 1861, an agreement was 
entered into in writing for the creation of the firm of 
Holt & Company, by and between Robert 8. Holt, Stephen 
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G. Searls and §. Oscar Ryder. This agreement is repro- 
duced on pages 55 and 56 of the record in case No. 77, and 
is here reproduced for the convenience of the Court. It is 
in words as follows: 

“* This agreement, made this twenty fifth day of Jan- 
**wary, A. D., one thousand eight hundred and sixty-one, 
‘* between Robert S. Holt, party of the first part ; Stephen 
“ G. Searls, party of the second part, and S. Oscar Ryder, 
** party of the third part, witnesseth : 

‘* That the said parties mutually agree with each other 
“to form acopartnership under the following articles : 


‘ist. The business shall be that commonly known as 
‘the flour and commission business, and shall be con- 
‘* ducted in the City of New York under the firm name of 
‘“* Holt & Company. and sihall continue for the term of 
‘three years from and after the first day of February, A. 
** D. one thousand eight hundred and sixty-one. 


‘* 9d.. The parties hereto shall respectively contribute as 
“* their portions of the capital as follows, viz.: 


‘* Robert S. Holt and Stephen G. Searls, the parties of 
_ “* the first and second parts aforesaid, shall contribute the 
** balances which shall appear to the credit of their re- 
** snective accounts on the books of the former firm of Holt 
“& Company upon the balancing of such books on the 
** first day of February, one thousand eight hundred and 
** sixty-one, and S. Oscar Ryder, party of the third part, 
** shall contribute the sum of FIVE THOUSAND DOLLARS 7n 
* cash on the first day of February, one thousand eight 
** hundred and sixty-one, and, should he desire to do so, a 
‘* like sum of five thousand dollars within one year there- 
** after. 


‘* 3d. The losses and profits shall be shared and appor- 
‘** tioned, one-half to Robert S. Holt, three-tenths to Ste- 
“« phen G. Searls, and two-tenths to S. Oscar Ryder, and 
** the partners shall devote their time and best efforts to 
‘“* the business of the firm. 
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“4th. Hach partner shall be entitled to interest on any 
‘‘ amount contributed by him to the capital from the time 
‘‘ 7t ts contributed, yearly, the same to be credited to him 
‘al the end of each year and accumulated, and each shall 
** be entitled to interest yearly ou such portion of his share 
of the profits as he shall not have drawn out during the 
‘* year, to be computed from the time when the same shall 
be credited to him and accumulated. The partnership- 
* accounts and statements shall be made up to the first day 
‘‘ of February in each year. 

‘* It is expressly agreed that neither partner shall lend 
‘* or use the name, credit or means of the firm excepting in 
‘‘ets own legitimate operations, and under no circum- 
‘* stances whatever shall the name or credit of the firm be 
‘* loaned or exchanged with any other person or firm, nor 
‘* shall either party be interested or concerned in any other 
‘* business or business operations, nor separutely lend his 
‘* own name or credit to any other person unless the writ- 
‘* ten consent of his copartners be first had and obtained. 

‘* And the parties bind themselves to keep and perform 
** these articles in good faith, and be true to each other. 

‘* In witness whereof, the parties to these presents have 
‘* hereunto set their hands and seals the day and year first 
‘* above written. 


a 


Ca 
* 


** RoBERT 8S. HOLT, Seal. | 
‘* STEPHEN G. SEARLS, | Seal. | 
** S. OSCAR RYDER, | Seal. |” 


~ 


Sealed and delivered in 
‘* the presence of 
‘* Geo. A. CURTIS. 


~ 
, aa 


It will be seen that the copartnership created by said 
agreement was to continue until February 1, 1864, and that 
Mr. Holt’s share of profits in the firm were fixed at fifty 
per centum, Searls’ at thirty per centum, and Ryder’s at 
twenty per centum. But without further instrument in 
writing, the firm continued unchanged till the first day of 
February, 1869, when the firm was dissolved, and the fol- 
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lowing document executed, see page 118 record, to 
wit: 
‘* New York, Feb. 1, 1869. 

** Dissolution.—The partnership heretofore existing be- 
“tween the undersigned, under the firm of Holt & Com- 
‘““nany, exptres this day by its own limitation. 

‘* RoBert 8S. HOLT, 
‘‘ STEPHEN G. SEARLS, 
“*S. OscaR RypDErR.” 


Upon this dissolution going into effect, Mr. Ryder en- 
tered into business for himself, and immediately began to 
sell flour under the name ‘*‘ La Favorita.” From the alle- 
gations in the complaint and from the proofs in the case, 
it appears that the firm of Holt & Company, of which Mr. 
Ryder was a partner, adopted the name ‘‘ La Favorita ” 
as a brand at the time Ryder wasa partner. When Ryder 
ceased to be a partner trial balances were made, and an 
appraisement of assets, which however did not contain 
the trade marks of the firm as assets (see answer 3, page 
70 Record). Ryder stepping out of the firm, or rather 
starting for himself. immediately began the use of the 
mark ‘‘ La Favorita,” and did so, as he testifies, under the 
belief that that brand with certain others was part of the 
property of the firm in which he had been a partner and 
which property was not at the dissolution conveyed by 
either partner exclusively to the other. 

That Holt himself and his subsequent partners had full 
knowledge of Ryder’s continued use of the .term ‘* La 
Favorita” after February, 1869, is amply proven in the 
record. 

See Holt, ans. 123-125, p. 19. The trial there referred 
to having occurred in 186¥. See p. 60, Record. 


Mr. Holt himself testifies (answer 221, page 29, Record) 


as follows: 

‘“Q), 221. Have you not repeatedly seen since Mr. Ryder 
‘left your firm, quotations of ‘** La Favorita” and other 
** evidences of his using the brand? 

A. I have seen such quotations, indicating that he was 
‘* at least offering it for sale.” 


ad 


=o. 


Smee 


— 
i 


Mr. Busby, one of the complainants, and who has been 
connected with Mr. Holt for over twenty vears, testifies 
in 1882, that he knew of Ryder using the brand ‘La 
Favorita” for eleven or twelve years (see answer 38, page 
36, Record). 

Mr. Wheeler, who entered Holt’s employ in February 
1869, and has been with him until 1879—even his partner— 
testifies as follows (page 45, Record): 

‘“*@. 8. Do you know whether S. Oscar Ryder used the 
brands of Holt & Company immediately after his retire- 
‘* ment from the firm? 

- 2. cee, oe. 

““Q. %. Please state when, to uour knowledge, he first 
‘** used the brands of Holt & Company? 

‘A. During the year 1869 and subsequently. 

‘*@. 10. What brand or brands did he use, if you 
‘* know ? 

* A. La Selecta and La Favorita.” 


La 
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See also Ryder’s testimony, pages 68 and 93 of Record. 


The Court below, in its opinion, found that ‘‘ RYDER 
commenced using the brand in 1869, andhas used it con- 
‘* tinuously since; that the complainants knew of this, cer- 
‘* tainly as early as 1871 is not disputed; that they pro- 
‘* tested at all is denied.” 


. 


. 


These facts are referred to for the purpose of enabling 
the Court to decide whether the story told by Mr. Holt (in 
answer 190, page 26) to the effect that Ryder agreed orally 
and informally not to use said brand (a story ‘* supported ” 
by Mr. Busby, who was not present however at said alleged 
interview, but who claims that Ryder told him 
the purport of it—see answer 14, page 34), 
is or is not probably true; Ryder claiming in 
his testimony that the conversation in question related 
only to the trade mark ‘‘ Potomac” (see p. 70 and 71, Rec- 
ord), which he agreed he would not use, and which, as a 
matter of fact, he never did use; that it did not in any 
way refer to ‘‘ La Favorita;” and that because of this un- 
derstanding he went right on and sold ‘‘ La Favorita;” it 
being also understood at the time that Ryder was to go 
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into the flour business ‘see answer, lower part p. 88, Rec- 
ord). Ryder, testifying thirteen years after these trans- 
actions, admits that he does not recollect all details of the 
conversations, but that ‘* La Favorita ” still belongs to him, 
‘‘as I never gave it up ” (lower part page 91). 

It seems that Ryder’s action in dealing with this mark 
ever since he left the old firm was in harmony with his un- 
derstanding of his rights as then formulated. If it had 
been in violation of his uuderstanding with Mr. Holt, as 
the testimony of complainants now seeks to show, Holt 
would in all probability not have waited thirteen years be- 
fore bringing these proceedings, but while the alleged oral 
agreement was fresh in his mind, would at once have 
sought to enjoin Mr. Ryder from acting contrary to said 
supposed agreement. This fact, therefore, that Ryder was 
for thirteen years allowed, without protest and interfer- 
ence, to use the mark ‘‘ La Favorita,” is strongly corrobo- 
rative of his testimony, from which it appears that he dis- 
tinctly reserved that right, and was understood to possess 
that. right by Mr. Holt, at the time of the dissolution of 
the firm. 

In further corroboration of the correctness of Mr. 
Ryder’s position on this question we point to the copart- 
nership agreements that were entered into by Holt after 
the dissolution of the firm of February, 1869. 

The old firm of Holt & Company, in which Ryder, 
Searls and Holt were partners, was, as we have seen, dis- 
solved on the first of February, 1869. The next articles of 
copartnership were entered into between Holt & Searls 
(see Defendants’ Exhibit No. 1, page 56, Record), in which 
it is provided that upon the termination of the partner- 
ship *‘ the goodwill of the business and the right to liquid- 
ate the affairs of the partnership shall belong to Holt.” 
A like clause about the goodwill and right to liquidate ap- 
pears in the next agreement entered into between Holt, 
Searls and Busby in January, 1873 (page 57, Record), also 
in the next following agreement, of January, 1876, be- 
tween Holt, Searls and Busby (p. 57, Record), also in the 
subsequent agreement of January, 1878, between Holt, 
Busby and Wheeler (page 58, Record); and also in the 
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agreement of May, 1879, between Holt, Busby and Mc- 
Cutchen, the present complainants (page 59, Record). 

Why was this clause regarding the goodwill of the busi- 
ness, which would seem to carry the trade marks inserted 
in each agreement affer Ryder’s withdrawal, and why 
was it not in the Ryder agreement? Mr. Holt himself 
states the reason (in his answer to question 94, page 17 of 
the Record) as follows: 


‘94 v-Q. Then you cannot give the substance of the 
‘* difference between the two ? 

‘“ 4. Not literally ; I remember no difference but the ex- 
‘‘ oress statement of what had previously been tacitly un- 
‘* derstood in regard to the goodwill of the business resid- 
‘“ing in myself, this being done in consequence OF THE 
‘* DISAGREEMENT BETWEEN MY FORMER PARTNERS at my 
‘* father’s suggestion.” 


It appears, therefore, that Holt was aware, after Ryder’s 
withdrawal, of the cardinal distinction between the agree- 
ment with Ryder and the agreements made after that 
time with his new partners, said distinction lying in the 
fact that Ryder had not agreed to let the ‘‘ goodwill” of 
the old firm rest in Mr. Holt, or in Mr. Searls or in him- 
self; while Holt’s subsequent partners allagreed that such 
goodwill should remain at the dissolution as Holt’s per- 
sonal property. This understanding on the part of Holt 
clearly prevented him from bringing suit against Mr. 
Ryder in 1869, and was effective in and after 1882, al- 
though, through lapse of time, to Mr. Holt’s memory 
lost. 

The record shows further that, beside Mr. Holt and his 
partners and ex- partners, many others have for a consider- 
able period of time had undisturbed enjoyment of the 
mark or name *‘ La Favorita,” on flour; many of which 
parties had no connection with Holt or with O. §. Ryder, 
directly or indirectly. Thus Mr. Holt himself says that 
for several years some, and within more recent times, 
others have used the brand ‘ La Favorita” (see answer 236, 
page 31, Record), amongst whom are Rowland & Company, 
George B. Robinson, Austin, Nichols & Co. and George V. 
Hecker & Co. 
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Mr. Busby testifies (on page 36) that others beside Ryder 
have used said brand from five to six years, amongst 
whom were Mr. Rowland, Austin, Nichols & Co. and 
Hecker (see page 43); also Mr. Robinson. 

Mr. Busby further testifies on the rebuttal as follows 


(page 62): 

“<Q. 7. Are you able to say whether the firm of Holt & 
“ Co. have had a knowledge of the name of the person 

‘whom it has been said manufactured La Favorita flour 
‘* at LA Ports, INDIANA? 

‘A. We have not.” 


He further testifies (answer 8, page 62) that the firm of 
Holt & Co. has known that a brand of La Favorita flour 
has been offered on the Exchange for several years manu- 
factured somewhere in the West. 

Who this western party is appears from the following 
correspondence, part of which took place before these suits 
were brought, and which is copied from pages 66 and 67 
of the record: 

“Sr. Louis, May 18, 1882. 
.* Mr. Li. J. BusBy, New York. 

‘* Friend Busby: Yours of the 5th received and noted. 

** Thave made enquiries, and also had our brokers who 
‘ sell for us on our home market to make enquiries, but 
‘“* thus far have not been successful. J suppose Geo. Bain 
‘‘ or rather the Atlantic Mill Co. has that brand, but they 
** do not acknowledge it. I SUPPOSE THERE MUST BE A 
“GOOD MANY BRANDS BY THE NAME ‘LA FAVORITA.,’ 
‘‘ FATHER SAYS, IN 1857, WHEN HE WAS WITH THE FIRM OF 
‘“S. G. Sears & Co., RUNNING THE LACLEDE MILLS OF THIS 
** CITY, THEY HAD A BRAND ‘LA Favorira.’ As that mill 
** has changed hands several times, I suppose that brand 
‘remained with the mill. Mr. J. B. M. Kehlor is the pre- 
‘“* sent owner of the mill. Who has the control of that 
‘brand in New York? Or if you can give me any other 
** points will do all I can at this end to help you. Does 
‘* this brand arrive in large or small lots? Weather thus 
‘* far good for the growing crop. My regards to Mr. R. 
“ S. Holt. 


“* Your friend, 
“J. H. Gopparp.” 


sé 
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regards to Mr. Holt. 


1] 


‘* St. Louis, May 31, 1883. 


‘“ Friend Busby: Haven’t heard from you since enquiry 
regarding the ‘La Favorita’ brand or trade-mark, 
although during pasi month or six weeks we have had 
two communications from S. Oscar Ryder regarding 
same. WE AVOIDED ANSWERING THE SAME. What do 
you know about New York and Pennsylvania wheat 
crops, their prospects, and then, how about Ohio; what 
do you hear from the millers in that State? Please give 
me what information you can. The prospects hereabouts 
not at all good. Indianw and Illinois very bad; Mis- 
sourt about 4 of an average crop; Kansas ts good. We 
look for pretty stiff prices from this time on, possibly too 
high for millers to use it to advantage. So far we have 
not had much warm weather, and what wheat we raised 
will havea late harvest. Let me hear from you. My 


** Yours truly, 
* J. H. GopDARD.” 


‘* New York, June 5, 1883. 


J. H. Gopparp, Sf. Louzs:. 

‘* My dear Friend: I was pleased to find your familiar 
handwriting on my desk; do not like to have old friends 
slip away from us, and while we know that each year 
the use of N. Y. to St. Louis millers is rapidly be- 


‘coming a place to send very surplus stock only, we are 


glad at all times to hear and return any information of 
interest, and to be of service apart from the regular busi- 
ness. Kirst, I AM OBLIGED FOR YOUR DECLINING TO GIVE 
ANY INFORMATION TO MR. RYDER IN REGARD TO THE BRAND 
YOU HAVE. The facts are these: Mr. Holt personally 
originated a brand ‘La Favorita, for which we have 


‘ during the past twenty years built up, by care and pains- 


taking work, a trade-mark that is valuable. This en-' 
couraged others, we are sorry to say, Mr. Ryder among 
them, to make imitations and offer as the original. This 
we are endeavoring to stop by the law’s slow process, and 
a claim was set up that a brand existed in St. Louis 
prior io ours. Of this we were ignorant, but such a 
case as that of which your father spoke, of the possession 
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‘* of a brand many years ago, BUT OF SUBSEQUENT DISUSE 
(2???) would not work against us very badly. Still we 
** are obliged by your kindness, as we shall be much pained 


** to hear Mr. Goddard placed in opposition to.us by any 


“acts of our opponents. 

‘* The brand about which I wrote you about a year ago 
‘WAS MADE AT LA Porte, IND., BUT OF LATER DATE THAN 
‘“ouR oWN, has been coming to the Eastern market 
** FOR SOME YEARS, BUT NOT INTERFERING WITH OUR TRADE 
“In ANY WAY. I WOULD LIKE MR. GODDARD TO 
“KNOWN OUR POSITION FULLY, as we think we 
“are asking the Courts toaward us only that which 7s our 
‘* own property, earned by years of care. 

‘* In regard to corps, we find that St. Louis is about as 
** high relatively as any market in the country; more so 
“ than either N. Y. or Chicago. Our position is that, 
‘while N. Y., Md., Va., Del., and N. J. have about a full 
** average crop, Penna., is poor, probably not over 75 per 
‘* cent.; Ohio is very bad, our reports agreeing that 50 and 
‘* 60 per cent. of last crop is all that can be expected. Our 
** reports from Illinois are nearly as poor as Ohio, but 
** Indiana is said to bemuch better. Kansas is reported 
“excellent, and Texas, Kentucky, and Tenn. good. If 


- 
* 


.** the spring wheat States have large average and good 


“result with the heavy stock we are carrying over from 
** 1882 we think the deficiency may be less than claimed. 
** Our export trade in wheat is very dead; orders are can- 
** celled daily, and very full stocks said to exist in every 
** part of Hurope. Mr. Holt wished me to remember him 
* kindly, and I add that it has given me pleasure to write 
‘*you and hope that the next interval may be much 


** shorter. 
** Very truly, 
‘il, & Oa 


We call attention here particularly to that part of 
Busby’s letter to Goddard where he says: ‘‘ The brand 
‘about which I wrote you a year ago was made at La 
** Porte, Ind., but of later date than our own (sic), has 
** been coming to the Eastern market for some years, but 
‘“* not interfering with our trade in any way.” Mr. Eldridge 
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Goddard, probably the father of J. H. Goddard with 
whom this correspondence was carried on, isa witness in 
the case (see page 114 Record), and shows that the former 
firm of S. G. Sears & Co., used the brand La Favorita in 
1857, and that the business of that firm has now passed 
into the hands of the Laclede Mill. 

To the same effect is the testimony of Mr. Alexander 
H. Smith (on pp. 111 to 113 of the Record), he showing 
that as Goddard had written to Busby in his 1882 letter 
that the Leclede Mill is now owned by J. B. M. Kehlor. 
At this stage, that is during the cross-examination of Mr. 
Smith, ‘counsel fo complainants offered ih evidence a 
paper marked Exhibit ‘‘A.” (See pp. 113 and 117 Re- 
cord). 

St. Louts, Aveust 6, 1883. 

‘* Know all men by these presents that I, James B. M. 
‘* Kehlor, merchant, of the City of St. Louis, Missouri, 
being the owner of the Laclede Mills, for and in consider- 
‘ation of the sum of one dollar to me in hand paid by 
‘* Robert S. Holt, Leonard B. Busby and Charles W. 
‘* McCutchen, composing the firm of Holt & Co., of the 
** City of New York, do hereby assign, transfer, and set 
‘* over to.said firm of Holt & Co., all my right, title and 
‘* interest, if any, of any nature or kind, in or to any cer- 
‘tain brand or trade-mark for flour called *‘ La Favor- 
eta.’ 

In witness whereof, I have here:nto set my hand and 
** seal, at St. Louis, this 6th duy of August, A. D., 1883. 
“J. B. M. Kenuor. [SEAL).” 


La 
~~ 


The Court below, in its opinion, says that this branch of 
the defense, which it deems a defense of ‘‘want of origin- 
ality,” is not pleaded, and also that the St. Louis brand of 
La Favorita has been abandoned and forgotten. 

As to its not being pleaded, we reply by quoting from 
the answer: ‘* They (defendants) deny that said com- 
‘‘plainants are legally seized or are the owners of the 
‘* trade-mark ‘ La Favoritta;’” and also ‘‘of many other 
‘* dealers who have for many years used the said name of 
‘* *La Favorita’ as a brand of flour, as is well known to 
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‘* said complainants and without objection by them during 
‘* the whole of said time.” 

In so far as the Court below says that the La Favorita 
brand of St. Louis flour has been abandoned and forgot- 
ten, we fail to find any evidence of that fact. Smith 
shows that while he was with the Western concern the 
Favorita brand of flour was used for eight or nine years ; 
that when the Laclede mill was sold to Kehlor, ‘*‘ that one 
brand of flour was specified and others understood to 
pass” (see page 114). 

Goddard only shows that he retired from Sears & Com- 
pany in 1861, and that since that time he has not used the 
brand nor seen it. Of course he had nothing to do with it 
since, and as to him, it may be true that the mark was as 
‘* dead as Chelsea.” 

Bridges says (page 116) that the brand was used from 
1858 until 7863; he had no occasion to see it after that 
time. 

The Goddard letters to Busby show that Kehlor is the 
owner of the mill in which that brand was used. The 
fact that the complainants took an assignment from 
Kehlor in August, 1883, long after this suit was brought, 
shows that they found, or thought they found, that Kehlor 
had important rights to sell in that connection. 

In addition to this proof, of a previous use of the mark 
‘*La Favorita” on flour, we have the testimony of the 
witnesses Rowland (page ¥6), Bowman (page 99), Thomp- 
son (page 100) and Robinson (page 1v0), to the previous 
and simultaneous use of the brand by others. Rowland 
shows that he has known the brand as early as 1855 in St. 
Louis, being made there for the export trade by Goddard 
and others, and that he himself 7s using the words ‘‘ La 
Favorita,” having branded it on his flour since 1872, 
having never heard auy protest from complainants until 
1882. | 

Bowman shows that he has known the brand La Favor- 
ita for twenty years, and that it was at that time repre- 
sented as coming from La Porte, Indiana, and that his 
house in which this flour was sold was never interfered 
with by Holt & Company. 

Thompson shows that he is with the house of Robeson & 
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Company, flour dealers, and that for fourteen years that 
house has sold ‘‘ La Favorita, receiving the brand first 
from John P. Early, of La Porte, Indiana, and that his 
house has never been interfered with by the com- 
plainants. 

George B. Robinson testifies that he has known the 
brand ‘** La Favorita” for about twelve years; that his 
own firm has put it on flour since 1878, and that no pro- 
test emanated from the complainants until 1882. The 
same witness bought La Favorita of Roberson & Co., F. 
W. Mullin & Co. (see page 102 of the Record), and that 
besides these, Austin, Nichols & Co. and Rowland & Co. 
made and sold it. 3 , 

We have thus shown that the mark *‘ La Favorita” is 
largely used as a brand by flour dealers; that it had been 
so used before Holt & Company, in 1861, thought of using 
the name; that it has been so used since Holt & Company 
used the name; and always prior to 1882 without protest 
on the part “of the complainants; and that in 1883 the 
complainants took an assignment from Kehlor, in whom 
the oldest title to said brand had been proven to vest. 

Of course, the Kehlor assignment cannot here avail the 
complainants; it is not alleged as basis of title in the bills 
of complaint. 

That the mark ‘‘La Eavorita@’ is one of a number of 
marks used by the complainants for the purpose of dis- 
tinguishing a certain grade or quality of flour, and not as 
a trade-mark on all their flour, is also proven. 

Mr. Holt shows that his firm employs several brands of 
flour (see lower part page 11, Record). He is further 
asked (page 19): 


“194 w-Q. What did you then know of in relation to any 
‘“* claim of infringement ? 

‘A. Twas informed that Rowland and Ryder were 
‘‘ offering BRANDS of flour for sale the right to which be 
‘* longed to us. 

‘©1295 a-Q. Give the names of the brands ? 

‘* 4. The brand in question was one ‘ La Favorita.’ 

** 196 a-Y. Any others ? 
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‘““ A. There were others, but I do not now distinctly re- 
call. 

‘197 x-Q. Do you recollect a brand called Potomac 
used by your firm ? 

a ay | 

‘128 v-Y. Was not this the ouly brand that had any 
real value as a trade mark at this time ? 

** A. It was not. 

‘* 129 x-Y. Had the brand La Favorita any real value 
at that time? 

** A. It had some—not so much as the Potomac. 

‘* 130 w-Y. Had these others that you speak of as having 
been used by Ryder any value at that time ? 

** A. Fhey Aww had, more or less. 

“131 2-Y. Had not Potomac as much value in itself as 
all of them put together at that time ? 

** A. Having much the largest trade, I think it had.” 
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He also (in answer 191, page 26) speaks of another brand 
called Victoria which he used. In answer 71, page 15, he 
speaks of the brand ‘‘ La Selecta” used by him and his 
firm. On page 33, he shows that the brand La Favorita 
is applied to flour not made by Holt & Company, but (see 
answer 252) ‘‘ by somebody else.” He is asked: 


(Question 253, page 33.) ** Hasit always been made by 
** the same person ?” and he answers: *‘ It has not.” 

‘ Q. 254. How many different persons has it bee» made 
“* by ? 

“* A. It ts impossible for me to say. As a proprietory 
** brand we apply it to ANY flour that we think will sustain 
** the churacter of the brand. 

© 955 Q. Then it simply represents each time that you 
‘““ use it, a flour that, in your judgment, is equal or supe- 
‘“‘ rior to a flour for which it was used ? 

‘* A. It does. 


n 


“ 956 Y. It does not represent any particular variety of 


. 


n~ 


wheat Hour or .any manufacturer's make ? 
‘* A. It does not.” 


Mr. Busby, Mr. Holt’s partner, testifies (on pp. 34 and 
85, Record) of the use of several brands by the firm in 
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question (on page 36, answer 27); he speaks of the brand 
‘* Aurora;” in answer 48 he speaks of the brand ‘** Miranda,” 
and when he is asked (in question 49): 


** Wherein does the flour branded as ‘La Favorita’ dif- 
fer from the flour branded as ‘ Miranda?’ 


He answers: 


‘* The *‘ Miranda’ flour is whiter, less strong, milled in a 
different method, and of a different value on the market.” 


On page 38 he is asked to explain how he selects the 
flour for branding ** La Favorita;” and answers: 


(To question 57.) ** We exercise our judgment in such 
matters accordimg to circumstances. 

“@. 58 According to what circumstances ? 

‘4. According to time between each shipment, season 
‘* of the year, our knowledge of the manufacture and other 


** facts tneidental to the business.” 


He then answers (in reply to question 62, page 39) as 
follows: 


‘* We compare all flour branded ‘ La Favorita’ with the 
standard for that brand, excepting, as before stated, when 
circumstances make us think it unnecessary. 

‘ Q. 63. What do you mean by the word “ standard” 
in the last answer? 

‘A. The quauity of flour with which the brand is as- 
** sociated and which buyers expect to receive.” 

In answer 64 he says: ** /t is a matter of expert knowl- 
edge fortified by comparison when necessary; cannot be 
more closely defined.” 


‘é 


In answer 73, p. 40, he says that he thinks there are 
manufacturers of flour whose products he would not even 
inspect, and, in answer 75, page 41, he says that the Favor- 
ita brand is usually milled by stones. 

Mr. Wheeler, a former partner of Mr. Holt, testifies on 
page 45, to the effect that sundry brands were used by the 
complainants on flour. 
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On page 78, Mr. Ryder testifies that during the time he 
was with Holt & Company the trade marks ‘‘ La Favor- 
ita,” ‘‘ Montrose Family,” ‘‘ Aurora,” ‘* La Selecta,” and 
‘* Potomac,” were used by said firm as brands for flour. 
On page 83 he adds a sixth—‘* Wheeland ”’—to the list. 
On page 84 he is reminded by the cross-examining counsel 
that the same firm also used the brands *‘ Belle Mount” 
and **‘ Extra Baker’s ”—making eight. 

The evidence on this point leaves no room for doubt that 
each of the names put by Holt & Company on their flour 
was intended and designed to mark a particular quality of 
flour, or, as Mr. Busby puts it, a quality equal to a special 
standard (answer 46, page 37). Whether such a use of 
distinguishing names amounts to a trade mark, is one of 
the questions to be considered in this case. 

On the question of infringement the complainants intro- 
duced no proof, relying probably on the qualified admission 
which the answer contains, to the effect that ‘‘ La Favorita” 
flour sold by defendants was always accompanied by the 
name of Stephen O. Ryder, in conspicuous and different 
letters, soas to draw attention thereto, and to indicate 
that the said flour was of his own particular preparation, 
and in order to distinguish the same from the flour of 
complainants and from the flour of many other dealers, 
who have for many years ‘past used said name of “La 
Favorita” asa brand of flour, as is well known to said 
complainants, etc. 

As regards the case No. 76, against A. V. Ryder it 
seems proper to show that the bill of complaint charges 
one of the complainants to be a resident of the State of 
New York, the next a resident of Brooklyn, in New York, 
the third a resident of Plainfield, New Jersey, while the 
defendant Alfred V. Ryder is described as doing business 
at the City of New York under the name of A. V. Ryder; 
hence as to allegation of citizenship, this bill fails to show 
that the suit is between citizens of different States. 

On the question of locality of infringement the bill 
charges that the defendant prior and since the 28th of 
of February, 1882, at the City of New York, in the South- 
ern District of New York, has sold flour branded ‘‘ La 
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Favorita.” The record in No. 77 shows further (page 118, 
folio 181) that in suit No. 77, it was stipulated as follows: 
‘* Tt is stipulated and agreed by counsel that the case of 
‘complainants against Alfred V. Ryder be argued with, 
‘‘and abide the event of above entitled cause, except as 
** regards the accounting, if any be ordered. 
‘* Dated New York, October 10, 1882. 
**S. St. Jonn McCurcHen, 
‘* Compl’ts’ Sol’r. 
‘‘ Jouxn Henry HU tt, 
** Sol’r for Def’ts.” 


The above stipulation is entitled in the suit of Holt vs. 
Menendez, endorsed in that suit, and filed with the papers 
therein. These facts will raise the question, whether the 
stipulation and facts in the case gave the Circuit Court 
jurisdiction in the matter of the suit against A. V. 
Ryder. 

The foregoing are, as far as appears necessary, for the 
purpose of the brief, the salient facts brought out by the 
testimony in the case. 


ASSIGNMENT OF ERRORS. 
We believe that the Court below erred : 


First.—In holding that ‘‘ La Favorita” is a trade mark 
such as a court of equity will take cognizance of. 


SEconD.—-In holding and finding that the complainants 
are legally seized, or are the owners of the brand ‘* La 
Favorita.”’ 


Tuirp.—In holding and finding that the present com- 
plainants, Holt, Busby and McCutchen, have title to the 
exclusive use of the name La Favorita as a brand on flour 
superior to the title of R. S. Holt and 8. O. Ryder. 


FourtH.—In holding and finding that the term ‘* La 
Favorita,” as used by the complainants, has been in- 
fringed by these defendants, whose goods always carried 
the name of Mr. Ryder in connection with ‘‘ La Favorita.” 
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FirtH.—In holding and finding that the admitted laches 
of the complainants nevertheless entitle them to standing 
in a court of equity. 


SixTH.—It seems also that the Court below erred in 
assuming jurisdiction in the suit against A. V. Ryder. 


ARGUMENT. 


First.—Js the brand “* La Favorita,” as used by the 
complainants, a trade mark? 


Werespectfully submit that itis not. It clearly appears 
from the proofs that the complainants, who are merely 
dealers in flour and not manufacturers, employ a large 
number of brands and have done so for years past, placing 
the same upon their different packages of flour as their 
fancy or judgment might indicate. The proofs to which 
we have referred under this head show that the complain- 
ants their flour sometimes ‘‘ Potomac,” sometimes ‘‘ La 
Selecta,” sometimes ‘*‘ La Favorita,” at other times ‘‘ Vic- 
toria,” ‘‘ Aurora,” ‘‘ Miranda,” ‘‘ Montrose Family,” 
**Whealand,” “ Extra Baker’s ” and ‘‘ Belle Mount.” 

The proofs further show that it was the idea of the 
complainants to place the brand ‘* La Favorita” upon a 
peculiar quality of flour, so that said brand did not in it- 
self indicate ownership, but simply quality, and nothing 
but quality; the term ‘‘ Miranda” for instance, indicating 
another quality, or being at least intended so do; Busby’s 
testimony leaving it doubtful whether the complainants 
were very exacting in their application of the sundry 
brands. ) 

The certificate of registration filed in the Patent Office 
by complainants (and the proofs also support this certifi- 
cate) was to the effect that the complainants used the 
term *‘ La FaYorita ” in connection with the firm name of 
Holt & Company. The case,'therefore, seems to be on all- 
fours with the decision of this Court in Manufacturing 
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Company vs. Trainer, 101 U. S., p. 51. In that case this 
Honorable Court says (p. 55): 


‘* Upon the same principle letters or figures which, by 
‘* the custom of traders, or the declaration of the manu- 
‘* facturer of the goodsto which they are attached, are 
‘* only used to denote quality, are incapable of exclusive 
appropriation, but are open to use by any one, like the 
‘ adjectives of the language.” 


es 


The above opinion was followed in the Circuit Court by 
his Honor, Judge Wheeler in the case of Wilcox & Gibbs 
Sewing Machine ‘Company vs. The Gibbens Frame, 17 
Fed. Rep., 623, the Court, in its opinion, saying: 


** Anything descriptive of the properties, style or qual- 
ity of the article merely is open to all. Canal Co. vs. 
‘* Clark, 13 Weall., 311; Manuf’g Co. v. Trainer, 101 U. 
we | | 


sé 


In the case of The Royal Baking Powder Company vs. 
Sherrell ef al., decided by the Court of Appeals of the 
State of New York, in 1583, 93 N. Y., 331, Judge Rapallo, 
writing the opinion of the Court, says: 


‘* Letters or figures which, by the custom of traders or 
‘* the declaration of the manufacturers, are only used to 
‘* denote quality, are tnceapable of exclusive appropria- 
‘* tion, but are open to use by any one, like the adjectives of 
‘“ the language. (Amoskeag Co. v. Trainer, 101 U. S., 51; 
‘* Amoskeag Manuf. Company vs. Spear, 2 Sandf., 599). 
‘* The right to use a word or name as a trade mark, is the 
‘* right which a person has to use a certain mark or name 
‘* for articles which he has MANUFACTURED, so that he may 
‘* prevent another person from using it, because the mark 
‘* or name denotes that articles so marked or named were 
‘* MANUFACTURED by a certain person, and no one can have 
‘* the right to put the same name or mark upon his goods 
‘* and thus represent them to have been MANUFACTURED by 
‘* the person whose mark it is(Per Sir W. Page Wood, V.- 
‘* O., in Collins Co. vs. Cowen, 3 Kay & Johnson, 428). 
** But there can be no exclusive right to the use of words or 
‘* marks which have no relation to the origin or ownership 
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‘* of the goods, and are only meant to indicate their quality 
‘or grade.” 


In the same case, it appears from the opinion that the 
word ‘‘ Royal” was applied by the complainants to a 
specific article or quality, and that other terms were ap- 
plied to other qualities or grades; that, for instance, the 
term ‘‘ English ” was a brand used up to 1883; that the 
term ‘* Royal ” indicated their best grade; that the term 
‘* London” had always been their poorest. The presi- 
dent of the complainant company testified that the name 
‘* Royal” was identified with its goods as indicating 
grade of the highest quality. The Court then says: 


“* We think this case comes within the principle of the 
‘ case of Amoskeag M’ f’g Company v. Trainer (101 U.S 
‘51), Amoskeag M’ f’g Company v. Spear (2 Sandf., 599, 
‘* 616, 618), and that it appeared that by the custom of the 
‘“‘ trade and the declaration of the manufacturers, the 
‘“‘word * Royal’ was used to denote the quality or grade of 
“thegoods. * * * * In the present case the 
" euedence showed that the word * Royal’ was used on 

‘ one of their grades of extracts, for the purpose of desig- 

‘nating one of the grades. * * * * The motion 
“to dismiss the complaint should, we think, have been 
‘ granted.” 


The above decisions seem to dispose of the question 
under discussion. The term ‘‘La Favorita,” which at 
best, is descriptive in the same sense as ‘‘ La Selecta,” is 
admittedly used as a brand indicating a certain grade of 
flour; is admittedly used on flour not of complainants’ 
manufacture. It indicates that it is the ‘‘ favorite ” brand 
of Holt & Company, while the other indicates that it is 
the ‘‘ selected” brand of Holt & Company, the purchaser 
being intended to learn from these brands that each covers 
acertain grade of flour; the ‘‘ Favorita” being usually, 
but not always, milled by stones. 

We submit, therefore, that this Court will find that the 


term ‘‘ Favorita” being intended to indicate only quality, 


and not origin of manufacture, does not constitute a 
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trade mark in the sense in which the term tarde mark has 
by this and other high tribunals been heretofore defined. 


Second.—Are the complainants the legal owners of the 
so-called brand **‘ La Favorita?” 


Even assuming, for the sake of argument, that the brand 
‘*La Favorita ” constitutes a valid trade mark, it does not 
seem that the title alleged in the complaints has been made 
out. The bills of complaint allege that the said trade mark 
was adopted during or about the year 1861 by the then firm 
of Holt & Company, but the proofs show that many years 
prior to 1861, Goddard, Smith, Bridges and Kehlor used the 
same brand, ‘‘ La Favorita,” on flour, and it does not ap- 
pear that that brand had been abandoned by the first 
users at the time the then firm of Holt & Company 
‘* adopted it” in 1861. 

Of course, we are not able to state definitely that the S. 
G. Sears, who is referred to in Goddard’s, Bin’s, Bridges’ 
and Smith’s testimony, is the S. G. Searls who became 
partner with Goddard and Holt by the contract of January, 
1861. Wehave every reason to believe that he is the 
same party, and that in the testimony taken before the 
Notary in St. Louis the name of Mr. 8. G. Searls was only 
carelessly spelt. If the same Searls who was partner with 
Goddard, Smith, Pegeram and Whitmore afterwards, to 
wit, in 1861, entered the firm of Holt & Company, the 
‘* selection ” or “ adoption ” of the brand ‘‘ La Favorita” 
would be naturally explained. 

This, however, is but surmise. The fact remains that in 
St. Louis said brand had been used long before 1861 and 
afterwards, and that, by the assignment from Kehlor in 
August, 1883, which was offered in evidence by the coun- 
sel for complainants, the complainants sought to acquire 
the title from Kehlor to the original trade mark, thereby 
admitting the pertinency of the proofs previously adduced 
in that respect, and changing the base of title from that 
alleged in the bill of complaint to one not alleged therein. 
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if In other words, if the complainants, by the assignment 
| from Kehlor, acquired any rights to said brand, “‘ La 
Favorita,” such rights could only be enforced by suit al. 
leging said assignment, in which suit the question would 
arise, whether or not atrade mark could legally be as- 
signed by Kehlor without a simultaneous transfer to the 
assignees of Kehlor’s goodwill and business. 

But such a question is not now before the Court; and it 
is, for the purposes of the present suit, sufficient to show, 
first, that the said brand was used publicly prior to the 
} adoption thereof by the complainants; that it was used 
1 publicly by many others since the complainants adopted 
it, as we have fully shown in the statement of facts (p. 
14); and that the complainants have sought to cure their 
title by taking the assignment from Kehlor, admitting 
that Kehlor had a trade mark right in the premises to 
assign as late as 1883. We have failed to find in the 
record any evidence vf the abandonment of the mark ‘* La 
Favorita” by Kehlor or his predecessors. The assignment 
from Kehlor certainly shows that the said brand had not 
been ‘‘forgotten,” as the Court below in its opinion 
alleges. a. That this branch of the defense has been properly 
pleaded appears from the statement of fact, which points 
3A _ to the allegations in the answer that bear upon this matter. 


Third,—But assuming that *‘ La Favorita” is a good 
trade mark and that the firm of Holt & Company, as con- 
stituted in 1861, first adopted it, have the present complain- 
ants title to the exclusive use of said name as a brand on 
flour superior to the title of R. S. Holt and S. O. Ryder? 


We have shown in the statement of facts that in 1861 
Mr. Ryder was Mr. Holt’s and Mr. Searls’ partner, under 
an agreement which did not provide for the possession of 
the trade marks at the time of dissolution. We have 


Mr. Holt had entered into a new partnership with Mr. 
Searls, providing in the articles of agreement that at the 


shown that fifteen days before the dissolution of that firm 
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dissolution of this new partnership, the goodwill of the 
business should belong to Eolt. We need not here quote 
authorities to the effect that the trade marks accompany 
the goodwill. The case of the present complainants is 
based upon the idea that Mr. Ryder, when he separated 
from the firrn of Holt & Company, took with him no part 
of the good will of the business, and no part of its trade 
marks, and that this was brought about through an inter- 
view with Mr. Ryder, which Busby says occurred on the 
last day of Ryder’s business connection with said firm 
(See answer 82, Busby, p. 42 Record), and therefore two 
weeks after the new contract between Holt and Searls had 
been executed. 

We have shown that Mr. Ryder denies having ever 
promised to forego the use of the brand ‘‘ La Favorita” 
on flour of his selection, after leaving the firm of Holt & 
Company. We have shown that he carried out his under- 
standing, by immediately after leaving Holt & Company 
in 1869, adopting and using said brand for himself. The 
testimony, p. 88, stands uncontradicted that he was to go 
into the flour business in 1869. The record further shows 
that Rvder not only took said trade-mark, but he took 
from the books of Holt & Company a list of the customers, 
and applied to said customers for the trade; thus showing 
that he took his share of the good will as well as the share 
in the trade-marks, and that he carried on his understand- 
ing, without obstruction or protest, for the term of thir- 
teen years, when this suit was suddenly sprung upon 
these defendants, who were dealing in 8S. O. Ryder’s goods. 

In Weston v. Ketcham, 39 N. Y. Superior Court Rpts., 
p. 54(same case in Cox’s Manual of Trade-mark Cases, p. 
256) it was held: 


‘* That on the dissolution of Ketcham & Company all 
the partners retained equal rights in the trade-marks, etc., 
of the firm. 


In Young v. Jones Brothers, decided by the United 
States Circuit Court of the Eastern District of Virginia, 3 
Hughes, p. 274, it was said: 


shows—more particularly, the certificate of registration— 
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“* nartnership each partner has a right, in the absence of 
| ** stipulation to the contrary, to use the name and style of 
| ‘* the partnership, in any way consistent with the facts of 
| ‘* their business, which does not have the effect of deceiv- 


Hw ‘ing the public. * * * In the absence of express stip- | 
| ‘‘ ulations, each partner may use the good will of the 
| ‘* former partnership. IT IS ALSO HELD THAT RIGHTS IN THE 


‘* TRADE-MARK ARE ANALOGOUS TO RIGHTS IN THE GOOD 
‘‘ WILL OF A PARTNERSHIP. IN THE ABSENCE OF EXPRESS 
‘* STIPULATION AT THE TIME OF DISSOLUTION, EACH PARTNER 
‘f MAY GO ON AND USE THE TRADE-MARK OF THE FIRM. * * * 
‘* Banks v. Gibson, 11 Jurist, N. S., 680.” 


In Wright v. Simpson, decided by the Commissioner of 
Patents, Mr. Paine, reported 15 Official Gazette, 968, it 
was held : 


** Afier the dissolution of the firm Wright had no claim 
‘*to the EXCLUSIVE use of the trade-mark. His right to it 
‘was only the right WHICH ONK OF TWO PARTNERS has to the 
‘trade-mark of a dissolved copartnership. It was not an 
li “exclusive right. It was, at the most, only a right which ‘ 
\ ‘‘he could enjoy in common with the other partner.” 
j 


In Taylor v. Bothin, decided by Mr. Justice Field in the 
Circuit Court of the United States for the District of Cali- 
fornia, reported in 5 Sawyer, 584, the following was stated 
in the opinion : 


, ** Upon the statement of these facts, the only serious 
“question for deliberation is whether the complainant is 
‘* entitled to the exclusive use of the trade-mark or only to 
“a joint or equal use of it with the defendant. Had the 
“name been suggested and used by the complainant before 
‘“*the business connection with the defendant there would 
““be no doubt of his exclusive right to it. But it having ’ 
“been suggested and adopted after that connection was 
** formed, upon a consultation of the parties on the sub- 
ject, and then used for their joint benefit, we are led to the 
** conclusion THAT THEY ARE EQUALLY ENTITLED TO ITS USE 

_ “‘“APER THAT CONNECTION CEASED.” 


Io tHe can Seiad since” 


- 
2% 


In view of these and analogous decisions, it is clear that 
S. O. Ryder. in the absence of special assignment to his 
former partner Holt, did not part with his right to the 
brand ‘‘ La Favorita,” at the time of the dissolution of the 
firm; the said brand having admittedly been adopted by 
the former firm of Holt & Company at the time Ryder 
was a partner. That Ryder consented to waive his inter- 
est, or, at least, to waive his right to the brand ‘‘ La Fa- 
vorita,” is asserted by the weakest kind of evidence, and 
is strongly denied by Ryder himself. The doubt which 
the evidence on either side on that point would raise is 
clearly solved by the conduct of the partners immediately 
following the dissolution ; Ryder at once starting in the 
elaborate use of the brand ‘*‘ La Favorita” without protest 
on the part of Holt ; Holt making agreements with other 
partners which provided for the good will remaining in 
him on the dissolution of these subsequent partnerships, 
doing so, as he states, because of his misunderstanding on 
that point with his former partners, the only instance of 
such misunderstanding being in the case of Ryder himself. 
Hence we are satisfied that the title of the present com- 
plainants to the brand ‘‘ La Favorita” is not stronger than 
that of Ryder, whose goods these defendants have been in 
the habit of selling with the name of Ryder plainly dis- 
closed in connection with the brand, as the answer admits 
and as the proofs do not controvert. 


Fourth.—// these complainants own any trade-mark, 
what is that trade-mark, and has that mark been infringed 
by these defendants / 


We have already clearly demonstrated, we believe, that 
Holt & Company as now composed, have no greater title 
to the term ‘“‘ La Favorita” than had, amongst others, 
Mr. Kehlor, Mr. Goddard. Mr. 8. O. Ryder, etc. : 

We have also shown that the term ‘La Favorita,” 
taken by itself, is not legally a trade-mark. The record 
shows—more particularly, the certificate of registration— 
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that the name of Holt & Company has always been used 
by the complainants in connection with ** La Favorita.” 
' The defendants’ answer states that the ‘‘La Ravorira’ 
flour they sold was always accompanied by the name of 
S. O. Ryder, plainly and prominently added to the brand. 

Thus one concern sold flour branded, ‘‘ La Favorita. 
Hott & Company,” and the other concern sold flour 
branded, ‘‘ LA Favorira. 8S. O. Ryper.” The name of the 
party selecting the flour, sold under these brands, was 
plainly stated by either party. If, therefore, the allega- 
tion of the answer respecting the use by the defendants 
of said brand be taken as a qualified admission in the case, 
this allegation shows that there was no infringement of 
the real brand used by the complainants. Beyond that 
there is no proof in the case at all of any infringement, 
because the testimony does not disclose that or when the 
firm of José Menendez & Bro. sold any ‘* La Favorita ” 
flour, or that, and when the firm of A. V. Ryder sold any 
‘‘La Favorita” flour. There wasclearly, where the name 
of S. O. Ryder was added to the brand, no intention to 
deceive, no intention to palm off the goods of the defend- 
ants for those of the complainants ; consequently no in- 
fringement of that which is of real value to the com- 
plainants, viz. : their firm name in connection with such 
other marks of grade or quality as they might choose to 
brand upon their barrels. 

The Amoskeag Manufacturing Company cases and the 
Royal Baking Powder case, heretofore alluded to, seem to 
be controlling on this question. 
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Fifth.—Jn view of the laches of complainants, have 
they any status in a Court of Equity ? 


We have seen that for the period of thirteen years the 
complainants were aware of the use of the brand ‘‘ La 
Favorita” by their former partner, S. O. Ryder, by Row- 
land & Company, Robeson & Company, and many others, 
and that they did not protest against such a supposed 
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violation of their ‘‘trade mark.” On this point, the 
Court below, in its opinion says : 


‘* Upon the question of laches, however, I am con- 
strained to say that the complainants’ conduct has been 
such that the relief granted must be limited to an in- 
junction. Ryder commenced using the brand in 1869, 
and has used it continuously since ; that the complain- 
ants knew of this certainly as early as 1871 is not dis- 
puted ; that they protested at all is denied. Certainly 
there was no vigor or courage shown by them until just 
prior to the commencement of this suit, in 1882; that 
they did not consent is true, but it is equally true that 
‘* for men who believed their rights invaded their course 
‘was tconsistent and MISLEADING. Ryder might well 
have imagined that they did not intendto call him to an 
account. The circumstances were such as to JUSTIFY 
‘‘THE BELIEF ON HIS PART THAT HE WAS LICENSED BY 
‘* SILENCE TO USE THE TRADE-MARK. Jt would be inequit- 
able to compel him to pay for its use during the long 
‘* years that the complainants slept upon their rights.” 
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Nevertheless the Court below places this case on a par 
with McLean v. Fleming, 9€ U.S., 245, in disregard of the 
long line of authorities which hold that a Court of Equity 
cannot be invited to intercede on behalf of a complainant 
who has slept for great length of time upon his rights. 


McLean v. Fleming, differed from the long line of 
authorities on this subject, in that McLean continued to 
deceive the public by using on his goods a name (McLean) 
which caused the public to believe that what he sold were 
McLane’s pills. The Court distinctly announced its theory 
in McLean v. Fleming, to be as follows (p. 255): 


‘© Where the similarity is sufficient to convey a false 
‘* impression to the PUBLIC MIND, and is of a character to 
‘‘ mislead and deceive the ORDINARY PURCHASER tn the ex- 
‘ ercise of ordinary care and caution in such matters, it 
“7s sufficient to give the injured party a right to redress, 
‘‘ ly HE HAS BEEN GUILTY OF NO LACHES.” 
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We are satisfied that in the light of the later decisions 
of this honorable Court (see Godden v. Kimmell, 99 U.S., 
201; Landsdale v. Smith, 106 U.S., 391), this Court in- 
tended to draw the line in the Fleming case for the sole 
protection of the public, understanding ‘at the time that 
the complainant himself, were the public not interested, 
had lost his right to equitable relief. Thus in Godden v. 
Kimmell, where the opinion was also written by Mr. 
Justice Clifford, the same who had written the opinion in 
McLean v. Fleming, it is stated (p. 201; 99 U.S8.): 


** Stale claims are never favored in equity, and where 
** gross laches is shown and unexplained acquiescence in 
‘‘ the operation of an adverse right, courts of equitg fre- 
“* quently treat the lapse of time, even for a shorter period 
‘* than the one specified in the Statute of Limitations, as 
‘a presumptive bar to the claim. Stearns v. Page, 7 
‘* How., 819; Badger v. Badger, 2 Cliff, 154.” 


And in the same opinion it is further stated, as follows 
(p. 212): 

‘‘ When a party appeals to the conscience of the Chan- 
**cellor in support of a claim, says Mr. Justice Field, 
‘where there has been laches in prosecuting it or long ac 


‘* quiescence in the assertion of adverse righi, he should 


‘* set forth in his bill specifically what were the impedt- 
“ments to an earlier prosecution of the claim; and if 
‘* he does not, the Chancellor may justly refuse to consider 
***his case on his own showing, without inquiring whether 
‘* there is a demurrer or any formal plea of the statute 
*‘ of limitations contained in the answer. Marsh v. 
** Whitmore, 21 Wall., 185. | 

‘** Laches and neglect, says Mr. Justice Swayne, are in- 
‘variably discountenanced in equity, and therefore there 
‘‘has always been a limitation of suits in such Courts 
‘*from the beginning of their jurisdiction. Limitations 
‘* of the kind are dictated by experience, and are founded 
‘‘on a salutary policy, as the lapse of time carries with it 
“the memory and life of witnesses, the muniments of evi- 
“dence, and the other means of judicial proof. Brown v. 
‘* County of Buena Vista, 95 U. S., 101.” 
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In Laudsdale v. Smith (106 U. S., 391) the opinion of the 
Court was written by Mr. Justice Harlan, and begins with 
these words: 


“It has been a recognized doctrine of Courts in Equity, 
‘* from the very beginning of their jurisdiction, to withhold 
‘* relief from those who have delayed for an unreasonable 
“length of time in asserting their claims. Elmendorf v. 
‘* Taylor, 10 Wheat, 152; Piatt v. Vattier, 9. Pet. 405: 
‘* Maxwell v. Kennedy, 8 How., 210; Badger v. Badger, 2 
°* Wall., 87,” ete. ) 


In Gleason v. District of Columbia, 127 U. S., pp. 133- 
138, this Court, speaking through Mr. Justice Miller, said: 


‘* His entire neglect also to make any appearance before 
‘the Board of Audit * * * and his knowledge of the 
‘* fact that he had, himself. placed in the hands of others 
‘* the means of asserting the claim which he now brings 
‘‘ against the District of Columbia, are all evidence of 
‘* such laches and neglect as, in our judgment, precludes 
‘* his right to recover in this action. 


See also Richards v. Mackall, 124 U. S., 183, where the 
Court, speaking through Mr. Justice Harlan, uses the 
following language (page 187): 


‘* Ts appellee entitled to relief in a court of equity in 
‘“‘ respect to the sale of June 13, 1870? In Badger v. 
‘* Badger, 2 Wall., 87, 95, it was said that a party who 
‘“makes an appeal to the conscience of the Chancellor 
‘‘ should ‘set forth in his bill specifically what were 
‘¢ * the impediments to an earlier prosecution of hts claim; 
‘« « how he came to be so long ignorant of his rights, and 
‘“* the means used by the respondent to fraudulently 
‘* * keep him in ignorance; and how and when he first 
‘“* © came to a knowledge of the matters alleged in his bill; 
‘< ¢ otherwise, the Chancellor may jusily refuse to consider 
‘““*his case, on his own showing, without inquiring 
‘“ “whether there is a demurrer or formal plea of the 
‘“<* Statute of Limitations in his answer.’ So in Sullivan 
‘vy. Portland, &c.. Railroad Co., 94 U. S., 806, 811: ‘ To 
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** * let on the defense that the claim is stale, and that the 
‘* * bill cannot, therefore, be supported, it is not necessary 
** * that a foundation be laid by any averment in the answer 
** * of defendants. If the case, asit appears at the hearing, 
‘“*¢s liable to the objection by reason of the laches 
** of the complainants, the Court will, upon that ground, 
** * be passive and refuse relief.’ In the latter case, it was 
** said that equity would sometimes refuse relief where 
‘* a shorter time than that prescribed by the statute had 
‘* elapsed without suit. See also Hume v. Beale, 17 Wall., 
‘* 336; Marsh v. Whitmore, 21 Weall., 178, 154, 185; Hay- 
‘ward v. National Bank, 96 U. S., 611, 617; Speidel v. 
‘* Henrict, 120 U. S., 377, 387.” 


In Speidel v. Henrici, 120 U.58., 377, the Court, speak 
ing through Mr. Justice Gray, used the following language 
(page 387): 

‘“* Independently of any Statute of Limitation, courts 
** of equity uniformly decline to assist a person who has 
‘* slept upon his rights and shows no excuse for his 
** laches in asserting them. ‘A court of equity,’ said 
‘* Lord Camden, ‘has always refused its aid to stale de- 
‘** mands, where the party slept upon his rights, and ac- 
** * guiesced for a great length of time. Nothing can call 
** § forth this Court into activity. but conscience, yood faith 
** * and reasonable diligence; where these are wanting, the 
‘* * Court is passive, and does nothing. Laches and neg- 
‘* “lect are always discountenanced, and therefore, from 
** * the beginning of this jurisdiction, there was always a 
“* *limitation to suits in this Court. Smith v. Clay, 3 
** Bro. Ch., 640, note. This doctrine has been repeatedly 
‘* recognized and acted on here. Piatt v. Vattier, 9 Pet., 
‘405; McKnight v. Taylor, 1 How., 16:1; Bowman v. 
‘© Wathen, 1 How., 189; Wagner v. Baird, 7 How., 224; 
‘‘ Badger v. Badger, 2 Wall., 87; Hume v. Beale, 
“$17 Wall., 336; Marsh v. Whitmore, 21 Wall., 178; 
‘* Sullivan v. Portland and Kennebec Railroad, 
“on U. S., 906; Godden v. Kemmell,, 99 U. 
*S.,. 201. In Hume v. Beale, the Court, im 
‘* dismissing, because of unexplained delay in suing, a 
‘* bill by CESTUIS QUE TRUST against a trustee under a deed, 


33 


‘* observed that it was not important to determine whether 
‘* he was the trustee of a mere dry legal estate or whether 
‘his duties and responsibilities extended further. 17 
‘* Wall, 348. See also Bright v. Legerton, 29 Beavan, 60, 
‘‘and 2 D., F. & J., 606. 

‘** When the bill shows upon its face that the plaintrff, 
‘‘ by reason of lapse of tinie and of his own laches, is not 
‘‘ entitled to relief, the objection may be taken by demurrer. 
‘* Maxwell v. Kennedy, 8 How., 210; National Bank v. 
** Carpenter, 101 U. S., 567; Lansdale v. Smith, 106 U. 
* Bey Gee 


See also Graham v. Boston, &c., Railway Co., 118 U. 
S., 161; Holgate v. Eaton, 116 U. S., 33; Wollensak v. 
Reiher, 115 U. S., 96. 

In the latter case the Court, speaking through Mr. 
Justice Matthews, used the following language (page 101): 


“This rule of equity pleading applies in analogous 
‘** cases; as where, it otherwise appearing on the face of 
‘* the bill that the claim is stale, or is barred by lapse of 
‘ time, and it is sought to avoid the effect of such a bar, 
‘‘on the ground that the fraud complained of was con- 
‘* cealed, and has been only recently discovered, it is neces- 
‘* sary that ‘the particular acts of fraud or concealment 
‘* “should have been set forth by distinct averments, as well 
‘** ‘as the time when discovered, so that the Court may see 
‘“* ‘whether, by the exercise of ordinary diligence, the dis- 
‘* “covery might not have been before made.’ Beaubien v. 
‘* Beaubien, 23 How., 190; Stearns v. Page, 7 How., 819; 
‘* Moore v. Greene, 19 How., 69; Marsh v. Whitmore, 21 
‘* Wall., 178, 185; Godden v. Kimmell, 99 U. S., 201; 
‘* Badger v. Badger, 2 Wall., 87, 95; Wood v. Carpenter, 
“101 U. S., 185; Landsdale v. Smith, 106 U. S., 391.” — 


See also the following authorities: 


And we are of opinion that the lapse of time is upon 
‘‘ the principles of a court of equity, a clear bar to the 
“ mresent suit, independently of the statute. There has 
‘* been a clear adverse possession of thirty years without 
‘the acknowledgment of any equity or trust estate in 
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‘* Bartle, and no circumstances are stated in the bill, or 
** shown in the evidence, which overcome the decisive in- 
‘ fluence of such an adverse possession. The established 
* doctrine, or as Lord Redesdale phrased it, in Hovenden 
‘““v. Annesley, 2 Sch. & Lef., 637, 638, ‘the law of courts 
** ‘of equity,’ from its being a rule adopted by those courts, 
** independently of any positive legislative limitations, 7s, 
* that it will not entertain stale demands. Lord Camden, 
“in Smith v. Clay, 3 Brown’s Ch. Rep., 640, note, stated 
“atin avery pointed manner. ‘A court of equity,’ said 
** he, ‘which is never active in relief against conscience or 
** * public convenience, has always refused its aid to stale 
** «demands, where the party has slept upon his rights, or 
“* “acquiesced for a great length of time. Nothing can 
* € call forth this Court into activity but conscience, good 


** * faith and reasonable diligence. Where these are want- 


‘* sang, the Court ts passive and does nothing; laches and 
** “neglect are always discountenanced; and, therefore, 
‘* * from the beginning of this jurisdiction there was also 
“ “a limitation of suit in this Court. ” 

Piatt v. Vattier, 9 Peters, 405, 416. 


‘* But there is a defense peculiar to courts of equity, 
‘* founded on lapse of time and the staleness of the 
** claim, where no statue of limitations directly governs 
‘*the case. In such cases, courts of equity often act 
“upon their own inherent doctrine of discouraging, 
** for the peace of society, antiquated demands, by re- 
** fusing to interfere where there has been gross laches 
“in prosecuting rights, or long acquiescence in the 
‘‘assertion of adverse rights (2 Story Eq., § 1520), a 
** court of equity will not give relief against conscience 
‘for public convenience where a party has slept upon 
‘his rights. ‘ Nothing,’ says Lord Camden, 3 Bro. 
** Ch. R., 640, ‘can call forth this Court into activity 
‘* * but conscience, good faith and reasonable diligence; 
“** when these are wanting, the Court is passive and 
“ * does nothing.’ Length of time necessarily obscures all 
“‘human evidence, and deprives parties of the means 
*‘ of ascertaining the nature of original transactions; 
“at operates by way of presumption in favor of the 
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“party in possession. Long acquiescence and laches 
‘** by parties out of possession are productive of much 
‘“‘hardship and injustice to others, and cannot be 
‘excused but by showing some actual hinderance or 
‘* impediment caused by the fraud or concealment of the 
‘* party in possession which will appeal to the conscience 
‘** of the Chancellor. The party guilty of such laches can- 
‘* not screen his title from the just imputation of staleness, 
‘* merely by the allegation of an imaginary impediment or 
‘* technical disability.” 
Wagner v. Baird, 7 Howard, 234, 258. 


‘* But there is a defense peculiar to courts of equity 
‘* founded on lapse of time and the staleness of the 
‘*claim where no statute of limitation governs the case. 
‘* In such cases courts of equity act upon their own in- 
‘* herent doctrine of discouraging, for the peace of society, 
‘* antiquated demands, refuse to interfere where there has 
‘“ been gross laches in prosecuting the claim, or long 
** acquiescence tn the assertion of adverse rights. Long ac- 
‘quiescence and laches by parties out of possession are pro- 
* ductive of much hardship and injustice to others, and can- 
“not be excused BUT BY SHOWING SOME ACTUAL HINDRANCE 
‘*OR IMPEDIMENT CAUSED BY THE FRAUD OR CONCEAL- 
** MENT OF THE PARTIES IN POSSESSION, WHICH WILL AP- 
‘** PEAL TO THE CONSCIENCE OF THE CHANCELLOR. 

“ The party who makes such appeal SHOULD SET FORTH 
‘* IN HIS BILL SPECIFICALLY WHAT WERE THE IMPEDIMENTS 
‘‘TO AN EARLIER PROSECUTION OF HIS CLAIM; how he came 
‘* to be so long ignorant of his rights, and the means used 
* by the respondent to keep him in ignorance ; and who 
‘and when he first came to a knowledge of the matters 
‘* alleged in his bill, otherwise the chancellor may justly 
‘* refuse to consider his case, on his own showing.” 

Badger vs. Badger, 2 Wall., 94. 


See also McLaughlin v. People’s Railway Company, re- 
ported in Official Gazette, Pat. Off., Vol. 29, p. 277 (S. C. 
Federal Reporter, Vol. 21, p. 574): 

“ The single question which I deem necessary to const- 
‘* der is whether there has been such laches on the part of 
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‘complainant as will prevent a court of equity from tak- 
‘‘ing cognizance of this suit. The bill shows no excuse 
‘* for his delay, neither ignorance of the conduct of the de- 
‘“* fendant, nor inability on the complainant’s part to as- 
‘““ sert his rights. It is left upon the naked assertion that 
‘* the patent existing for now over fifteen years the defend- 
‘* ant has for thirteen years been infringing thereon. Under 
‘* these circumstances, whatever action at law he may have 
‘* for damages, I think his own laches such as prevents a 
‘** court of equity from interfering by injunction. * . 
** Now, generally speaking, the laches of complainant is 
‘* sufficient ground for non-interference on the part of a 
‘“ court of equity. Nearly all the lifetime of this patent 
‘* the complainant has remained silent, by his silence con- 
‘* senting to, or at least acquiescing in, the acts of the de- 
** fendant. TO INTERFERE NOW BY INJUNCTION WOULD SEEM 
** MANIFESTLY INEQUITABLE. That this question of laches 
** can be raised by demurrer, and that it is a good defense 


“to a bill in equity, ts abundantly sustained by the au- 


‘* thorittes— ”’ 


So, Judge Story, in the case of Wyeth ws. Stone, 2 
Robb., 23, 31 (1 Story, 273), made use of the following 
language : 


‘* In ‘the next place, as to Wyeth’s supposed abandon- 
“ ment of his envention to the public, since he obtained his 
** patent. I agree thatit ts quite competent for a patentee 
‘* at any time, by overt acts, or by eapress dedication, to 
‘** abandon or surrender to the public, for their use, all the 
‘rights secured by his patent, 7f such is his pleasure, 
‘* clearly and deliberately expressed. So, if, for a series 
‘* of years, the patentee acquiesces without objection in the 
‘* known public use by others of his invention, or stands by 
‘and encourages such use, such conduct will afford 
a very strong presumption of such an actual 
‘abandonment or surrender. A FoRTIORI,. the doctrine 
‘* will apply to a case where the patentee has openly en- 
** couraged or silently acquiesced in such use by the de- 
** fendants whom he afterwards seeks to prohibit, by in- 
“ junction, from any further use ; for in this way he may 
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** not only mislead them into expenses or acts or contracts, 
‘* against which they might otherwise have guarded them- 
‘* selves, BUT HIS CONDUCT OPERATES AS A SURPRISE, IF 
‘* NOT AS A FRAUD UPON THEM. AL all events, if such a de- 
‘* fense were not a complete defense at law in a suit for 
‘any infringement of the patent, it would certainly furn- 
‘ish a clear and satisfactory ground why a Court of 
** Kquity should not interfere, either to grant an injunction 
‘‘or to protect the patentee, or to give any other relief. 
‘© This doctrine is fully recognized in Rundell v. Murray, 
** Jacob’s R., 311, 316, and saunders v. Smith, 3 Mylne & 
** Craig, 71 |, 728, 730, 735. Bul if there were no author- 
‘ity on the point I should not have the slightest difficulty 
‘* an asserting the doctrine as found in the very nature 
‘* and character of the jurisdiction exercised by courts of 
‘equity on this and other analogous subjects. 

‘* There is certainly very strong evidence in the present 
‘* case, affirmative of such an abandonment or surrender, 
‘‘ or at least of a deliberate acquiescence by the patentee in 
‘* the public use of his invention by some or all of the de- 
‘* fendants without objection, for several years. THE PAT- 
‘ENT WAS OBTAINED IN 1829; AND NO OBJECTION WAS 
‘* MADE, AND NO SUIT WAS BROUGHT AGAINST THE DEFEND- 
‘* ANTS FOR ANY INFRINGEMENT UNTIL 1839, although their 
‘use of the invention was, during a very considerable 
‘* nortion of the intermediate period, notorious and con- 
‘* stant, and brought home directly to the knowledge of the 


Mig. patentee. 


ce * * * IT IS THE ACQUIESCENCE IN THE KNOWN USE 
‘BY THE PUBLIC, WITHOUT OBJECTION OR QUALIFICATION, 
‘* AND NOT THE EXTENT OF THE ACTUAL USER, WHICH CON- 
‘“STITUTES THE GROUND UPON WHICH THE COURTS OF 
‘* EQUITY REFUSE AN INJUNCTION IN CASES OF THIS SORT. 
‘* The acquiescence in the public use for the domestic trade 
‘of the plaintiff's invention for cutting ice, admits that the 
‘* plaintiff no longer claims or insists upon an exslusive 
‘* right in the domestic trade under the patent; and then, 
‘‘he has no right to ask a court of equity to restrain the 
‘* public from extending the use to foreign trade, or for 
‘* foreign purposes. If he means to surrender his exclu- 
‘“ sive right in a qualified manner, or for a qualified 
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‘ trade, he should at the very time give public notice of 
‘* the nature and extent of his allowance of the public use 
‘* so that all persons may be put upon their guard, and not 
‘* expose themselves to losses or perils which they have no 
“means of knoming or averting during his general silence 
“and acquiescence. 

** The cases which have been already cited fully esta- 
‘* blish the doctrine, that courts of equity constantly re- 
‘* fuse injunctions, even where the legal right and title of 
the party are acknowledged, when his own conduct has 
‘* led to the very act or application of the defendants of 
“which he complains, and for which he seeks redress. 
** And this doctrine is applied, not only to the case of the 
‘* particular conduct of the party towards the persons with 
‘* whom the controversy now exists, but also to cases where 
‘his conduct with others may influence the Court in the 
‘exercise of its equitable jurisdiction. Under such cir- 
‘** cumstances, the Court will leave the party to assert his 
“rights, and to get what redress he may at law, without 
“giving him any extraordinary aid or assistance of its 
om,” 


See also in this connection: 
Curtis on Patents, $$ 440, 441. 
Walker on Patents, $$ 596, 597. 
Glenn v. Dorsheimer, 24 Fed. Rep., 538. 


We feel satisfied that in the light of these numerous 
authorities the question of laches as between the interest 
of private litigants, is one proper to be raised by defend- 
ant, and will avail him if the charge is proven. McLean 
uv. Fleming, seems to mark the distinction that where the 
general public is interested as a third party, and where it 
appears that the public will be injured by the false 
representations of the defendant, the question of laches 
will be pertinent only so far as complainants’ right 
to an accounting is concerned; the injunction being, how- 
ever, granted, not because complainant is in an equitable 
position; but because the public, and the public only, has 
to be protected. 

In the present case nothing appears to show that the 
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public interests are at stake. The term ‘‘ La Favorita” 
has been so thoroughly used in competition with the com- 
plainants by numerous manufacturers and dealers in 
flour, that the public has been educated—to say the least 
—to mark the distinction between goods of different 
dealers by noting their names on the packages. The term 
‘* La Favorita,” without the name of the dealer, does not 
inform the public of the origin or ownership of the 
brand, and of the place where the goods are manufact- 
ured or put up. Hence, we believe the Court below erred 
in allowing an injunction. 

In the case of McLean v. Fleming, it is perhaps worthy 
of note that three of the main cases relied on in the 
opinion to support the views there expressed seem to be 
erroneously quoted. 


The opinion states, p. 253: 

‘* Equity courts will Not, in general, refuse an tmnjune- 
‘*tion on account of delay in seeking relief, where the 
‘* proof of infringement is clear, even though the delay 
‘* may be such as to preclude the party from any right to 
‘“‘an account for past profits. Rodgers v. Rodgers, 31 
°° L. T., 285; Blackwell v. Crabb, 45 L. J., Pt. 1, 505.” 


But in both cases the injunction was refused. The 
Black well case will be found in 36 L. J. Ch., 504. 

Then on page 257 in the case of McLean v. Fleming, it 
is stated: 

‘* Cases frequently arise where a court of equity will 
‘‘ refuse the prayer of the complainant for an account of 
‘* gains and profits, on the ground of delay in asserting 
‘* his rights, even when the facts proved render it proper 
‘to grant an injunction to prevent future infringement. 
‘* Harrison v. Taylor, 11 Jur. N. S. 408; Cox, Trade 
‘* Marks, 541.” 


While the case of Harrison v. Taylor, as reported on 
page 675 of Cox’s American Trade Mark Cases, shows that 
in May, 1863, the defendants began to use the. infringing 
trade mark, that in May, 1864, the bill was filed against 
them, thus showing a lapse of barely one year, 
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The Court in this Harrison case said: 


‘* Upon the question of delay, no doubt the plaintiffs 
‘** ought to have filed the bill sooner, but the defendants 
‘* had perservered in the use of the mark after beiny cau- 
‘*tioned. * * * The plaintiffs having delayed so long 
‘** before coming to the Court could have no account of 
“ profits. The defendants would havea month’s time to 
‘* discontinue the mark but must pay all the costs.” 


Where the delay was but one year and the defendant 
had had notice of complainants’ protest during the year, 
the above ruling would appear to be in harmony with 
previous decisions. In the present case the defendant’s 
Menendez. never had any notice of protest. 


Sixth.—Has the Court jurisdiction tun cuse No. 76 
against A. V. Ryder? 


This suit 76, is not between citizens of different States; 
therefore the Court does not have jurisdiction on the 
ground of diversity of citizenship. The infringement is 
charged as having taken place in the Southern District of 
New York; no sale to any foreign country is alleged or 
admitted by the answer. Hence if the case of Schumacher 
v. Schwencke, 26 Fed. Rep., 818, was correctly decided, 
the United States Courts do not take jurisdiction by reason 
of any registration of the alleged trade-mark, it not ap- 
pearing that the sale objected to took place in a foreign 
country. Judge Wheeler in deciding that case said: 


‘* The Courts of the United States have no jurisdiction 
‘of suits like this, unless it is given by statute under 


‘‘which the trade-mark was registered. Trade-mark 
‘* Cases, 100 U. S., 82; Luyties v. Hollender, 21 Fed. Rep., 
‘* 961: 41.3. af Large, 604,06.,188,811. * * * The 


‘* orator may have a valid trade-mark, and an exclusive 
‘* right to ats use in New York; but, if so, his rights in 
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‘* that respect do not rest upon the laws of the United 
‘* States.” 


But there is, as we have shown, a stipulation in the 
Record of Cause No. 77, which provides that the Ryder 
suit shall abide the decision of the Menendez suit. 

In Phillips’ Practice of the Supreme Court, 2 Ed., page 
16, we find the following: 


“It ws scarcely necessary to add, that no consent or 
‘‘ agreement of parties can authorize the Court to enter- 
‘* tain jurisdiction of acause which is not within the consti- 
‘* tutional limitation, and which is not brought before the 
‘* Court under the conditions and regulations prescribed 
‘* by Congress.” 


In ex parte Smith, 94 U.5S., 455, this Court, speaking 
through Mr. Chief Justice Waite, said: 
‘* There are no presumptions in favor of the jurisdiction 


‘‘ of the Courts of the United States.” 
See also Suydam 7. Williamson, 20 How., 433. 


As consent does certainly not give jurisdiction, it is 
probable that the Court below erred in assuming jurisdic- 
tion in case No. 76. 

For all these reasons we respectfully submit that the de- 
cree of the Court below in each of these cases granting in- 
junctions, and costs should be reversed. 


Very respectfully, 


ARTHUR V. BRIESEN, 
Of Counsel for Appellants. 


New York, October 22, 1888. 
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Brief on behalf of the Appellees. 


These are appeals from decrees of the Cireuit Court 
of the United States for the Southern District of New 
York, entered March 19, 1885. They relate to the 
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same subject. No. 77 was argued in the Court below 
and it was agreed by counsel that No. 76 should abide 
the event of the decision. There was a decree for the 
complainants in No. 77 and in pursuance of the agree- 


ment a similar decree was entered in No. 76. 


The opinion of the learned Judge in the Court below 
Record, 119) discusses and decides all the material 
3 


points which are involved in the issue. 


The appellees filed their bill alleging that they were 
the owners of a certain trade-mark for flour, which con- 
sisted of the fanciful words “ La Favorita,” that the 
said brand or trade-mark “ La Favorita” was originated 
by the firm of Holt & Company, which firm had used it 
for a period of more than twenty years, and that all the 
rights in the premises had been vested in the com- 
plainants who constituted the present firm; that the 
said trade-mark had been so used to distinguish and 
. identify a certain flour of their, the said Holt & Com- 
pany’s, selection and preparation; that said firm at 
all times exercised great care in the selection, packing 
and preparation of the flour packed and sold by them 
under the said brand “La Favorita,” and had carefully 
advertised the same, and by their care and efforts ex- 
tensively introduced it to the trade so that the said 
brand had come to be widely known and sought after 
by the trade. It is further alleged that the sale of said 
brand constituted an important part of the business of 
the complainant; that.it was applied by stenciling it 
on the barrels, and that it had been duly registered as 
a trade-mark by the complainants in pursuance of law. 

The defendants were charged with having made use 
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of the said brand of the complainants as a mark for 
flour, not that of the complainants, by applying the 
brand “ La Favorita” to flour of their own preparation 
or selection in violation of complainants’ rights. 


The answer admitted the existence of the trade-mark 
“La Favorita” (Record, fol. 13), and admitted that the 
defendants had used it, but alleged that it had been 
applied by one Stephen O. Ryder who “ was a member 
of the firm of Holt & Co. in 1861 and was one of the 
originators of the said trade-mark La Favorita,” and 
has always and does now own and use the same as a 
proprietor and owner thereof, and used the same as his 
individual trade-mark, and has always been entitled to 
use the same. It was alleged that the brand “ La 
Favorita” was used by said Ryder in connection with 
his own name and in such a manner that the goods 
resemble those of the complainants only because both 


flours were “* La Favorita.” 


This was the only defence attempted to be made by 
the answer. The existence and legality of the trade- 
mark were admitted and its use by defendants justified 
on the ground that Ryder had an interest in it which 
warranted his use of it and therefore the use of it: by 
the defendants. : 

It was, however, suggested that for a period of twelve 
years the brand “ La Favorita” had been used by 
Ryder and others without objection on the part of 
complainant and upon the argument it was urged that 
this fact constituted inexcusable laches which stood in 
the way of any relief, 

After Ryder’s deposition (Record, p. 68) was closed 
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defendants attempted to show a prior use of the name 
“La Favorita” as a trade-mark for flour. To this line 
of proof complainants’ counsel made seasonable ob- 
jection on the ground that it was “immaterial and 
irrelevant as tending to prove a defense not set up in 
the answer” (page 112), which objection was insisted 
upon during the whole of the taking of testimony and 
was urged upon the argument. 

All of the issues are clearly stated and disposed of 
by the opinion of the Court below. 

The findings of fact were the only ones possible un- 
der the evidence. We refer to those relating to the 
main question in an appendix to this brief to which 


attention is directed. 


The three material defences relate to: 

1. The alleged title of Ryder growing out of his con- 
nection with the firm of Holt & Company. 

2. The contention that as the mark is used only to 
indicate selection and packing for the market, it cannot 
be protected as a trade-mark. 

3. Whatever rights the complainants once had have 
been forfeited by laches. 

4. The defense, (which was not pleaded and which 
is inconsistent with the allegations of the answer), that 
the word “‘ La Favorita” had been used as a brand for 


flour before it was used and popularized by Holt & Co. 


1. The alleged title of Ryder, &c. 


We think that it is not possible to examine the 


evidence without perceiving that the finding of the 
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Court be'ow “that at the time of his withdrawal Ryder 
expressly relinquished all rights to the copartnership 


brands” admits of no doubt. The Court below says: 


‘“ Ryder had been a clerk, and from that position 
‘was promoted to a partnership. His retirement 
“was an event of but little more importance than 
“the change of a bookkeeper or salesman. The 
“firm still lived. It was the intention of the 
“remaining partners to continue to transact the 
‘ old business in the old way. That Holt & Com- 
‘“ pany, desiring to retain the good will of the firm 
“unimpaired, should have permitted Ryder to 
“ despoil them of the distinguishing brands upon 
“which their success largely depended, without a 
“ word of remonstrance, is hardly credible. But 
“ when to the presumptions thus arising is added 
“the positive testimony that at the time of his 
‘“ withdrawal Ryder expressly released all right 
“to the copartnersbip brands, followed by his 
‘“ equivocal denial, it is very clear that the defense 
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based upon his title must fail. Proof and 


~~ 


‘ probability unite in pointing to this conclusion.” 


The facts which support this conclusion are given in 
| 


an appendix. 


2. The defense that the mark is used 
only to indicate selection and packing for 
the market. 

The Court below overruled this defense on the au- 
thority of Godilot vs. Harris, 81 N. Y., 267. 
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‘The proof,” his Honor said, “ is uncontradicted 
“ that selection and classification requires skill, 
‘judgment and expert knowledge, and adds value 
“and reputation to the flour when made by those 


“in whom purchasers have confidence.” 


That the selection of an article may afford a founda- 
tion for the application of a mark to indicate that it 
has been selected is axiomatically plain. Indeed, it is 
questionable whether the exercise of the judgment of a 
manufacturer is anything more than a selection of ma- 
terials and the ways and means of treating them. 

The miller exercises judgment in the selection of his 
wheat, and perhaps the means of grinding it; the ship- 
per exercises his judgment in selecting the wheat that 
has been reduced to flour, and in storing, packing and 
shipping it. 

That the shipper exercises skill, that the skill is more 
and better than in the case of the muller, is made plain 


by Ryder’s deposition. He says: 


““@. Do you think it requires any skill to select 
flour ? 

“ A. I do. 

‘Q. Do you think it requires as much as it does 
* to make it? 

“ A. I do. 

“Q. Do you think it requires more skill to 


~ 
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select it than to make it ? 
* A. Ido” (Record, fol. 120). 


This testimony is confirmed by that of other wit- 
nesses. 
There is no room for difference of opinion as to the 
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law. We need go no further than the case cited by the 


Court. It is there said: 


“ The plaintiff acquired the right to the exclu- 
“ sive enjoyment of the trade-mark, * * * and 
“ this is so, although the goods were manufactured 
“ for him, and not by himself, for he had the same 
“ legal right to affix and maintain a special trade- 
‘mark in one case asin the other. (Walton vs. 
“Crowley, supra; Amoskeag Manuf. Co. vs. 
“Spear, 2 Sandf., 599; Taylor vs. Carpenter, 2 
“ Sandf. Ch., 614). To the same effect is the de. 
“ cision of this Court in Congress Spring Co. vs. 
“ High Rock Spring Co. (45 N. Y., 291), where the 
“rule laid down in Amoskeag Manuf. Co. vs. 


“ Spear, supra, is cited and enforced.” 


Any exercise of judgment by a merchant or manu- 
facturer may be symbolized by a mark and the mark 
will be protected by a court of equity. Hennessy vs. 
Kennet, Cox’s Manual, Case No. 556; Z6., Case, No. 
650; L4., Case, No. 138. 


3. The question of laches. 


The Court below applied the rule of McLean vs. 
Fleming, 96 U.S., 245, that the effect of the acqui- 
escence did not destroy the complainants’ right to an 
injunction, but precluded an account. This rule has 
been settled law since it was announced by this Court. 
In this instance, the complainants have never failed to 
protest and to make known the fact that they claimed 


the brand in question. 
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The reason for the delay in taking action against 


infringers is thus explained by Mr. Holt, on cross-ex- 


amination : 


“Q. Why, then, have you selected this brand 
“ * La Favorita ’ for controversy ? 
“ A. I was holding the copyright of it. 


“(. Did that make any difference about your 


~ 
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‘ dislike to controversies ? 

‘A. No difference to my disinclination. 

‘(). Is there not some other reason then ? 

“ A. Certainly there is. 

“ (). Isnot the real reason because you have been 
‘“ pushed in competition with the brand ‘ La Favor- 
“ ita’? 

“A. If others had not used it, thereby com- 
‘“ neting with us, there would be no occasion for 
“ this suit, 
“ (). Is that, then, the real occasion of this suit ? 
“A. It is. 
“Q. Why was there not the same occasion for 


~ 
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suit upon the other infringements ? 
‘A. The other infringements, as far as my firm 


‘“ were aware, were not sufficient in extent to make 


~~ 
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us consider it worth while ” (Record). 


It is certain that the complainants never in any way 


assented to the suggestion that they were not the 


owners of the brand. They simply omitted to com- 


mence suit, in instances where investigation might have 


disclosed the existence of piracy. 
But we submit that the duty will never be imposed 


upon a successful manufacturer of pursuing in the 


Courts every pirate who crosses his path. If this de- 
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fense were a good one, the destruction of perhaps every 
famous brand in existence would be accomplished. It 
is matter of common knowledge that the most con- 
spicuous brand of almost every industry is pirated. 
The spurious goods are constantly encountered in the 
market. It is impossible to say that the pirates may, 
by long-continued wrong-doing, displace the title of 
the injured party. 

It may be true that at one time doubts existed as to 
the effect of acquiescence in the use of a trade-mark, 
but these doubts have been permanently set at rest by 
McLain vs. Fleming. It there appeared that the com- 
plainant had acquiesced in the use of his trade-mark by 


the defendant for a period of many years. 


“ Evidence of a decisive character,” say the 
Court, “is exhibited in the record, to show that 
“ the complainant or his predecessor knew through- 
“out what description of labels and trade-marks 
“the respondent was using, and it does not ap- 
“pear that any objection was ever made except 
“as heretofore stated and explained. Once the 
“respondent was requested to insert the initials 
“of his Christian name before his surname in 
“the label, and it appears that he immedi- 
‘ately complied with the requests. * * * 
‘“ Acquiescence of long standing is proved in this 


“ case, and inexcusable laches in seeking redress, 


“but * * * the infringement having been 
“proven * * * an injunction was _ properly 


“ ordered.” 


The Court accordingly sustained the decree below 
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granting an injunction, but refused to order an ac- 


count. 
This case settled the law upon the subject. It is 


manifest that the facts submitted here to support the 


acquiescence fall very far short of those which the 


Court of last resort held to be insufficient. 


There is really no acquiescence here. It is plain that 
: unless tiie owner of the trade-mark has knowledge of 
the infringement, there is no foundation whatever for a 
charges of laches. Sawyer vs. Kellogg, 7 Fed. Rep., 
720. 

It is shown that complainants notified all the in- 
fringers except Ryder, as soon as they learned the facts 
(fols. 68 and 72). 

In the case of Ryder there was the proceeding before 
the Produce Exchange, which was tantamount to a suit 
and more serious in its consequences and, after that 
date, several protests. 

The complainants postponed legal proceedings, be- 
cause the piracy was not of sufficient dimensions to be 
a matter of moment and because they were reluctant to 
injure Ryder; they did not in any way give him reason 
to believe that they acquiesced in any pretended right 


to use the brand. 


4. The defense of prior public use. 


This defense was not referred to in the answer and 


we submit that not having been pleaded it will not be 
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considered, but if it is considered it plainly falls short 
of that degree of certaintv which is demanded to de- 
stroy a valuable right of property. 

In the matter of priority of use there is no color of 
resemblance between a trade-mark and a patent. The 
symbol or word which is used as a trade-mark may be of 
the most usual description. It is the adoption and 
application of the symbol or word which is protected, 
and we submit that the rule is settled that prior use 
to be of any force must be such as to amount to a real 
employment of the symbol or word as a trade-mark. 

If it appears from the evidence that the complainants’ 
use is the only genuine use for the purpose of denoting 
origin, any accidental or temporary application of the 
mark at an earlier date is immaterial. 

It necessarily happens in many cases that a merchant 
or manufacturer will select a symbol or word without 
knowledge of the fact that it may have been used, or 
even may be in use, by others, but if the facts show 
that the earlier use has been discontinued or the earlier 
signification of the mark destroyed, the fact that it once 


had a signification counts for nothing. 


Here it is plain to a certainty that the appellees in 
the words of the House of Lords invested the name 
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“La Favorita” with a “ secondary meaning” so that it: 
signified their goods. This being so, the circumstances 
that it may be shown that it once had some. other 


meaning is without weight or sequel. 


We think the evidence shows beyond doubt that 
whatever use there was of the term “ La Favorita” be- 


fore its adoption and popularization by the complain- 
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ants was merelv fortuitous ; that it continued but a short 
time, and was, in the language of one of the witnesses, 
“as DEAD AS CHELSEA,” before it was adopted by Holt & 
Company. 

Four witnesses were called to establish a prior use at 
the City of St. Louis. Of these witnesses, two, God- 
dard and Bridges, said that the designation ‘‘ La Fa- 


vorita ” was used by the firm of Sears & Company from 


‘1857 or 1858 to 1860; the other two witnesses were un- 


able to say positively that they knew of its having been 
used before 1861. 

All of the witnesses say without hesitation or qualifi- 
cation that the brand has not been on sale it St. Louis 
for upwards of twenty years. 

Whatever use there was was by the firm of Sears « 
Co., whose mills were sold to one Kehlor, whose title 
has been vested in complainants (fol. 175). 

Goddard, one of the witnesses, says that he com- 
menced using “ La Favorita,” not as a regular brand, but 
for occasional use; that he did not use this brand long. 
On cross-examination he says: “I have not known of 
any sales of ‘La Favorita’ flour in twenty years.” 

“ (). Do you regard this as a leading [living] brand ? 

“A. No, sir; it is as dead as Chelsea” (page 115). 

Bin, another witness, referring to the time when 
“La Favorita” was used, says: “I think it 
was before 1860, but I am_é @=~»not _ sure.” 
On cross-examination he states that he can’t 
swear to the year, but it. was  manufac- 
tured from 1858 to 1860. I can’t swear that I have 
seen it later than 1860.” 

Bridges says that he thinks the first time the brand 


was used it was not used more than six months; that 
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it was “ hung up and other brands took the place of it. 
Think the last time I saw the brand was in 1863 and I 


have not seen it since.” 


It can hardly be necessary to comment at length 
upon testimony of such uncertain character. It is not 
shown by these witnesses that there was ever a contin- 
uous use of the brand by any one. The most that can 
be urged is that there may have been a fortuituous use, 
which we submit must go for nothing. 

In Colman vs. Crump, T0 N. Y., 573, it was shown 
that the trade-mark had been used before the date 
of its adoption by the plaintiffs. The Court, refer- 
ring to the fact, said, “Its use by others had been 
casual and occasional, and as an ornamentation 
rather than as a distinguishing mark for the mus- 
tard manufactured and sold; and it does not appear 
to have been used as a trade-mark as that term is 
understood.” In other words, the use, as here, was 
not such as to create a right of property ; it was casual 
and occasional—a fortuitous use without the intention 
to give it currency in the market as a means of denot- 


ing origin and ownership. 


But even if Sears & Company used the designation 
to such an extent that for a period of some years it 
was associated in the minds of the public with their 
product, the fact is of no consequence. They gave up 
its use; it became obsolete as a mark, and afterwards 
acquired a new meaning by reason of its use in connec- 
tion with the flour of Holt & Company. The defend- 


ant’s contention is that the designation ‘ La Favorita ’ 
could not in, say, 1861, be adopted by Holt & Com- 
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pany as a trade-mark because it had been used by 
Sears & Cempany for several years. But the proof 
is that in 1861 it did not serve to identify the flour 
of Sears & Company, because they had_ given 
up its use. It was a term that designated the product 
of no one; that was in the same condition as if it had 
never been used; it might, therefore, be lawfully ap- 
propriated by any one, and was so appropriated by 
Holt & Company. 


The defendants must reason that the effect of this 
evidence of prior use is either to vest the title to the 
brand in Sears & Co. and their assigns or to render it 
publici j UPS. 

It certainly cannot be necessary to argue that the 
title is not in Sears & Co. as against the complainants 
whose goods the brand has served to identify for nearly 
a quarter of a century. 

And it cannot be said that the effect of the so-called 
prior use was to render the brand public: juris because 
it has not been used in the St. Louis market for twenty 
years, and because it is unknown in that market now 
except as denoting the flour of Holt & Company. 

It was held in the case of Llackwell vs. Dibrell, 14 
QO. G., 633, that a non-user of a mark for eight years, 
during which period it was adopted by the complain- 
ant, operated to extinguish the title of the person who 
had first used it even though the use of the mark had 
been resumed. 

“ That the right to use a trade-mark may be lost,” 
say the Court, “ by abandonment or disuse is too clear 
to need argument or the support of authorities.” ‘“‘ The 
law of the subject is stated in the Chapter on Aban- 
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donment, Sections 674 to 691, Browne on Trade- 
mark.” /6. 


We respectfully submit that the opinion of the learned 
Judge in the Court below correctly decides all the 
points involved in the case, and that the decree should 
be affirmed. 


ROWLAND COX, 


Of Counsel for Appellees. 
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APPENDIX. 


Our contention is that before retiring from the firm 
of Holt & Company Ryder surrendered his right to all 
the brands of the firm, including the brand “ La Favor- 
ita,” 

The question is one of fact, and we venture, at the 
risk of taxing the patience of the Court, to review the 
testimony at considerable length. 

The following is an outline of the transaction which 
took place at or about the time of Ryder’s withdrawal. 
It had been the custom of the firm of Holt & Company 
to transmit the brands “ from one firm to its successors 
as each change in partnership occurred as part of the 
good-will of the business” (fols. 21, 134). At the time of 
Ryder’s withdrawal no papers were executed (fol. 26), 
the arrangements being matters of verbal agreement 
between the partners according to the custom of the 
house (fol. 26). The first step taken looking to the dis- 
solution was the preparation of a trial balance and ap- 
praisement of assets which did not include the brands. 
It is not in evidence, but it is deducible from the tes- 
timony that the partners who were to continue the 
business believed that it was understood that the 
brands were not to be divided. It would seem, how- 
ever, that no mention was made of them until the last 
business day of Ryder’s connection with the firm (fol. 
68), when Mr. Holt, the senior member, having heard 
that Ryder had taken impressions of the brands (fol. 
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44), brought about a conference with him and the 
other partner, Mr. Searls. As to what was said at this 
conference there is a difference of opinion. It is made 
clear that an interview took place, at which complain- 
ants contend all the brands were made the sub- 
ject of an agreement, while the defendants, speak- 
ing through Ryder, say that when he “left the 
firm of Holt & Company” he did not intend to sur- 
render any right except to the brand “ Potomac.” 

Complainants say that he surrendered his right to all 
the brands of the firm ; defendants that he surrendered 
only his right to the brand “ Potomac.” 

The above we think is a fair statement of facts de- 
ducible from the evidence. Mr. Holt says that he 


brought about the conference, and referred to the fact 


ee ee 


that Ryder had taken impressions of the brands. Ryder 
admits that he took impressions of the brands, including 
the brand “ Potomac,” and also that Mr. Holt may 
have sent for him just before he left the firm and _ re- 
ferred to the fact that the impressions had been taken. 
There are statements by Ryder which do not negative 
j the assumption that his relinquishment of the brand 
| ** Potomac” took place at some other time, but he says 
directly that he “cannot remember how long before 
leaving the firm” it was; he certainly says nothing that 
meets the direct and positive statement of Mr. Holt. 
We submit that it is clearly established that a con- 
ference took place just before the dissolution, which 
was caused by the remaining partners learning that 
Ryder had taken copies of the brands ; that at that con- 


versation there was an understanding by which Ryder 
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surrendered something, and that the question for the 


Court is whether he surrendered his right to the brand 
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“ Potomac ” only, or to all the brands of which he had 
taken copies. 

The proof that Ryder relinquished his right to use 
the brand in question, together with the other brands, 
consists of the direct testimony of Mr. Holt, corrobo- 
rated by that of Mr. Busby, Ryder’s admissions and 
the circumstances of the case. 

Mr. Holt’s testimony on the subject is as follows : 

“(.° At the time or about the time that S. Oscar 
Ryder retired from the firm of Holt & Company, did 
any conversation with him take place at which you were 
present, having relation to the brands of the firm of 
Holt & Company. If you answer affirmatively, please 
give the conversation as fully as you can ? 

“A. I can give the purport, but not the exact terms. 

“ (). Please do so ? 

“A. I requested Mr. Ryder to wait in the office as I 
wished to speak to him in the presence of Mr. Searls 
‘the other partner]. I then referred to his having on 
the evening previous caused impressions to be taken for 
him of the various brands employed by Holt & Com- 
pany, protesting that he should not make use of them, 
as by his own theory, when he supposed that Mr. 
Searls was to leave the firm instead of himself, the 
brands remained the property of the firm succeeding 
the former firm. After some opposition Mr. Ryder 
promised us both not to use any of such brands, ex- 
cepting one or more which he had originated for a 
relative whose trade would doubtless follow him and 
which we gave him (folio 44). 

Mr. Busby, one of the complainants, says he was in 
the employ of Holt & Company at the time of Ryder’s 
withdrawal from the firm, and that he and Ryder at 
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that time were “intimate friends.” His testimony, 
which supports Mr. Holt’s, is as follows . 

“(Q. Have you any recollection of a conversation 
taking place with him (Ryder) at the time of his with- 
drawal from the firm of Holt & Company, concerning a 
conversation that he had with Mr. Holt about the 
brands of the firm ; if you say you have, please give the 
conversation as far as you are able to? 

“A. [remember such a conversation occurring di- 
rectly after his interview with Mr. Holt (fol. 57). 
Which conversation took place on ‘the last business 
day of his (Ryder’s) connection with Holt & Company’ 
(fol. 68). 

“(). You know he (Ryder) had a conversation with 
Mr. Holt ? 

“A. I do. 

“Q. Who was present at this conversation, if you 
know ? 

“A. Mr. Holt, Mr. Searls and Mr. Ryder. 

““(). Now please proceed with your answer ? 

“A. Mr. Ryder came to me at my desk, immediately 
after the interview, und stated: I have had to give in. 
[I have had a good talking to, and have promised never 
to use any of Holt & Company’s brands. 

‘“*Q. Are you able to be positive about any of the 
words used by him at the conversation referred to in 
your last answer ? 

“A. To the best of my remembrance, those were his 
exact words. 

“(@. Do you remember any incident connected with 
the conversation that you can mention ? 

“A. I remember his clapping me on the back and 
laughing. 3 
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“(Q. Did this conversation take place immediately 
after he came out of Mr. Holt’s office ? 


“A, It did” (fol. 57). 


The testimony of Mr. Holt and Mr. Busby con- 
stitutes our direct proof of the conference and agree- 
ment whereby Ryder’s claim was extinguished. 

An attempt is made to contradict both of these 
witnesses by calling Ryder, but the whole of his evi- 
dence does not, we think, amount to a distinct and 
satisfactory denial. Upon his examination in chief, he 
is asked : 

“Did you ever promise Mr. Holt or anybody else 
that you would not use ‘ La Selecta,’ ‘ La Favorita,’ or 
other brands that had been used by the old firm ? 

“A. Before leaving the firm, I told Mr. Holt that I 
would not use the brand ‘ Potomac,’ but the other 
brands not. I did not promise him that I would not 
use them ; he did not ask it. I did it voluntarily ” 
(fol. 110). 

He says that his promise did not include “ the other 
brands,” and in the next breath “I did not promise 
that I would not use tHem. He did not ask it. J did 
it voluntarily.” ‘There is no doubt that he used the 
word ‘‘them” in this answer and that he made the 
same statement on cross-examination. 

After saying in substance that everything but the 
brands had been appraised, he is asked: “ Why, then, 
were they not made specificaliy the subject of appraise- 
ment?” To this he answers: “ Because I gave up all 
right, title and interest to those valuable brands, out of 


friendship, so there was no occasion for it.” 
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“Q. Was there not then a reason at the time you 
left the firm why there should be an appraisement ? 

“A. By all means. 

“ (. Then how do you account for the fact that they 
were not made the subject of appraisement ? 

“A. Isuppose because I gave up these valuable brands 
which I considered worth $8,000.” 

Complainants’ evidence is clear, direct and positive 
’ that the surrender was made; the denial, if there be 
one, is of such an uncertain character that it can have 
but little weight. 

The number of brands used by Holt & Company was 
large ; some of them had been in use for many years, 
The most important at the time Ryder left the firm 
were, to give them in the order in which he named 
them, “ Potomac,” “ La Favorita,” “ Montrose Family,” 
“ Aurora,” ‘* La Selecta.” These he named as the only 
brands that had been used by the firm, although, 
as in numerous other: instances, his slum- 
bering mind was pricked into a recollection of several 
others when they were pressed upon him on _ his cross- 
examination. If it appears, therefore, that the under- 
standing which occurred the day before the dissolution, 
included any of these brands other than the brand 
* Potomac,” it is demonstrated that the defendant’s 
story is not the true one, and Mr. Holt’s unqualified 
statement must be given its natural and logical effect. 

We think we have been able to demonstrate that the 
brand “ La Selecta” was one of those surrendered ; if 
it was, the agreement covered the whole list. 

The relinquishment of ‘‘ La Selecta” and all the other 
brands is shown by the proceedings before the Produce 


Exchange. 
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It is made clear that Ryder admitted before the Ex- 
change, and, also, we think, that the Board of Managers 
found, that he gave up his right to all the brands at 


the time he left the firm. 


Mr. Buspy, one of the complainants, testified as fol- 
lows: | 

‘21 Q. Were you present during the proceedings be- 
fore the Complaint Committee of the Produce Exchange 
when he (Ryder) was on trial for using the brand ‘ La 
Selecta’ ? : 

‘‘ A. I was; expecting to be a witness. 

“22 Q. Please state what, if anything, you heard 
him say there, concerning the brands of Holt & Com- 
pany ? 

“A. He repeated the statement before the Complaint 
Committee, that he had promised not to use any brands 
belonging to Holt & Compauy, at the time of his with- 
drawal from the firm. 

“23 Q. You heard him make that statement ? 

“A. I did. 

“24 @. You are positive about it ? 

“A. I am, for the reason that I expected to testify to 
the same fact, and his statement made mine unneces- 
sary. : 

“25 Q. Then you did not testify to the fact ? 

‘A. I did not” (fol. 58). 

It will be observed.that Mr. Busby does not swear 
to a naked unsupported fact; he gives a reason why 
he can be positive and one that cannot fail to add to 
. the strength of his testimony. He went before the 
committee expecting to be called to prove a particular 
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fact ; he knows he was not called because Ryder’s ad- 


mission rendered his testimony unnecessary. 


In this connection it is important to consider the 


nature of Ryder’s defense before the Exchange. The 


following is from his cross-examination : 
‘“(). What was your defense before the Complaint 


Committee of the Produce Exchange when Holt & Com- 


pany preferred their complaint against you for using 
the brand ‘ La Selecta’? 


* A. Do not remember that even. 


“Q. You do not remember what your defense was 


before the Complaint Committee ? 


3 “ A. I think it was that the brand did not belong to 


Holt & Company. 


“(. And that it belonged to an estate from whom 


you purchased it ? 
“A. Yes. 
“(@. And that was the only defense, was it not ? 
ea. 108%." 


Mr. Holt’s testimony is as follows : 


“(). Please let us have your recollection of what the 


defense (of Ryder) was before the Complaint Commit- 
tee ? | 
“A. That although among the brands which they had 
| promised not to use, our firm had really no title to 
it, as they claimed it to belong to the estate of a de- 
ceased customer, from whose executor they had recently 
purchased the brand. 

“Q. They justified their use of the brand, then, be- —_ 
cause they claimed to have purchashed it from the | 
estate of a deceased customer ? 


“A. They did. 
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“ Q. Was there any other defense ? 
“A. There was not. 
“(. You are positive about this? 
“A. Quite so. The production of the bill of sale 
of the brand seeming to the committee to terminate the 
case” (fol. 43). 
“Q. Please say, if you know, whether the defense 
’ was the same before the Board of Managers that it was 
; before the Complaint Committee ? 
“A. IL think it was, resting wholly upon the alleged 
title by purchase ” (/?.). 
‘ There can be no doubt that the only defense made 
by Ryder when he was charged with the infringement 
of the rights of Holt & Company by using the brand 
“La Selecta ” was that he acquired such right by pur- 


chasing the title of a third party. It did not enter his 


mind to say that he had any right by virtue of his 
having been w partner. 


That he admitted before the Exchange that he re- 


linguished his right to the brands of the firm is, also, 
shown by the findings (Defendants’ Exhibit D, fol. 93). 


A part of the second finding is in these words: 
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“Tn view of the fact that it was known to Rowland 
& Ryder that Holt & Company claimed to be the 
owners of the brand of flour ‘ La Selecta,’ and of the 
circumstances occurring at the time Mr. Ryder left Holt 
d Co. * * * Holt & Company have just cause of 
— complaint.” /b, 

This is followed in the report of the proceedings by a 
recital of the purchase by Ryder of an “ alleged right ” 
of a third party “‘ to use said brand,” and by a sugges- 
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tion that the matter be referred to an arbitrator. Holt 
& Company thereupon took the case to the appellate 
tribunal of the Exchange where it was unanimously 
decided that “ the proceedings of Messrs. Rowland « 
Ryder in the case complained of by Holt & Company 
‘were’ inconsistent with those just and equitable princi- 
ples of trade which ought to govern the transactions of 
the merchants of the Produce Exchange with each 
other.” 

The plain deduction is that the Board of Managers, 
which was composed in part of the Complaint Com- 
mittee (fol. 96), believed that Ryder had been guilty 
of a very gross breach of propriety. The implication 
is that his conduct admitted of no justification. If the 
question had been simply whether Ryder or Holt & 
Company had the better title, the decision must neces- 
sarily have been of a different character. Under such 
circumstances there would have been no foundation 
for a finding, the logical end of which was expulsion 
from the Exchange. 

It must be reasoned that the Board of Managers be- 
lieved that Ryder’s conduct involved unmistakable 
moral turpitude, and that, as Mr. Holt and Mr. Busby 
have sworn, he admitted that at the time he left the 
firm of Holt & Company he agreed not to use the. 
brands of the firm. Tlie violation of this agreement 
was what was adjudged to be “inconsistent with just 
and equitable principles of trade.” Unless this was the 
decision the proceedings before the Exchange are mean- 
ingless and illogical. 

We submit that the decision is tantamount to an 
adjudication in complainants’ favor. It certainly 
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removes any imputation of acquiescence at a time 
when acquiescence would have been of real signi- 
ficance. The action against the infringement was 
taken immediately ; the day after the first offense was 
discovered the complainants commenced proceedings 
and pressed them with unmistakable zeal. 

If the decision of the Exchange is not to be regarded 
as an adjudication, it plainly has the quality of an 
an arbitration, and as between the parties out to be 
conclusive. 

Perhaps the most significant piece of evidence con- 
nected with the conference at which we contend it was 
agreed that the brands should be used only by the old 
irm is one about which there is no difference. 

Mr. Holt says he “ referred to his (Ryder’s) having 
on the evening previous caused impressions to be taken 
for him of the various brands employed by Holt & 
Company ” (fal. 44). Ryder admits, without reserva- 
tion, that he took impressions of all the brands of Holt 
& Company, including “ Potomac” (fol. 137), and also 
in substance that the conversation may have taken 
place. He is asked: 

“ (. Is it not true that Mr. Holt sent for you and 
said to you that you had made copies of the brands ; 
do you remember anything of that kind ? 

“ A. No; I do not. 

“Q. Do you remember Mr. Holt sending for you 
just before you left the firm and referring to your hav- 
ing taken impressions of the brands ? 

“ A. Ido not. 

“@. You will not say that he did not? 

* A. I will not. 
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**@. He may have done so ? 

‘““ A. He may have done so. 

“(. When you say, as you do in your cross-exam- 
ination, ‘I have doubts of anything that happened 
so long ago, what do you mean ? 

“ A. It was so long ago that I do not remember dis- 
tinctly everything ” (fol. 138). 

It will be seen that there is a substantial concurrence 
that there was a conference at which all the brands of 
which Ryder had taken impressions were referred to. 
Among these brands was that which is here involved, 
“La Favorita” as well as “ La Selecta,” ‘ Potomac,” 
and the rest. It being established that the conference 
was caused by the taking of these impressions it is a 
fair and reasonable conclusion that the impressions, 
that is to say, the brands, were the subject of the agree- 
‘ment which was made. In other words, Mr. Holt dis- 
covered that Ryder had taken impressions of all the 
brands, and all the brands were referred to by him and 
the right to use them settled. | 

We submit that the significance of this circumstance 
would be great even if it depended upon inference ; 
when supported by direct testimony it falls little short 
of a demonstration. 

Another circumstance tending to show that Ryder 
relinquished his claim to the brands of the firm is that 
his first use of the brand “ La Selecta,” which led to his 
trial and conviction before the Produce Exchange, was 
made under circumstances which indicated that he did 
not believe that he had a right to it. It appears that 
his first shipment of La Selecta after leaving the firm 


“was made at an unusual hour under suspicious circum- 
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stances and that the fact of the shipment having been 
made only came to the knowledge of Holt & Company 


by accident (fols. 47, 75). 


The circumstance is not one of very great import- 
ance except that it points in the same direction as the 
other circumstances of the case. 

Ryder says that he has no recollection whatever of 
Mr. Holt and Mr. Searls assenting to his using any of 
the old brands, but the books of Holt & Company show 
that all the brands used in 1869 have been continu- 
ously used by the firm with the single exception of the 
brand “ Aurora,” the line of use of which breaks with 
Ryder’s withdrawal. 

The testimony of Ryder is so full of inconsistencies 
that the only course is to exclude it all. He contra- 
dicts himself in the same breath, and when one part of 
his deposition is compared with the other the most 
painful inconsistencies are detected. 

His whole deposition is open to the gravest objec- 
tions. Not only does he contradict himself repeatedly, 
but the conclusion is irresistible that a capacity to re- 
call the events of “ years ago” no longer exists. At 
times, perhaps, what he calls “a slight remembrance 
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of years ago” returns to him, but it is not possible to 
distinguish what, if anything, he has sworn to is better 


than mere conjecture. 


The opening of his deposition indicates the quality 
of all he says : 

“Q. When you went into the firm, what trade-mark 
or brands of flour were owned by the firm ? 

A. I do not remember. 
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Q. Was any conveyance made by the old firm to the 
new firm of any trade-marks or brands that you recol- 
lect of ? 

A. None that I know of. 

Q. When was the trade-mark or brand ‘ La Favorita 
originated ? 

A. I do not know. 

Q. When did your firm first use it ? 

A. I don’t know; I do not know. 

Q. Did Mr. Holt originate it ? 

A. I don’t know that. 

@. Was it ever used as a brand before you went 
into the firm ? 

A. I think not” (fol. 109). 

In one connection he says: “ / have doubts of any- 
thing that happened so long ago.” Asked whether he 
furnished the information upon which the an- 
swer was prepared his reply is: “ Z do not remember.” 
In another conneciion he says: “ /¢ was so long ago 
that I do not remember distinctly anything.” Asked 
what his defense was before the Produce Exchange, he 
says: “J do not remember that even;” and elsewhere, 
as if to cap the climax: “/ might have done anything.” 

Certainly counsel will not ask the Court to make tes- 
timony of this character the foundation for a decree. : 

There is nothing else in the case which tends to in 
any degree negative our proofs that Ryder’s claim to 
the brand “ La Favorita” was surrendered before the 
dissolution of the firm. We submit that the fact that 
he did so is established beyond any reasonable doubt. 

On the day following that on which the conference 
took place a circular was issued which contained the 
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announcement of the dissolution of the old firm, the 
formation of the firm of Rowland & Ryder, and an an- 
nouncement of the continuation of the old business. 
The last-mentioned announcement was in these words : 

“The undersigned, having formed a new copartner- 
ship, will settle all outstanding business of the late firm of 
Holt & Company, and will continue the business under 
the same firm name at No. 57 Water street.” 

This circular was issued and signed by Ryder as well 
as the partners whom he had met on the preceding 
day. The plain intendment of all concerned was that 
the old business of Holt & Company should run on as 
it had run undisturbed for upward of a quarter of a 
century. The purpose was that their clerk, who had 
been promoted to be a partner, should withdraw, 
leaving the affairs of the firm to proceed in the well- 
worn channel. 

The use of the brand “‘ La Favorita” with the others 
was an essential incident. To scatter the individuality 
of the brands was to unseat the whole business, to rele- 
gate the firm to the pursuit of new enterprises, with all 
the difficulties before it that a new embarkation en- 
tailed. Plainly, this was not contemplated. The ob- 
ject was to let the junior partner out without affecting 
the past. All that is now urged to support his right 
is an afterthought, born of an unworthy object. We 
submit that when Ryder issued the cireular in which it 
is announced, in substance, that the old business of 
Holt & Company would continue as it had continued, 
to his knowledge, for many years of honorable success, 
and that a new business would be set in motion by him 
and his new partner, he said: “ I have no part in that 


36 
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past ; it does not belong to me; it is all theirs ; I have 
left it.” 
This is the plain purpose of the circular; and in a 


court of equity that purpose will be effectuated. 


We think there can be no reason for disturbing the 


finding of the Court below. 
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The following is respectfully submitted in answer to 
the brief in behalf of the appellants : 


The issues raised by the pleadings are not, 
we think, correctly stated in the brief on behalf of the 
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appellants. The answer was intended to raise and did - 
raise only a question of title. It begins with the denial 
that complainants “ are legally seized or are the owners 
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of THE TRADE-MARK ‘ LA Favorira.’” After admitting 
the existence of “ the trade-mark La Favorita,” the an- 
swer proceeds to say that one Ryder was “one of the 
originators of the said trade-mark ‘ La Favorita,’ and 
has always and does now own and use the same asa 
proprietor, and has continually used the same since the 
year 1868; that said Ryder has at all times used the 


said trade-mark with great care, and that it signifies a 


- four selected, packed and prepared by him ” (fol. 14), 


and that the flour sold by the defendants has been 
“ always sold as the special selection of said Ryder” 
(fol. 15). There is a statement that many other dealers 
have for many years used the said name “ La Favori- 
ta” as a brand for flour, which fact was well known, it’ 
is said, to complainants, and without objection by 
them. But there is no suggestion that this use was 
anything except an infringement or piracy of the com- 
plainants’ brand. There is no allegation that it stood 


in the way of the suit. 


That Ryder relinguished his right upon 
his withdrawal from the firm is, we think, demonstrated 
by our principal brief. The fact is emphasized on the 
brief for the appellants that after his withdrawal the 
form of agreement upon the termination of the partner- 
ship of Holt & Co. was changed. The old forms con- 
tained no reference to the good-will. After Ryder’s 
withdrawal, the good-will was specifically mentioned 
and Mr. Holt explains that this change was made “ in 
consequence of the disagreement between my former 
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partners.” The appellants’ argument is that Ryder’s 
interest in the good-will of the business of Holt & Co. 
was not. extinguished at the time of his withdrawal and 
that, for this reason, he has a right to use the brands 
of the firm. 

In absence of explanation this might be a fair de- 
duction but, on the facts of the case, it is an impossible 
one. 

The firm of Holt & Co. was organized in 1845, and 
before the time that Ryder became a member of it, its 
good-will had passed by common consent to each suc- 
ceeding firm, the understanding being that ‘it passed 
with the business of the firm. When Ryder withdrew, 
he surreptitiously obtained impressions of the brands 
and upon being taken to task expressly relinquished 


all claim to them. 


“ That Holt & Company,‘ says the Court below,’ 
desiring to retain the good-will of the firm unim- 
paired, should have permitted Ryder to despoil 
them of the distinguishing brands upon which their 
success largely depended, without a word of re- 


monstrance, is hardly credible.” 


Everything in the case indicates that Ryder’s interest 


in the brand was extinguished. 


The brand originated by Mr. Holt. 


The suggestion that the brand was originated by 
Ryder has no foundation. Mr. Holt says the name 
“originated with myself, and I devised and cut the 
stencil which was first employed in its use myself. 
Having some expertness it has been my custom from 
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boyhood to design and cut shipping marks and flour 
brands. The idea of using the brand La Favorita was 
entirely my own suggestion” (Record, page 13). 


The proceedings before the Produce Ex- 
change are probably the most significant fact con- 
nected with the case. They demonstrate that the con- 
clusion of the Court below was right. Ryder began 
shortly after he left the firm to use one of the brands 
of Holt & Company. The moment the fact came to 
their knowledge they instituted proceedings against 
‘him in the Produce Exchange. The judgment of the 
Exchange was that Ryder’s acts in using the brand of 
Holt & Company admitted of no justification (Record, 
659, 660 and 661). The usual discipline was suspension 
or expulsion (fols. 47 ef seg.), which would have resulted 
in the destruction of Ryder’s character and business. 
The forebearance of Mr. Holt to ruin his former clerk 
is offered here, as it was in the Court below, as proof 
of laches and as a reason for the destruction of a very 


valuable brand. 


The argument on behalf of the appellants 


is divided in to six points. 


Ist. Is the brand “ La Favorita” as used by the 


complainants a trade-mark ? 


The argument is that it is not, because it merely in- 
dicates quality. There is no doubt that where a name 
indicates grade or quality ONLY, its use cannot be mo- 
nopolized. The rule is clearly stated in Manufacturing 
Company vs. Trainor, 101 U. S., 55: 


“ Letters or figures, say the Court, which by the 
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custom of traders, or the declaration of the manu- 
facturer of the goods to which they are attached, are 
ONLY USED to denote the quality, are incapable of 
exclusive appropriation, but are open to use by 
any one, /ike the adjectives of the language.” 


There is scarcely the color of foundation for the sug- 
gestion that the designation “ La Favorita” indicates 
“quality only.” Uniformity of quality is a necessary 
incident of every successful product. There is nothing 
more essential to the success of a brand than that it 
shall be applied to goods which do not vary in excel- 
lence. Nothing beyond this is shown by the evidence 
in the present case. 

This defense was not hinted at in the answer, which 
admitted, as has been pointed out, legality of “‘ the 
TRADE-MARK La Favorira.” The evidence relating to 
it, however, shows that the word was not a word that 
signified quality. Mr. Busby, of the firm of Holt & Co., 
says: “ The name was applied conscientiously to any 
flour that our careful examination pronounced equal to 
the standard upon which we made the reputation of the 
brand” (fol. 60). 

He was then asked to mention a fine quality of flour 
and specified the ‘“‘ Miranda” brand, of which he says : 


“The Miranda flour is whiter, less strong, milled 
in a different method and of a DIFFERENT 
VALUE ON THE MARKET.” 


In other words, every application of the name “ La 
Favorita,” involved an exercise of judgment, as to the 
merchantable qualities, which were to be expected by 
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the purchaser, and every thing else that is involved in 


the use of a trade-mark. 


d. Are the complainants legal owners of the so- 


~~ 


called brand “ La Favorita.” 


This head of appellant’s argument and the third, re- 
late to the question of title, which has been fully dis- 


cussed in our principal brief. 


4th. Lf complainants own any trade-mark, what 


is that trade-mark, and has it been infringed ? 


The trade-mark is clearly defined in the certificate of 
registration, page 54, and consists of the words “ La 
Favorita.” The mere circumstance that the defendant 
has added his name is of no consequence. The rule 


as stated in the famous Amoskeag case : 


“In an imitation of an original mark upon an 
article of goods of the same description, the name of 
the proprieler may be omitted—another name, that of 
the imitator himself, may be substituted, but if the 
device is copied, and so copied as to manifest a 
design of misleading the public, the omission or 


variation ought to be wholly disregarded.” 
2 Sand. S. C., 599. 


The doctrine is that a trade-mark which consists of a 
word is, in the language of the Court of Appeals of New 
York, a “short phrase between buyer and seller,” which 
the owner alone is entitled to employ for commercial 


purposes. 

Hier vs. Abrahams, 82 N. Y., 519. 

Congress and Empire Spring Co. vs. High 
Rock Spring Co., 45 N. Y., 291. 
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In the case last mentioned the whole philosophy of 
the subject was stated by Judge Foteer in these 


words: 


‘“‘ By the application of capital, business sagacity 


~ 
-~ 


and enterprise, this spring and its product have 


-~ 


‘become extensively known and favorably re- 
“ceived. That product is sought after and re- 
“ceived by this name. It is not to trust to our 
“common apprehension of things to believe that 
“one who wishes for the medicinal water which 
“he has used before, or heard of as coming from 
“ the Congress Spring at Saratoga, does not mean 
“ that specific water when he inquires for it by ite 
“ specific name. And it is this name, the trade- 
“mark of the plaintiffs, WHICH IS THE SHORT 
‘“ PHRASE BETWEEN BUYER AND SELLER, which indi- 
“ cates the wish to buy and the power to sell water 
*“* FROM THAT ORIGIN, THAT PLACE, OF THAT OWNER- 
** SHIP. This phrase, this de vice, is the trade-mark 
“ of the plaintiffs, and is of value to them, as thus 
‘“ designating at once this, their own particular 
“ article of sale, and guaranteeing the verity of its 
“ origin. They have the right to be protected in 
‘“‘ its exclusive use, for, under the facts as shown 
“ by the complainant, none other can use it with 
“ equal truth, and none other has equal right to 


“~ 
- 


employ it for the same purpose” (45 N. Y., 300). 


5th. In view of the laches of the complainants, 
they have no status in the Court of Equity. 


It is admitted that the rule laid down in WeZean vs. 


lemming, which has leavened for great good the juris- 
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prudence of the United States, as far as it relates to 
the subject discussed in that case, supports the decis- 
ion of the Court below. An attempt is now made to 
have this-Court overrule McLean vs. Flemming on the 
ground that it is at variance with the maxim of equity, 
which imposes upon a suitor the duty of reasonable 
diligence. 

Appellant’s counsel have not directed the attention 
of the Court to any American case relating to trade- 
marks, which looks away from the doctrine of McLean 
vs. Flemming. He relies entirely upon the proposition 
that the general rule should not be departed from ; we 
think reflection will make it plain that the rule of Mc- 
Lean vs. Flemming is absolutely essential to the pro- 
motion of the most important ends. 


The piracy of a trade-mark is the piracy of a com- 
mercial signature; to all intents and purposes, the 
name of a person who uses it. In this instance the 
case is in every way the same, in contemplation of 
law, as if the defendants had applied to their goods the 
name of Holt & Co. It is as if they had put upon their 
flour the words and letters “ Houir & Company,” with- 
out any mark to indicate that it was not the product of 
that firm. And the appellant’s proposition, when 
stripped of its disguises, is that, if the complainants 
had tolerated this act, the doctrine of laches would ex- 
clude them from a court of equity. Such a conclusion 
is, we submit, manifestly impossible. 


In the leading American case of Amoskeag Co. vs. 
Spier, supra, it appeared that the plaintiffs had, as 
here, omitted to take steps to enforce their right until 


9 


the infringement had become a source of embarrass- 
ment. 
Judge Dyer said : 


“ Lam satisfied that the doctrine of an acquies- 
cence operating as an absolute surrender of an ex- 
clusive right, is applicable to the case- The consent 
of a manufacturer to the use or imitation of his 
trade-mark by another may, perhaps, be justly in- 
ferred from his knowledge and silence, but such con- 
sent, whether expressed or implied, may certainly be 
withdrawn, and when implied, tt is in reality no 


more than a revocable license.” 


This is exactly the doctrine on which McLean vs. 
Flemming is based, and which is directly approved and 


built upon in numerous other cases. 


The comments of counsel for the appellants upon 
the cases cited in McLean vs. Fleming are unfortunate. 
In Consolidated Fruit Jar Co. vs. Thomas, Cox’s 


Manual, Case No. 665, the Court said : 


“ There has been large discussion of the question 
‘‘ how far laches in stopping the infringement of a 
“ trade-mark will deprive a complainant of the 
‘ benefits of a preliminary injunction, but that dis- 
‘ cussion has been put to rest, so far as this Court 
“ is concerned, by the recent decision of the Su- 
“ preme Court in the case of McLean vs. Fleming, 
“where it was held that acquiescence of long 
“ standing was no bar to an injunction, although 
“ it precluded the party acquiescing from any right 


“to an account for past profits. 
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“ This was only anticipating the later deeision 
| of the High Court of Justice in England in the 
| “ case of Fullwood vs. Fullwood, 9 L. R., Ch. D., 


‘© 176, where the single question involved was the 


-“~ 
-~ 


“ effect of delay in prosecuting the infringement 


. “of the trade-mark. w The injunction 


‘“ was treated as always a matter of course if it 


nw 
-~ 


appeared that the legal right existed.” 


The case of Rogers vs. Rogers, 31 L. T., 285, and 
Blackwell vs. Crabb, 35 L. J., Part 1,505, are of earlier 
date than Fullwood vs. Fullwood. Appellant's counsel 
is right in saying that in both of these cases the injunc- 
tion was refused, but, as he was criticizing their cita- 
tion by this Court, he ought to have said move. 

In Rogers vs. Rogers, the Court took pains to point 
out that mere delay is not a good defense. Mr. Justice 


MELLISH said : 


‘‘ 1 do not think that as matter of law the mere 


- 


‘ fact that if the defendant’s mark has been used for 
‘a great number of years necessarily affords a de- 
“fense. If it was clearly made ‘out that it was 


“originally used for the purpose of fraud that it 


“ was continued for the purpose of fraud, and that 
“it has the practical effect of deceiving the pub- 
“ lic, I do not think that lapse of years would pre- 


“ vent the plaintiff having a remedy.” 


Blackwell vs. Crabb was decided chiefly on the 
ground that there was no infringement, the labels being 
held to be so dissimilar in appearance that there was 
no probability of mistake. In Taylor vs. Harrison the 


injunction was granted. 
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It is suggested on the part of the appellants that the 


defendant Menendez never had any notice of protest. 


Obviously the real defendant here is Ryder, against 


whose use of the trade-mark there was the protest in 


the form of the proceedings before the Produce Ex- 


change and protests of later date. 


What we understand to be the rule is clearly stated 


in Sanders vs. Jacob, Price & Steuart Trade-mark 


Cases, page 1051: 


“The question of laches would be a serious 
one,” say the Court, “if there were no element 
of fraud in the case on the part of the defend- 


ant. If the defendant had adopted this trade- 


‘name innocently and had gone on honestly 


practicing his trade under that name without 
objection ‘on the part of the plaintiff, we would 
decline to assist the plaintiff at this ‘late date, 
but where the element of fraud supervenes, lapse 
of time does not purge the defendant’s conduct 
of this taint. The wrong is a continuing one ; 


the injury done to the plaintiff and the decep- 


‘ tion practiced upon the public both of which the 


law takes into consideration in these cases 
accumulate. Then if the defendant at a recent 
period of time aggravates the wrong, . 
it makes, we think, a plain case for equitable 


interposition.” 


There is no doubt about the element of fraud in this 


case. 
sions 
tious 


The fact that Ryder surreptitiously took impres- 
of the brands (fols. 44, 57), his surrepti- 
use of the brands of the old firm (/d.,75); his 
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use of new brands in competition with those of Holt & 
Co. (/b., 76) ; the complaint before the Complaint Com- 
mittee and Ryder’s omission to attempt to justify his 
act (/b., 95, 58); the finding of the Board of Managers 
with Ryder’s statement that he had been persecuted by 
Holt & Company and intended to retaliate (/b., 67), 
leave no room for doubt about the fraudulent character 
of his acts. 

It was said by Judge Sawyer in a recent case, 
Benkert vs. Feder, 34 Fed. Rep., 535: 


“One who deliberately and knowingly uses 
“ another’s trade-mark commits A PALPABLE 
“ AND UNMITIGATED FRAUD, FOR WHICH 
“ THERE IS NO POSSIBLE EXCUSE. He 
“seeks to avail himself of the good reputa- 
tion of another’s goods, and puts his own 
goods—usually, if not always, of an inferior 
quality—upon the market, thereby not only 
fraudulently cutting off the market from the 
party who has by years of labor, and at great 
expense, established a reputation for his wares, 


but, in addition to this injury, destroys or 


or 


. 


injures largely that reputation which is the 


“ foundation of the owner’s business. 


The infringement of a trade-mark is in princi- 
ple nothing but forgery. The mark which is called 
& man’s signature signalizes his individuality 
and is protected for that reason. If I tolerate the 
forgery of my name, no matter how !ong, the last for- 
gery is as much a crime as the first. 

The same is true of the forgery of a trade-mark. There 
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can be no destruction of the legal right by the mere 
forbearance to prosecute. 

Here, to use the word-symbol “ La Favonrira,” is to 
use a symbol which is the same as the name “ Hott & 
ComPany ;” to mark a barrel of flour “ La Favortra” is 
to mark it “ Horr & Company”—it is the same as a 
forgery of their name. 

It is impossible to say that the piracy of Ryder, of 
uncertain beginning and duration and of insignifi- 
cant extent (fols. 141, 134, e¢ seg., 124, 140), has dis- 
placed and destroyed the complainant’s commercial rep- 


utation. 


We submit that the doctrine of McLean vs. Fleming 
is rooted in the safest and most necessary principle, 


and that it will not be disturbed. 


Case No. 76. The agreement upon which the de- 
cree was entered in No. 76 is valid. 

The presumptions are that the Court below had ju- 
risdiction. 

It is shown that the mark is used in foreign com- 
merce (fol. 167). The facts bring the case distinctly 
within the rule laid down in Glen Cove Man. Co. vs. 
Ludeling, 22 Fed. Rep., 823. 

Respectfully submitted, 


ROWLAND COX, 
Of Counsel for Appellees. 
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GERMAN SAVINGS B’K, DAVENPORT, IA., VS. CO. OF FRANKLIN, ILL. 1 


1 Pleas in the cireuit court of the United States of America 

for the southern district of Illinois, held at the city of Spring- 

field, in said district, before _ Honorable John M. Harlan, one of 

the justices of the Supreme Court of the United States of America, 

presiding judge, and the Honorable Samuel H. Treat, district Judge 

of said district, associate judge, on Tuesday, the third of July, at 

the June term of said court, in the year of our Lord one thousand 

— and eighty-three, and of our Independence the one hundred and 
seventh year. 

J. A. JONES, Clerk. 
CouNTY OF FRANKLIN q 
vs. 

SELLEVILLE AND ELpoRADO RAILROAD COMPANY, 
George P. Dally, John Graham, German Savings 
Bank of Davenport, lowa: Anthony Reiz, George 
W. Steele; Sarah E. Bruyn, People’s Savings Bank 
of Evansville, Park Banking Company of Rock- 
ville, Indiana; Solomon Rothehild, Benjamin 
Rothchild, & Thomas E. Garvin. 


-In Chancery. 


2 SouTHERN District oF ILLINOIS, 88: 


Be it remembered that heretofore, to wit, on the twenty-first day 
of December, in the year of our Lord one thousand eight hundred 
and gt 9 one, came the German Savings Bank of Davenport, Lowa, 
one of said defendants herein, by Messrs. Cook & Dodge, its solicit- 
ors, a filed in the clerk’s of said court a transcript of the papers 
filed and proceedings thereon had in the circuit court of Franklin 
county, Illinois; which said transcript of papers filed and proceed- 
ings thereon had are in the words and figures following, to wit: 


Bill. 


STATE OF ILLINOIS, ) 
Franklin ¢ ounty, ) 


Of the October Term of the Franklin County Cireuit Court, A. D. 
1880. 


To the honorable judge of the Franklin county circuit court, 
chancery sitting: 
The complainant, The County of Franklin, most respectfully repre- 
sents unto yeur honor that on the 24th day of July, A. D. 1869, the 
cownty court of said county made an order giving notice that 
3 on the 11th day of September, A. D. 1869, in the various pre- 
cinects in said county, at the usual voting places, an election 
would be held upon the question whether or not the county of Frank- 
lin should subscribe the sum of two hundred thousand dollars to 
the capital stock of the Belleville and Eldorado Railroad Company, 
payable in county bonds at par, due in twenty years from date, with 
interest at the rate of eight per cent. per annum, and to be of the 
denomination of not less than one thousand dollars each, said bonds 
1—970 
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to be issued upon the following conditions, and not until they are 
complied with: 

Ist. That said railroad shall be located through Franklin county, 
running from Duquoin, in Perry county, to the town of Raleigh, 
in Saline county, within one-quarter of a mile of the court-house, in 
the town of Benton, in said Franklin county, and that a station be 
there located, and a passenger and freight-house erected within said 
quarter of a mile of the court-house. 

2nd. That said railroad shall be commenced in the county of 
Franklin, within nine months from the date of said election, and 
completed through the county by the Ist day of June, A. D. 

1872. 
d 3d. That one hundred thousand dollars of said bonds, pay- 
able on said stock, shall be delivered to said company when 
siid railroad is in running order to,and a station located, at Benton: 
and one hundred thousand dollars of said bonds to be delivered 
when said railroad is completed and in running order through said 
Franklin county. | 

4th. That there be not less than three stations located in the 
county, one at Benton as aforesaid, one between Benton and Du- 
quoin, and one between Benton and Gallatia. 

5th. That said election shall be open at 8 o’clock in the morning 
and continue open until six o'clock in the afternoon, and shall be 
conducted by the judges of elections appointed for the November 
election in 1868, if present ; if not, judges may be chosen as at other 
elections. ? 

6th. That persons voting at such election for subscription shall 
have written or printed on their tickets: For subscription. Those 
voting against subscription shall have written or printed on their 
tickets: Against subscription. 

7th. And provided also, That said subscription shall receive a 

number of votes equal to a majority of all the votes cast in 
5 said county at the last general election of county officers, as 

will more fully appear by a reference to a copy of said order 
filed herewith and marked Exhibit “A,” and made a part of this 
bill. 

Complainant further states that on the 11th day of September, A. 
D. 1869, an election was held in said county on the proposition above 
named in said Exhibit “A.” 

That on the 6th day of November, A. D. 1869, the county court 
of said county, by an order then entered of record, proceeded to sub- 
scribe S200,000 to the capital stock of said railroad company, on cer- 
tain conditions and limitations hereinafter mentioned, to wit, said 
stock was to be paid for, according to the terms of said subscription, 
in the bonds of said county at par, payable twenty years after date, 
with 8 per cent. interest, payable semi-annually. 

That said subscription was made to said railroad company on the 
following conditions, and that said bonds were never to be issued 
until they were complied with, to wit: 
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Ist. That said railroad shall be located through Franklin 

6 county, running from Duquoin, Perry county, to the town 

of Raleigh, in Saline county, within. one-quarter of a mile of 

the court-house in the town of sick in said Franklin county, and 

that a station be there located and a passenger and freight-house 
erected within said quarter of a mile of he said court-house. 

2nd. That said railroad shall be commenced in the county of Frank- 
lin within nine months from the date of said election and completed 
through the county by the Ist day of June, A. D. 1872. 

3d. That one hundred thousand dollars of said bonds, payable on 
said stock. shall be delivered to said company when said railroad is 
In running order and the necessary cars running thereon from Du- 
quoin or El Dorado to Benton, and a station located at Benton ; and 
one hundred thousand dollars of said bonds to be delivered when 
the said railroad is completed and in running order and the neces- 
sary rolling-stock thereon through said Franklin county. 

ith. That there be not less than three stations located in said 
eounty of Franklin, one at Benton as aforesaid, one between Benton 

and Duquoin, and one between Benton and Gallatia. 
7 Sth. That a- the time said bonds are issued and stock re- 

ceived said railroad, its fixtures, and rolling-stock, are not to 
be mortgaged for more than the actual cash value of the same, and 
that there be no mortgage or lien upon the same under which said 
railroad fixtures or rolling-stock can or may be exposed to sale 
within a shorter time than twenty-five years from the date of such 
mortgage or lien, as will more fully appear by reference to a copy of 
said order of said cOUnLY court, which is filed herewith, marked Ex- 
hibit “ B.” and made a-part of this bill. 

That the orders above named are the only orders which said 
county court ever made relative to said subscription to the capital 
stock — said railroad company at any time prior to the 3d day of 
July, A. D. TS70, and that they are the only orders that was ever 
made for or on behalf of said county re lative to said subscription to 

said railroad company at any time prior to the adoption of the pres- 
ent constitution of the State of Ilhnots. 

That said election, held on the 11th day of Septem ber, A. 

5 D. 1869, was the only election ever held in said county at 

any time relative to taking stock in said railroad company, 

and that no subseription except that above named was ever made or 

attempted to be made by said county to the capital stock of said 

railroad company at any time prior to the 6th day of February, A. 
D. 1871. 

That complainant is informed and believed, and on information 
and belief charges the fact to be, that said county court never ordered 
the clerk of said court or the sheriff of said county to give any-notice 
of the election held on the 11th day of September, A. D. 1869; and 
that complainant, on information and belief, us above stated, charges 
the fact to be that neither the clerk or sheriff of said county, or any 
other persol Or persons, ever Pave alry notice of said election, as re- 
quired by law. 

That said railroad company never have complied with the condi- 
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tions and terms on which said stock was subscribed ; that no work 
was commenced within said county on said railroad until the year 
A. D. 1877, and that no part of the same was completed in said 
county until some time during the year A. D. 1577. 
9 That on the 6th day of February, A. D. 1871, the county 
court of said county made an order reciting that on the 6th 
day of November, A. D. 1869, a subscription of two hundred thou- 
sand dollars was ordered to be made to the Belleville and Eldorado 
Railroad Company, and that said subscription required that the said 
railroad should be commenced in the county of Franklin within nine 
months from the date of the election, authorizing said subseription 
to be made, to wit, on the llth day of June, A. D. 1870, and com- 
pleted through said county by the Ist day of June, A. D. 1872, and 
that the time for commencing building of said railroad has expired. 

It is therefore ordered that the time for the commencing and com- 
pleting of the said railroad be extended, and that the said subserip- 
tion be made on the stock books of the Belleville and Eldorado Rail- 
road Company upon the following terms and conditions, and not 
until they are complied with, to wit: That said two hundred thous- 
and dollars ($200,000), subscribed to said capital stock as aforesaid, 

be payable in the bonds of county of Franklin at part, said 
10 bonds to be due in twenty years from the date thereof, and to 

draw interest payable semi-annually at the rate of eight per 
cent. per annum, said bonds to be of the denomination of not less 
than one thousand dollars cash. 

That said railroad shall be located through Franklin county, and 
running from Duquion, in Perry county, to the town of Raleigh, in 
Saline county, within one-quarter of a mile of the court-house in the 
town of Benton, in the said Franklin county, and that a station be 
there located, and a passenger and freight-house be erected within 
said quarter of a mile of said court-house. | 

That said railroad shall be commenced in the county of Franklin 
on or before the first day of January, A. D. 1872, and completed 
through the county by the first day of January, A. D. 1874. 

That one hundred thousand dollars of said bonds, payable on said 
stock, shall be delivered to said company when said railroad is in 
running order, and the necessary cars, propelled by steam, running 
thereon from Duquoin or El Dorado to Benton as aforesaid, and a 

station located at Benton; and one hundred thousand dollars 
11 of said bonds to be delivered when the said railroad is com- 

pleted and in running order, and necessary rolling-stock 
thereon, through said Franklin county; that there be not less than 
three stations located in the said Franklin county, one at Benton as 
aforesaid, one between Benton and Duquoin, and one between Ben- 
ton and Gallatia, all of which will more fully appear by reference to 
a copy of the said order of said county court, which is filed herewith, 
marked Exhibit “©,” and made a part of this bill. » 

That complainant is informed and _ believes, and on information 
and belief charges the fact to be, that no subscription was ever made 
by said county court on the stock books of said company prior to 
the said 6th day of February, A. D. 1871, and that if any subscrip- 


~~ 
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tion was ever made by safd county court on the stock books of said 
railroad company it was made after the 6th day of February, A. D. 
1871, on the terms and conditions mentioned in said order made on 
the 6th day of February, A. D. 1871, and not upon the terms and 
conditions as shown and set forth in said Exhibits “ A” & “ B.” 
12 That on the 9th day of March, A. D. 1871, the county court 
of said county made on order stating that whereas on the 
lith day of September, A. D. 186%, upon a proposition for Franklin 
county to subseribe two hundred thousand dollars to: the capital 
stock of the Belleville and Eldorado Railroad Company a majority 
of the legal voters of the county voted for the said subseription : 
Now, therefore, the County of Franklin, of the State of Illinois, 
acting by the county judge and the associate judges of the Frank- 
lin county court, and attested by the official seal of said Franklin 
county, doth hereby subseribe the sum of two hundred thousand 
dollars for two thousand shares of the capital stock of the Belleville 
and Eldorado Railroad Company, said shares to be of the amount 
of one hundred dollars each; said stock is subseribed and the bonds 
to be issued upon the following conditions, and not until they are 
fully complied with, to wit: Said stock to be paid in Franklin 
county bonds at par, the bonds to be payable in twenty years after 
date with interest at eight per cent. per annum payable semi-an- 
nually in New York, the bonds to be of the denomination of one 
thousand dollars each, with coupons for the interest attached 
15 thereto, the said county bonds to be delivered to said company 
as follows: One hundred thousand dollars of said bonds to 
be delivered when the section of said railroad extending from the 
eastern boundary of Franklin county to Benton is completed in good 
running order, and a train of cars, propelled by steam, shall have run 
over the same, it being left optional with the company which section 
of the road it will build first; and the bonds of the county due on 
either section of the road shall be delivered to said COMM pany when 
that section is completed and the cars shall have been run over it to 
Benton as aforesaid; and said county bonds shall be valid and 
binding on the county from and after the delivery thereof to said 
company, and the faith of Franklin county is hereby pledged for 
the payment of the bonds issued to Belleville and Eldorado Railroad 
Company; the said railroad to be commenced within the county 
In one year and completed through the county within three years 
from the date of this subscription. It being further provided that 
said railroad company shall erect a passenger and freight 
14 depot on said railroad at Benton, within one-quarter of a mile 
of the present court-house, and at least one other freight and 
passenger depot between Benton and each of the county lines in 
said Franklin county through which the road shall run, it is fur- 
ther provided that this subscription and those formerly made shall 
not be construed as intending to subscribe more than two hundred 
thousand dollars to said Belleville and Eldorado Railroad Company 
or to any company or companies that may build railroads within 
said county, as will more fully appear by reference to a copy of said 


— ee 8 BP WOR aE 


6 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


order which is filed herewith, marked Exhibit “D,” and made a 
part of this bill. 

The complainant further states that on the 13th day of December, 
A. D. 1876, the board of supervisors of said county, having adopted 
township organization, made an order to effect following, to wit: 

Whereas in the various precincts of the county of Franklin and State 
of Illinois, at the usual voting places therein, on Saturday, September 
Lith, A. D. 1869, an election was held in pursuance of an order made 
at special term of county court of Franklin county, began and held at 

the court-house in Benton, on Saturday, the 24th day of July, 
15 A. D. 1869, upon the question whether or not the county of 
Franklin should subseribe the sum of two hundred thousand 
dollars to the capital stock of the Belleville & Eldorado Railroad Com- 
pany, payable in county bonds at par, due twenty years from date,with 
the privilege of paying after five years from date,with interest payable 
semi-annually at the rate of eight per cent per annum, and to be of 
the.denomination of not less than one thousand dollars each; and 
whereas at such election the qualified voters of said county did, by 
a majority of the votes, taking as a standard the number of votes 
cast for county officials at the last general election previous to the 
vote had upon the question of subscription as aforesaid, authorize 
the county court of said Franklin county to subscribe the sum of 
two hundred thousand dollars to the capital stock of said Belleville 
& Eldorado Railroad Company: Therefore, at a regular meeting of 
the board of supervisors of Franklin county began and held at the 
court-house in the town of Benton, county of Franklin, and State 
of Illinois, on Wednesday, the 13th day of December, A. D. 
16 1876—present: James M. Brayfield, chairman, Wm. Flatt, S. 
¥ Kirkpatrick, L.. Day, C. Moore, M. C. Ingram, W. B. Tyr- 
ell, J. M. Wier, & J. W. Williams, members of the board of super- 
visors, with Evan Fitzgerrell, county clerk, and James M. Akin, 
sherifi—the following order was entered, that is to say: It is consid- 
ered and ordered by the board of supervisors of said county, by 
authority of the vote heretofore mentioned and the authority of an 
act of [the] General Assembly of the State of Illinois, entitled “An 
act to incorporate the Belleville & Eldorado Railroad Company, ap- 
proved February 22d, A. D. 1861,” and an act of the said General 
Assembly, approved November 6th, A. D. 1849, authorizing counties 
to take stock in railroad companies, that the county of Franklin, in 
the State of Illinois, does hereby subscribe to the capital stock of the 
Belleville & Eldorado Railroad Company the sum of one hundred 
and fiftv thousand dollars, being séventy-five thousand dollars by 
virtue of each of the acts of the General Assembly herein men- 
tioned. That said capital stock so subscribed as aforesaid be paya- 
ble in the bonds of Franklin county aforesaid, at par, said 
17 bonds to be due in twenty years, and may be paid after the 
expiration of five years from their date, at the option of the 
county; said bonds as aforesaid to draw interest at rate of eight per 
cent. per annum, interest payable semi-annually and to be of the 
denomination of not less than one thousand dollars each. 
It is further ordered by the board of supervisors that the said 
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bonds be issued and placed in the hands of trustee, to be paid out 
upon the following conditions: 

First. That said railroad shall be located through Franklin county, 
running from the junction of said road near the west line of Saline 
county, Illinois, to Duquoin, Perry county, Illinois, and within one- 
fourth of a mile of the court-house in the town of Benton, in said 
Franklin county, and that a station be there located, and a passenger 
and freight depot be there located within said one-fourth of a mile 
of said court-house. 

Second. That sailroad shall be commenced within thirty days from 
the date of this order and completed by the loth day ot October, A. 
D. 1877. 

Third. That seventy-five thousand dollars of said bonds be ap- 

plied tu the building of the road from said junction, in Saline 
LS county, to Benton, in Franklin county, and that seventy-five 

thousand dollars be applied to the building of the road from 
Benton to Duquoin, to be delivered and paid to the contractors as 
each mile of the road Is completed under the contract In proportion 
to the whole number of miles in each division built, and providing 
that the contract of building is to include the building of the whole 
road from Saline county to Duquoin. 

Fourth. That there be not less than three stations located in said 
county of Franklin and at Benton as aforesaid, one between — and 
Duquoin, and one between Benton and the Saline county line, as 
will more fully appear by reference to copy of said order made by 
said board of supervisors as aforesaid, which is filed herewith, marked 
Exhibit “EF,” and made a part of this bill. 

The complainant further represents that on the 12th day of No- 
vember, A. D. 1877, and long after the period limited for the com- 
pletion of said railroad in and by the terms of the said order of the 
board of supe rvisors, on the said 15th day of December, A. D. 1876, 

had expired, and long after the alleged subscription at that time 
19 claimed to have been made had lapsed, become, under —, null 

and void, the board of supervisors of said county made another 
order to the effect following, to wit: 

It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of Illinois, that the order of said 
board made on the 15th d; ay of December, A. D. 1876, subscribing 
$150,000.00 to the Belleville and Eldorado Railroad C ompany, be, 
and the same ts hereby, amended as follows, to wit, that said order 
suoscribing said stock read as follows, to wit: That the county of 
Franklin, in the State of Illinois, under the provisions of an act of 
General Assembly of the State of Illinois, entitled An aet to incor- 
porate the Belleville & Eldorado Railroad Company, approved Feb- 
ruary 22d, A. D. 1861, authorizing subscription to the capital stock 
of said railroad, and in accordance with the majority of votes cast 
at an election held in said Franklin county in conformity with said 
act, on the 11th day of September, A. D. 1869, does hereby subseribe 
the sum of one hundred thousand dollars to the capital stock of the 

Belleville and Eldorado Railroad Company, payable in bonds 
20 of said Franklin county at par, said bonds to be due twenty 
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years after the date thereof, and pavable at the option of said 
Franklin county after five years, said bonds to bear interest from 
date, at the rate of eight per cent. per annum, payable semi-annually, 
said bonds to be of the denomination of one thousand dollars each. 
And that the county of Franklin, in the State of Illinois, under the 
provisions of an act of the General Assembly of the State of [llinols, 
entitled An act to authorize cities and counties to subscribe stock to 
the railroad, approved November 6th, A. D. 1849, and under the 
authority as evidenced by a majority of the qualified voters of said 
Franklin county at an election held in said county in conformity 
with the provisions of said act, on the 11th day of September, A. D. 
1869, does hereby subscribe the sum of fifty thousand dellars to the 
capital stock of the Belleville & Eldorado Railroad Company, paya- 
ble in bonds of said Franklin county, at par, said bonds to be due 
twenty years after date thereof, and payable at the option of said 
Franklin county after five years; said bonds to bear interest from 
date at the rate of eight per cent. per annum, payable semi- 
21 annually; said bonds to be of the denomination of one thou- 
sand dollars each. 

It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of Illinois, that the chairman of 
the board of supervisors of said Franklin county and the clerk 
thereof are hereby ordered and directed to execute bonds of said 
Franklin me in payment of said amended subscription to the 
capital stock of the Belleville and Eldorado Railroad Company as 
follows, to wit: 

That said. chairman and said clerk execute one hundred bonds of 
said Franklin county, of the denomination of one thousand dollars 
each, payable to the Belleville and Eldorado Railroad Company or 
bearer twenty years after the date thereof, and pavable at any time 
after five years, and before said bonds become due, at the option of 
said Franklin county, with interest thereon from the date thereof 
at the rate of eight per centum per annum, payable semi-annually 
on the Ist day of January and July of each year, said bonds and 

the interest thereon to — made payable in the city and State 
22 of New York, at the place where the treasurer of the State of 
Il'inois pays the interest and debt of said State; said bonds 


to be executed in conformity with and under the provisions of an’ 


act of the General Assembly of the State of Illinois entitled An act 
to incorporate the Belleville and Eldorado Railroad Company, ap- 
proved February 22d, A. D. 1861, authorizing subscription to the 
capital stock of said railroad company, and in accordance with a 
majority of votes cast at an election held in said county in conform- 
ity with the provisions of said act, on the 11th day of September, 
A. D. 1869. 

It is further ordered by said board of supervisors of said Franklin 
county that the chairman of said board of supervisors and the clerk 
are hereby ordered and directed to execute bonds of said Franklin 
county in payment of said amended subscription to the capital 
stock of the Belleville and Eldorado Railroad Company, as follows, 
to wit: 
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That said chairman and said clerk execute fifty bonds of said 
Franklin county of the denomination of one thousand dollars each, 
payable to the Belleville and Eldorado Railroad Company or 

23 bearer, twenty years after the date thereof,and payable atany 
time after tive years, and before said bonds become due, at 

the option of said Franklin county, with interest thereon from the 
date thereof, at the rate of elght per cent. per annum, payable seml- 
annually on the Ist day of January and July of each year; said 


‘bonds, and the interest thereon, to be made payable in the city and 


State of New York, at the place where the treasurer. of the State of 
Illinois pays the interest and debt of said State; said bonds to be 
executed in conformity with, and under the provisions of, an act of 
the General Assembly of the State of Illinois, entitled An act to au- 
thorize cities and counties to subscribe stock to railroads, appro: ed 
November 6th, A. D. 1849, and as authorized by a majority of the 
qualified voters held in said county, in accordance with the provis- 
ions of said act, on the 1lth day of September, A. D. 1569. 

lt is further ordered by the board of supervisors of said Franklin 

county that the clerk of said court made a record of said bonds and 
the coupons thereto attached, as required by law. 
24 [t is further considered and ordered by the board of super- 
visors that John G. St. Clair, chairman, and Joseph M. Weir, 
member of said board, are hereby appointed commissioners in be- 
half of said Franklin county, and said commissioners are hereby 
ordered and directed to safely convey said bonds above deseribed, 
when executed, to the city of Evansville, and deposit the same with 
the Evansville National Bank, trustee as aforesaid, and take receipt 
therefor. Said commissioners are further ordered and directed to 
receive from said trustee, in exchange for said bonds so deposited by 
them, the aforesaid mentioned 150 bonds of said Franklin county, 
executed as aforesaid on the 22nd day of December, A. D. 1876, and 
deliver the same to said board of supervisors, or its committee ap- 
pointed to cancel and destroy the same. 

[t is further ordered by the board of supervisors of said Franklin 
county that said Evansville National Bank, trustee as aforesaid, 
receive suid bonds, to be executed pursuant to the order of 
said board of supervisors at their special November term, A. D. 

IS77, and that said trustee hold said bonds and deliver 
20 the same to said railroad company, only on the same condi- 

tions and under the same restrictions as specified in the order 
of said board of supervisors, madc, as aforesaid, on the 15th day of 
December, A. D. 1876, as will more fully appear by reference to a 
copy of said order made aforesaid, which is filed herewith, marked 
Exhibit “ Fy” and made a part of this bill. 

Complainant further represents that on the 5th day of March, 
A. D. 1878, the board of supervisors of said county adopted a reso- 
lution extending the time to the board of directors [of] the said 
Belleville and Eldorado Railroad Company until the 15th day of 
September, A. D. 1878, for the building of said railroad, as will more 
fully appear by reference to a copy of said resolution, which is filed 
herewith, marked Exhibit G, and made a part of this bill. 
2--97U 
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Complainant further states that on the 22d day of July, A. D. 
1875, said board of supervisors adopted a resolution to the etleet fol- 
lowing, to wit: 

Whereas one handred and fifty of the railroad bonds of Franklin 

county, as bonds of this county which were designated to be 
26 paid upon C rtain conditions to the Belleville & Eldorado 

Railroad Company for stock, for the sum of one thousand 
dollars each, were deposited with the Evansville National Bank, 
Evansville, Indiana, as trustee, by the supervisors of said county, 
under and by virtue of an order of said board of supervisors, made 
at the November special meeting thereof, A. D. 1877; and whereas, 
there is doubt of the legality of placing said bonds out of the imme- 
diate custody and possession of this board: Therefore it is ordered 
by the said board of supervisors of said county that Chas. A. Akin, 
county clerk of said county, be, and he is hereby, appointed agent 
and commissioner for and: on behalf of said county, to proceed to 
Evansville, Indiana, at on-e, and for and on behalf of Franklin 
[county | demand and receive said bonds from said bank and receipt 
for the same, and pay said bank all reasonable charges for keeping 
said bonds; and that said Chas. A. Akin keep and retain the posses- 
sion of the said bonds for and on behalf of this board of supervisors 

until otherwise directed by this board or the successors 
21 thereof, and that said Chas. A. Akin report to this board. at 

its next meeting, of his acts an- doings under this order. 

Dated this 22d day of July, A. D. 1878. 

A copy of said resolution is filed herewith, marked Exhibit “ H,” 
and made a part of this bill. 

That on the 16th day of September, A. D. 1878, the board of super- 
visors of said county adopted a resolution to effect following, viz: 
That we request Judge D. M. Browning to make a report to this 
court as to the amount of Franklin county bonds he has signed, as 
agent on behalf of Franklin county, to the Belleville & Eldorado 
Railroad Company, or the contractors of said road, said report to 
contain the numbers of the several bonds and under what act issued ; 
also to show the amount of stock by certificates that has been given 


by said railroad company, and to make report to this board at 1] 


o'clock p. m. of this day. 
Dated this September 16th, A. D. 1878. 
Copy of said resolution is filed herewith, marked Exhibit “I,” and 
made a part of this bill. 
That on said 16th day of Sept., A. D., 1878, Hon. D. M. Brown- 
ing, In response to the resolution last mentioned, made a report to 
said board of supervisors, which was entered of record in 
28 said supervisors’ court. Said report is in substance and to 
the effect following, to wit: 


To the hon. board of supervisors of Franklin county, Illinois: 


The undersigned, county judge of Franklin county, Illinois, would 
respectfully report, in accordance with your resolution of this day, 
that under the contract made by your board subscribing stock to 
the Belleville and Eldorado Railroad Company I have give- orders 
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to James Hill & Co. for the Franklin county bonds as each mile of 
said railroad was built from Saline county, Illinois, to Benton, and 
under said orders James Hill & Co. have [received] from the Evans- 
ville Fational Bank, as trustee, $75,000 in Franklin county bonds, 
being bonds No-. 1 to seventy-five (75), inclusive, issued under act 
of February 22d, A. D. 1861, incorporating the Belleville and Eldo- 
rado Railroad Company. The Evansville National Bank, as trustee, 
holds, subject to the orders of the board of supervisors of this county, 
$75,000 in certificates of stock issued by said railroad company to 
Franklin county, Illinois. There has been one-half of the bonds 

delivered and one-half of the stuck certificates deposited under 
29 the subscription made by your hon. body. 

Respectfully submitted, 
D. M. BROWNING. 
Sept. 16th, 1878. 


A copy of which report by said D. M. Browning as aforesaid is 
filed herewith, marked Exhibit “J,” and made a part of this bill. 

That on the 16th day of September, A. D. S75, the said Belleville 
and Kidorado Railroad Company, by I. M. Youngblood, their solic- 
itor, presented to said board of supervisors a petition, which petition 
was entered on the records of said court, and is to the effect follow- 
Ing, to wit: 


SraTte or ILLINOIS. ! 
° . . r SS. 
County or franklin, } 


To the hon. board of supervisors of Franklin county, Illinois: 


The Belleville and Eldorado Ratlroad Company respectfully rep- 
resents unto your honorable body that in pursuance to the contract 
heretofore made with this hon. board James Hill & Co., the con- 
tractors for the construction of said railroad from the east line of 
said county Lo Duquoin, in Perry county, [llinots, have completed 
said railroad to Main street, leading from the court-house in Benton 

and within one-fourth of a mile of said court-house, and that 
30) trains of cars have been propelled over said road by steam; 

that the time allowed by your honorable body for the com- 
pletion of said railroad expired on the 15th instant; that no further 
extension of said road ean be made without the friendly co-operation 
of your hon. body in extending the time to said company and con- 
tractors for the completion of said road. Said company feel war- 
ranted in stating that if a reasonable time be fixed upon by your 
hon. body that work will at once progress on said road, but owing 
to the fact that the winter season is rapidly approaching, in which 
the work may be necessarily delayed in consequence of unfavorable 
weather, the company feel- constrained to ask for an extension of 
one year from this date. If, however, your honorable body should 
feel disinclined to act in the premises at this time so as to insure the 
success of the enterprise your petitioners respectfully ask that vou 
adjourn without action for such time as will enable each of your 
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ee 


honorable body to consult his constituents on the subject of an ex- 
tension of time. 
FEF. M. YOUNGBLOOD, 
Solicitor for the Belleville & Eldorado Railroad Company. 


31 A copy of said petition is filed herewith, marked Exhibit 
“Kk,” and made a part of said bill. 
That afterwards, to wit, on the said 16th day of September, A. D. 
1878, the board of supervisors of said county adopted a resolution 
to the effect following, to wit: 


STATE OF ILLINOIs, | 
Franklin County, °°’ 
To the chairman and gentlemen of the board of supervisors of 

Franklin county, Illinois: 

Whereas there are one hundred and fifty bonds of the denomina- 
tion of one thousand dollars each issued in aid of ‘the Belleville « 
Eldorado Railroad Company for the construction of a railroad 
through the county of Franklin and State of Illinois, at the special 
November term, A. D. 1876, wit): the express understanding that 
said road was to be completed through the sige county to Duquoin, 
in Perry county, Illinois, by the 15th day of March, A. D. 1878; 
and whereas said railroad company failed de wl their part to com- 
plete said railroad according to the contract above mentioned ; and 

whereas the county board of said county did, at the March 
32 term, A. D. 1878, extend the time for the completion of said 
road to the said company until the 15th day of September, 
A. D. 1878; and whereas the said railroad company again failed to 
complete said road according to the contract last above mentioned : 

Therefore be it resolved by the county board of said Fraklin county, 
at a special meeting held for county business on the 16th day of Sep- 
tember, A. D. 1875, That we do hereby declare the said contract at 
an end, an? that.we do authorize and request the First National 
Bank of Evansville, Indiana, to transmit by express to Duquoin, 
I}linois, all the books and certificates of stock in said railroad that 
may be in possession of said bank to Chas. A. Akin, who is commis- 
sioner and agent on behalf of the people of said Franklin county, 
and the said Chas. A. Akin is here by authorized to receipt for the 
same, and pay all reasonable charges and safely keep said bonds for 
the further action of the said county board. 

A copy of said resolution is filed herewith marked Exhibit “ L,” 
and is made a part of this bill. 

That on the 21st day of October, A. D. 1878, the board ‘of 
O93 supervisors of said county made an order to the effect follow- 
ing, to wit: 

Resolved by the board of supervisors of Franklin county, in special 
meeting assembled, That the time for the completion of the said 
Belleville and Eldorado railroad from Benton to Duquoin be ex- 
tended to said company and contractors until the first day of No- 
vember, A. D. 1879 ; and be it further ordered by said board of super- 
visors that said Evan-ville National Bank as aforesaid be, and is 
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hereby, ordered to pay to said railroad company the bonds of said 
county now in its hands as soon as the railroad is completed to Du- 
quoin as provided in said otiginal contract. 

A copy of said order is filed herewith, marked Exhibit “ M,” and 
made a part of this bill. 

Complainant further states that on the 4th day of June, A. D. 
1S79, the board of supervisors of said county adopted a resolution to 
the effect following, to wit: cose 

Resolved by the board of supervisors of Franklin county, 
That the suit now pending in the cireuit court of Franklin 
county, in which the County of Franklin is complainant and 

the Belleville and Eldorado Railroad Company and others 
34 are defendants, it being a bill in chancery to enjoin the de- 

livery of the bonds of said county now in the hands of the 
Evansville National Bank, as trustee, to the Belleville and Eldorado 
Railroad Company under its contract with said county as said rail- 
road shall be completed to Duquoin, be dismissed and continued, 
and that said bonds be delivered in strict compliance with the origi- 
nal contract made with the said county and the railroad company 
and the contractors. 

And be it further resolved by the board of supervisors, That 
John J. St. Clair hereafter as said road progresses from Benton to 
Duquoin, examine and receive said road under said contract as 
therein provided by the county judge of said county to do and 
give orders to the trustee for said bonds, and that the trustee 
hereafter deliver said bonds on the order of the said John J. St. Clair, 
showing that said railroad has been completed as provided in said 
contract. 

And be it further resolved, That on the delivery of said bonds, 

or any part thereof,on the order of the said John J. St. 
30 Clair, the chairman of this board is hereby directed to at- 
tach his certificate of registration to each of said bonds. 

And be it further resolved, That all resolutions of this board here- 
tofore passed on this subject inconsistent herewith, be, and the same 
are hereby, repealed and revoked. 

And it is further resolved, That F. M. Younglood, be, and he ts: 
hereby, authorized and empowered to take such legal steps as may 
be necessary to have said suit above mentioned dismissed and dis- 
continued. 


S. F. BUNTIN, Mover. 


By request the yeas and nays are called for on adoption of the 
above resolution, which showed the following votes: 

Yeas—John J. St. Clair, Joseph Hamnons, 8. F. Buntin, John G. 
Bowling. 

Navs—Jesse Taylor, J. W. Williams, J. M. Darr, James Martin. 

There being a tie vote, the chairman voted in the affirmative. 

A copy of said resolution is filed herewith and marked Exhibit 
“N,” and made a part of this bill. 

The complainant further states and charges the fact to be that 
the above and foregoing orders and resolutions are all the orders 


arte ok ea eae ee a es "sit ae tava " 


14 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


and resolutions which were ever passed,,made, or adopted 
36 by the county court of said county, with reference to sub- 

scription of stock to the Belleville and Eldorado Railroad 
Company, or the issuance of bonds in payment of such stock, or the 
board of supervisors of said county subscribing to the capital stock 
of said Belleville & Eldorado Railroad Company, or pretending or 
attempting to subscribe to the capital stock of the Belleville and 
Eldorado Railroad Company; that no order or oders, resolution or 
resolutions were ever made, passed, or adopted by the county court 
of said county, or supervisors of said county, extending the time to 
commence, complete, or construct said railroad, except the orders 
and resolutions above named in this bill. 

That the election held on the 11th day of Septem ber, A. 3 1S69, 
is the only election that was ever held in said county authorizing 
said county to subscribe to the capital stock of the Belleville & EI- 
dorado Railroad Company. 

That the terms and conditions and limitations on which said 
stock was voted at said election, and the terms, conditions, and 

limitations on which said stock was subscribed to said railroad 
ol company on the 6h day of November, A. D. 1869, have never 

been revoked, changed, altered, amended, or modified by the 
voters of said county, or the county court of said county, or the 
board of supervisors of said county, and that the order of the county 
court of said county, made as aforesaid on the 24th day of July, 
A.-D. 1869, and that the said order made by the county court of said 
county on the 6th day of November, A. D. 1869, are all the orders, 
resolutions, or proceedings which were had or made, passed, adopted 
or entered by said county court of said county prior to the 9th day 
of February, 1871, relative to subscribing stock to said railroad 
company or constructing said railroad; that said county never was 
under township organization until. the year A.-D. 1872; that said 
railroad company have never complied with the terms, conditions 
and limitations on the which the subscription of said county was 
voted at said election and subscribed by said county court on the 
6th day of November, A. D. 1869; that the work was not com- 

menced to build or construct said railroad in said county 
38 within nine months from the date of said election, nor was 

it completed through said county by the Ist day of June, 
A. D. 1872. 

That no work was done in said county to build or construct said 
railroad until after the month of Mareh, A. D.1877,and it was not com- 
menced in said county of Franklin until after the month of March, A. 
D. 1877, and that said railroad was not completed through said 
county until the month of October, A. D. 1879. 

That soon after the aforesaid order was made on the 13th day of 
December, A. D. 1876, one hundred and fifty bonds of said county, 
due twenty vears after date, of the denomination of one thousand 
dollars each, to be paid after the expiration of five years from the 
date thereof, at the option of said county, to draw interest at tne 
rate of eight per cent per annum, were issued with coupons thereto 
attached, directed and ordered by the board of supervisors of said 
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county in their said order heretofore mentioned, made on the 15th 

day of December, A. D. 1876; that said bonds were afterward placed 
in the hands of a trustee to be paid out upon the terms and 

oo conditions thade in said order of said board of supervisors 
last above named. 

That after said order of the said board of supervisors of said county 
was made,on the 12th day of November, 1877, changing and 
amending said order made on the 13th day of December, A. D. 
1876, one hundred bonds of said county of the denomination of 
one thousand dollars each, payable in twenty years after the date 
thereof, and payable at the option of said Franklin county after 
five years, to bear interest from date at the rate of,5 per cent. per 
unnuum, payable semi-annually on the first day- of January and 
July of each year, were issued and placed in the hands of a trustee, 
to be delivered and paid out as mentioned. in said order. That 
said bonds were to be made payable to the Belleville & Eldo- 
rado Railroad Company, or bearer, the interest thereon to be made 
payable in the city and State of New York. That said bonds pur- 
ported to be issued under the provisions of an act of the General 
Assembly of the State of Illinois entitled “ An act to incorporate 

the Belleville & Eldorado Railroad Company,” approved 
40) February 22d, A. D. 1861. That on the same day fifty bonds 

of said county were issued of the denomination of one thou- 
sand dollars each, and were also placed in the bands of said trustee, 
to be paid out and delivered upon the same conditions and terms 
as the one hundred bonds last mentioned, — were to bear interest from 
date at the rate of 8 per cent. per annum, payable on the Ist day- 
of January and July of each year, the bonds and interest to be paid 
in the city and State of New York. Said fifty bonds last above 
named purported to be issued under an act of the General Assem- 
bly of the State of Illinois, approved November 6th, A. D. 1849, 
authorizing counties to take stock in railroad companies, and 
said fifty bonds last above named were numbered from 1 to 
50, inclusive. That bond number fifty of the fifty bonds last 
above named was not delivered to said railroad company under 
said agreement or order of said board of supervisors. 

A copy of said bond number fifty last above named is filed here- 

with, marked Exhibit “O,” and made a part of this bill. 
tl That the one hundred and fifty bonds issued as aforesaid 

by an order of the board of supervisors of said county as 
aforesaid, on the 13th day of December, A. D. 1876, were never de- 
livered to said railroad ey: but were destroyed by order of 
said board of supervisors. That no bond or bonds were ever issued 
by said county in payment of stock to said railroad company after 
the 13th day of November, A. D. 1877, nor was any bonds of said 
ee ever issued in pursuance of said election held held on the 
Lith day of September, A. D. 1869, until after the 13th day of De- 
vember, A. D. 1876. That in violation of the terms, conditions, and 
limitations on which said subseription was voted and subseribed to 
the capital stock of the Belleville and Eldorado Railroad Company, 
the board of supervisors of said county paid out said bond-, or caused 
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them to be paid out, and delivered to said Belleville and Eldorado 
Railroad Company, or its contractors, the said 149 bonds of said 
county issued under the said order of the said board of supervisors 

on the 13th day of November, A. D. 1877, as follows, to wit, 
42 as each mile of the road was completed under the contract in 

proportion to the whole number of miles in each division 
built, the contract of building is to include the building of the whole 
road from Saline county to Duquoin. The said Belleville & Eldo- 
rado Railroad Company thereby received about ($5,000) five thou- 
sand dollars for each and every mile of the road as they completed 
the same, which was in violation of the terms, conditions, and limi- 
tations upon which the said stock was voted and subscribed. That 
said one hundred bonds of said county, which were issued as afore- 
said, and purporting to be issued under the act of the General As-. 
sembly of the State of Illinois entitled An act to incorporate the 
Belleville & Eldorado Railroad Company, were numbered from 
one to one hundred, inclusive, and were each dated the 15th day 
of December, A.D. 1877. That said railroad was constructed from 
El Dorado, Illinois, to Benton, in said Franklin county, about the 
15th day of September, A. D. 1878. That seventy-five of the county 

bonds were delivered to said railroad company as aforesaid 
45 at and prior to the time it was constructed to Benton as afore- 

said; that said road was constructed from Benton, in said 
county, to Duquoin, Illinois, after the 21st day of October, A. D. 
1875, and that seventy-four of county bonds issued as aforesaid were 
delivered to said railroad company after said 21st day of October, 
A. D. 1878; that twenty-five of said bonds so delivered as aforesaid 
were from number seventy-six to number one hundred, inclusive, 
purporting to be issued under the said act of the General Assembly 
of the State of Illinois entitled An act to incorporate the Belleville 
and Eldorado Railroad Company, approved February 22d, A. D. 
1861; that forty-nine of said bonds so delivered as last aforesaid 
purported to be issued under an act of the General Assembly of the 
State of Illinois entitled An act to authorize cities and counties to 
subscribe stock to railroads, approved November 6th, A. D. 1849; 
and that said forty-nine bonds were numbered from one to forty- 

nine, inclusive; that the above-named one hundred and forty- 
44 nine bonds are the only bonds of said county which were 

ever delivered to any railroad company or companies, and 
that they are the only bonds ever issued by said county to or in 
aid of any railroad company or companies, except the one hundred 
and fifty bonds issued and destroyed as aforesaid ; that the seventy- 
four bonds of said county last above named were delivered to said 
railroad company before the presiding judge of the county court of 
said Franklin county had ever certified under oath that all the pre- 
liminary conditions required to be done by the 17th section of an 
‘act of the General Assembly of the State of Illinois entitled An act 
to fund and provide for paying the railroad debts of counties, town- 
ships, cities, and towns, approved April 16th, A. D. 1869, to 
authorize the registration of said bonds and to entitle them to 
the benefits of this act, had been complied with, nor did the 
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presiding judge of said county court ever make or transmit 
such certificate to the State auditor at any time before said 

seventy-four bonds last above named, ‘or either of them, | 
45 were delivered to said railroad company, nor did the presid- 

ing iudge of said county court, at any time prior to the de- 
livery of said seventy-four bonds, or either of them, last above 
named, to said railroad company, make, transmit, or forward to 
said State auditor a statement of the date, amount, number, maturity, 
and rate of interest of such bonds, and to what company and under 
what law issued. That if anv such certificate or statement was ever 
made by said presiding judge it was made long after all of the 
seventy-four bonds last above named were delivered to said railroad 
company. 

That the board of supervisors of said county, by their aforesaid 
resolution, passed and adopted June 4th, A. D. 1879, as shown in 
the aforesaid Exhibit “N,” attempted to supercede the presiding 
judge of said county court by substituting one John J. St. Clair to 
exainine and receive said railroad instead of the county judge, and 
that said St. Clair did proceed to obey and did carry out said reso- 

lution, and did make all the certificates, statements, and oaths 
46 which said 17th section of the act last aforesaid required the 

presiding judge of said county court to make, and that said 
St. Clair did forward the same to the State auditor, and that said 
St. Clair caused said seventy-four bonds last above named to be de- 
livered to said railroad company, as provided in said Exhibit “ N.” 
The complainant further states that the said Belleville and Eldo- 
rado Railroad Company did, on the 3lst day of October, A. D. 1877, 
execute a trust deed to the Farmers’ Loan and Trust Company of 
the city and State of New York upon all of said road, excepting 
and excluding fifteen miles in Saline county, Illinois, with the 
lands, depots, grounds, ways, rights of ways, station-houses, machine, 
and all other shops and houses and buildings, structures, and road- 
beds, tracts, sidings, cars, engines, tenders, rolling-stocks, and ma- 
chinery, tools, implements, fuel, material, and property, both real 
and personal, and all rights, credits, incomes, earnings, profits, choses 
in actions, and franchises of the party of the first part, connected 

with or appertaining to said line of railroad, intending thereby 
47 to include all the property belonging to or which might there- 

after be acquired by the party of the first part, as connected 
with or appertaining to said line of railroad now constructed or to 
be constructed, equipped, and operated, and all rights and_ privi- 
leges, and appurtenances thereunto belonging, to have and to hold 
the same and every part thereof to said party of the second part, 
their successors and assigns, for the uses therein expressed. 

That said trust deed was given to secure the first-mortgage bonds 
on said railroad to the amount of about $350,000.00, exclusive of 
the interest to acerue thereon at the rate of 6 per cent. per annum, 
payable half yearly ; that by the terms of said trust deed if any in- 
stalliment of interest on said bonds remains unpaid for six months 
after due, then the entire sum of said bonds mentioned in said trust 
deed shall become due and payable at once, and upon the election 
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of a majority of those interested in said bonds the said railroad, 

and all its lands, depots, grounds, ways, rights of ways, station-. 
48 houses, machine and all other shops, houses, buildings, tene- 

ments, road-beds, tracts, sidings, cars, engines, tenders, rolling- 
stock, machinery, tools, implements, fuel, fixtures, &e., &e., may all 
be exposed to pablie sale in the city of New York on forty days’ 
notice, all of which will more fully appear by reference to a copy of 
the record of said trust deed, which is filed herewith and marked 
Exhibit “ P,”’ and made a part of this bill. 

That said trust deed was filed for record in the recorder’s office of 
Franklin county, Illinois, on the 6th day of February, A. D. 18738. 
And complainant states that said Belleville & Eldorado Railroad 
Company deposited with the clerk of the county court of Franklin 
county, Illinois, after it pretended to have completed said railroad 
through Franklin county, $150,000 in certificates of stock in said 
railroad company, which stock is under control of complainants, 
but which has never been used by them for any purpose, and in 

consequence of the mortgage upon said railroad as aforesaid, 
49 and of the poor quality and character of said railroad, and 

of other causes, is generally worthless; yet complainants are 
ready and willing and hereby offer to surrender said stock as a con- 
dition precedent to the relief prayed for. 

That complainants zs informed and believes that one James Hill 
and William H. Nye, who were the contractors to build said road, 
under the firm name [of |] James Hill & Co., hold some of said bonds 
of said county, and also that one James M. Warren, of the city of 
Evansville, State of Indiana, holds some of the said bonds of the 
said county, and also W. Bayard Cutting holds some of said bonds, 
and that other persons whose names are unknown to the complain- 
ant- holds the remainder of said bonds. 

That the amount of taxes levied and assessed by the State auditor 
on the taxable property of said Franklin county for the year A. D.: 
1879 to pay the interest, &c., on the aforesaid bonds of said county, 
amounts to the sum of seventeen thousand one hundred and ninety- 
four dollars and thirty-four cents ($17,194.54). 

That W. D. Seeber, sheriff and collector of said county, has col- 

lected and paid over to the State treasurer $10,265.76 of ‘said 
50 amount so levied and assessed by said auditor, leaving bal- 

ance in hands of said collector of $6,928.58 collected and to 
be collected. 

The complainant avers and charges the fact to be that all orders 
and resolutions of the county court of said county or board of super- 
visors of said county subscribing or attempting to subscribe stock 
to said railroad company are in conflict with the constitution of the 
State of Illinois and are void. 

That the act of the General Assembly of the State of Illinois en- 


titled an act to incorporate the Belleville and Eldorado Railroad 


Company, approved February 22d, A. D. 1861, does not autherize 
any county to subscribe additional stock to said railroad company 
in addition to the sum limited by the act of the 6th day of Novem- 
ber, 1849, nor to the issue interest-bearing bonds or evidence of in- 
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debtedness bearing interest, and that all the bonds issued under the 
said first-mentioned act are void. 

Complainant further avers and charges that even if there had been 
any notice of the eleétion for or against suL.cription claimed to have 

been held on the 11th day of September, A. D. 1869, or any 
ol canvas- of the votes of said election and a majority found to 

be in favor of subscription, that the subscription made by the 
county court on the 6th day of November, A. D. 1869, exhausted 
completely all power of the county under the vote at said election 
to make subscription, and that all subsequent attempts by the county 
court or board of supervisors of said county to make other subserip- 
tions containing other conditions, or conditions different from those 
in the order calling the said election, are null and void. 

The complainant avers and charges the fact to be that the State 
auditor has no right to estimate, levy, or assess any tax or taxes 
against the taxable property of said county for the purpose of pay- 
ing the principal or interest of said county bonds, but that he will 
do so unless restrained by injunction, and that the State treasurer 
has no right to receive or pay out money for that purpose, but will 
do so unless restrained by Injunction. 

That the 13th, 14th, 15th, & 16th section- of the act of the General 
Assembly of the State of [llinois entitled an act to fund and _pro- 

vide for paving the railroad debts of counties, townships, 
52 cities, & towns, approved April 16th, A. D. 1869, is uneonsti- 
tutional, contrary to public policy, and are void. 

The complainant makes the said Bellevilleand Eldorado Railroad 
Company, Charles A. Akin, county clerk of Franklin county, [h- 
nois; W. D. Seeber, sheriff and collector of Franklin county, Illinois ; 
Thomas Bb. Needles, auditor of public accounts of the State of Ilh- 
nois; J.C. Smith, State treasurer of the State of Illinois; the said 
W. Bayard Cutting, the said James Hill and William H. Nye, and 
the said James M. Warren, and the unknown holders of the said 
bonds of said County party defendant to this bill, and prays that 
summons may issue for them, and that they be required to answer 
this bill, but not under oath, their several oaths to their respective 
auswers being hereby expressly waived. 

The complainant prays that a writ of injunction may issue re- 
straining and enjoining the said Thomas B. Needles, auditor, 
and his successor or suecessors in office, from estimating and de- 
termining the rate per centum on the valuation of property 
within said Franklin county requisite to meet and satisfy the 

amount of interest due or to become due on said bonds, 
53 and that he also be enjoined from making or transmitting to 

the county clerk of said Franklin county any certificate or 
certificates stating such estimated requisite for paying the interest 
on any of said bonds, or for the payment of any of said bonds, or 
either of them, and that Charles A. Akin, county clerk of said Franklin 
county, and his suecessor and successors in office, be enjoined from 
adding the same, or extending or placing the same on the collector's 
book or books of said Franklin county, and that the said James 
Hill, Williarh H. Nye, W. Bayard Cutting, and the said Belleville 
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and Eldorado Railroad Company, James M. Warren, and the un- 
known holders of the said bonds of said county, and each of them, 
be enjoined from sueing said county on any or either of the coupons 
of said bonds, or on any on any or either of them, and that the 
said J. C. Smith, state treasurer of the State of Illinois, or his sue- 
cessors in office, be enjoined from paying the coupons on said bonds 
or either of them, or any of said bonds or either of them, 
54 and that the said W. D. Seeber, sheriff and collector of said 
county, and his sucessors in office, be enjoined from col- 
lecting any more of the taxes to pay the interest on said bomdls 
and from making any further payment to the State treasurer 
of the money collected to pay the interest on said bonds, and that 
upon a final hearing of this cause an order and decree be made and 
entered decreeing that said election held on the 11th day of Sep- 
tember, A. D. 1869, was illegal and void; that the subscription 
made by said county court on the 6th day of November, A. D. 
1869, to the capital stock of said Belleville and Eldorado Railroad 
Company, and all subscriptions or amendments, modifications, and 
alterations are void and not binding on said county ; that the so- 
called subseription of $150,000 to the said capital stock, made on 
the 13th day of December, A. D. 1876, and the attempt made by 
said county board on the 12th November, 1877, to amend said 
subscription and to contract for the building of said railroad is un- 
lawful, void, and not binding on the county. 
That said bonds, and each and every one of them, by whomsoever 
held, be declared void, and each and every coupun attached to 
5D said bonds, or either of them, be declared void, and that the 
holders thereof be required to surrender the same for destrue- 
tion ; that the Injunction above prayed for be made perpetual, and 
grant unto the complainant such other and further relief as the facts 
and circumstances of the case may seem to require and your honor 
deem meet. 
W. J. ALLEN, 
THOS. J. LAYMAN, 


Solicitors for Complainant. 


At CHAMBERS AT VIENNA, JOHNSON CouNTy, ILLINOIS, 
June 26th. 18S0. 


Motion by comp’ts for a temporary stay order restraining the State 
treasurer from paying interest due July Ist, 1880, on bonds men- 
tioned in within bill until hearing and order on comp’ts’ motion for 
temporary injunction, as per prayer of bill. Thereupon the said 

bill of complaint is read and examined, and the arguments 
56 and suggestion of counsel are heard on said motion for tem- 

porary stay order, and said motion is refused & said stay 
order denied, and it is ordered that the motion for an injunction, as 
per bill, be set down for hearing and argument at Mt. Vernon, Illi- 
nois, on Thursday. the Sth day of July, 1880. Said motion to be 
heard and determined at chambers. 


DAVID J. BAKER, Judge. 


f 
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Application for Injunction made at chambers in Mt. Vernon on 
Sth day of July, 1880, and bill and exhibits read and examined, 
and arguments of counsel on motion heard. 


And afterwards, on the 19th day of July, 1880, it is ordered that 
a temporary writ of injunction issue as praved for in bill. 
DAVID J. BAKER, 
Judge 1st Cireutt. 


Filed this 4th day of August, 1880. 
Rh. H. FLANNIGAN, Cir. CVE. 


57 EXHIBIT “ A.’ 
SATURDAY, July 24, A. D. 1869. 


At a special term of the county court, began and held at the court- 
house in Benton, on Saturday, July the 24th, A. D. 1869—present, 
Hon. W. E. Smith, county judge; James M. Akin and Isham Har- 
rison, associate justices; C. M. Clark, county clerk, and William B. 
Denning, sheriff—count opened by proclamation, when the following 
order was made, to wit: 

be it ordered by the court that, by authority of an act of the Gen- 
eral Assembly of the State of Illinois entitled An aet to incorporate 
the Belleville and Eldorado Railroad Company, approved February 
22d, A. D. 1861, and an act of the General Assembly, approved No- 
vember the 6th, A. D. 1849, authorizing counties to take stock in 
railroad companies, notice is hereby given that on Saturday, the 
eleventh day of September, A. D. 1569, in the various precinets in 
the county of Franklin and State of Illinois, at the usual voting 
places, an election will be held upon the question whether or not the 
county of Franklin shall subscribe the sum of two hundred thousand 

dollars ($200,000.00) to the capital stock of the Belleville and 
58 Eldorado Railroad Company, payable in county bonds at par, 

due in twenty years from date, with interest, payable semi- 
annually, at the rate of eight per cent. per annum, and to be of the 
denomination of not less than one thousand dollars each, said bonds 
to be issued upon the following conditions, and not unless they are 
complied with: 

Ist. That the said railroad shall be located through Franklin 
county, running from Duquoin, in Perry county, to the town of 
Raleigh, in Saline county, within one-quarter of a mile of the court- 
house in the town of Benton, in said Franklin county, and that a 
station be there located, and a passenger and freight-house erected 
within said quarter of a mile of the court-house. 

2nd. That said railroad shall be commenced in the county of 
Franklin within nine months from the date of said election and 
completed through the county by the Ist day of June, 1872. 

3d. That one hundred thousand dollars of said bonds, payable in 
said stock, shall be delivered to said company when said railroad is 
in running order to, and a station located at, Benton; and one hun- 
dred thousand dollars of said bonds to be delivered when the said 
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railroad is completed and in running order through said Franklin 
county. 
59 4th. That there be not less than three stations located in the 
county, one at Benton as aforesaid, one between Benton and 
Duquoin, and one ‘er tween Benton and Gallatia. 
5th. That said election shall be opened at S oclock in the morn- 
ing and continue open until 6 o’clock in the afternoon, and shall be 
conducted by the judges of election appointed for the November 
election in 1568, if present; if not, judges may be chosen as at other 
elections. 
6th. That persons voting “atl such election for subscription shall 
have written or printed on their tickets “ For subseription.” ‘Those 
voting againt subscription shall have written or printed on their 
tickets “Against subscription.” 
7th. And previded also, That said subscription shall receive a 
number of votes equal to a majority of all the votes cast In said 
county at the last general election of county officers. 


60 kexuipir “Bb.” 
SATURDAY, November Gth, A. JD. 1869. 


County court met pursuant to adjournment. 

Court opened by proclamation. 

Among the proceedings the following were had, to wit: 

Whereas in the various precincts in the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September the eleventh, A. D. 1869, an election was held in pursu- 
ance of an order made at a special term of the Franklin county 
court, began and held in the court-house in Benton on Saturday, 
the 24th day of July, A. D. 1869, upon the question whether or not 
the county of Franklin should subscribe the sum of two hundred 
thousand dollars to the capital stock of the Belleville and Eldorado 
Railroad Company, payable in county bonds at par, due twenty 
years from date, with Interest, payable semi-annually, at the rate of 
eight per cent. per annum, and to be of the denomination of not 
less than one thousand dollars each: 

And whereas ot such election the qualified voters of said county 
did, by a majority of their votes (taking as a standard the number 
of votes cast for county officers at the last general election pre- 

vious to the vote had upor the question of subscription is 

6] aforesaid) authorize the county court of said Franklin county 
to subseribe the sum of two hundred thousand dollars to the 
capital stock of said Belleville & Eldorado Railroad Company : 
Therefore, at an adjourned term of the Franklin county court, began 
and held at the court-house in Benton, Friday, November the fifth, 
A. D. 1869—present, Hon. W. E. Smith, county judge; J. M. Akin 
& Isham Harrison, associates; C. M. Clark, county clerk, and Wim. 
B. Denning, sheriff—the following order was entered—that is to s say: 
It is considered and ordered by the court that by authority of the 
vote at the election aforesaid, held in the county of Franklin on the 
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eleventh day of September, A. D. 1869, and by authority of an 
act of the General Assembly of the State of Illinois entitled An act 
LO Incorporate the Belleville and Eldorado Railroad Company, ilp)- 
proved February 22d, A. D. 1861, and an act of the said General 
Assembly, approved November the 6th, A. D. 1849, authorizing 
counties to take stock in railroad companies, that the county of 
lranklin, in the State of Illinois, does hereby subscribe to the Cap- 
ital stock of the Belleville and EldoradoRailroad Company the sum 
of one hundred thousand dollars, by virtue of the said aet of 
G2 the General Assembly of the State of Ilhnois entitled An act 
to incorporate the Belleville and Eldorado Railroad Company, 
approved February 22d, A. D. 1861; and the further sum of one hun- 
dred thousand dollars, by virtue of an act of the said General As- 
sembly, approved November 6th, A. D. 1549, authorizing counties to 
tuke stock in railroad companies, making a total of two hundred 
thousand dollars hereby subseribed to the capital stock of the Belle- 
ville and Eldorado Railroad Company ; that said capital stock sub- 
scribed as aforesaid be payable in the bonds of the county of Frank- 
lin at par, said bonds to be due in twenty vears after the date 
thereof, and to draw interest, payable semi-annually, at the rate of 
eight per cent. per annum, said bonds to be of the denomination of 
not less than one thousand dollars each. 
lt is further ordered and considered by the cour. that said bonds 
are to be issued upon the following conditions, and never until they 
are complied with—that Is to say: 
Ist. ‘That said railroad shall be located through Franklin COUDLY, 
running from Duquoin, in Perry county, to the town of Raleigh, in 
Saline COUNLY, within one-quarter of a mile of the court-house 
63 in. the town of Benton, in the said Franklin county, and that 
a station be there located and a passenger and freight-house 
erected within said quarter of a mile of the said court-house. 
2nd. That said railroad shall be commenced in the county of 
Franklin within nine months from the date of said election, and 
completed through the county by the first day of June, A. D. 1872. 
Sd. That one hundred thousand dollars of said bonds, payable on 
said stock, shall be delivered to said company when said railroad is 
in running order and the necessary cars running thereon from 
Duquoin, or El] Dorado, to Benton, and a station located at Benton, 
and one hundred thousand dollars of said bonds to be so delivered 
when the said railroad is completed and in running order and the 
nec-ssary rolling stock thereon, through said Franklin county. 
4th. That there be not less than three stations located in said 
county of Franklin, one at Benton, as aforesaid, one between Benton 
and Duquoin, and one between Benton & Gallatia. 
Sth. That at the time said bonds are issued and stock received 
said railroad, its fixtures, and rolling stock are not — be mort- 
G4 taged for more than the actual cash value of the same, and 
that there be no mortgage or lien upon the same under which 
said read, its fixtures, or rolling-stock can or may be exposed to sale 
within a shorter time than twenty-five years from the date of such 


mortgage or lien. 
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Exuipit “C.” 
Monpbay, February 6th, A. D. 1871. 


At a special meeting of the county court began and held at the 
court-house in Benton on Monday, February 6, 1871: 

Present: Hon. D. M. Browning, county judge; J. M. Akin & Gil- 
bert G. Sweetin, associate justices; C. M. Clark, Co. clerk; Carroll 
Moore, sh’'ff. 

Court opened by proclamation. 

Whereas, by an order of this court made the 6th dav of Novem- 
ber, A. D. 1869, a subscription of two hundred thousand dollars was 
ordered to be made to the Belleville and Eldorado Railroad Com- 
pany, and whereas said subscription required that the said railroad 
should be commenced in the county of Franklin within nine months 

from the date of the election authorizing said subscgiption to 
65 | be made, to wit,on the 11th day of June, A. D. 1870, and com- 

pleted through said céunty by the first day of June, A. D. 1872, 
and whereus the time for commencing building of the said railroad 
has expired: It is therefore ordered that the time for commencing 
and completing the said railroad be extended, and that the said sub- 
scription be made on the stock books of the Belleville and Eldorado 
Railroad Company upon the following terms and conditions, and 
not until they are fully complied with, to wit: That said two kun- 
dred thousand dollars subscribed to said capital stock as aforesaid 
be payable in the bonds of the county of Franklin at par, said bonds 
to be due in twenty years from the date thereof, and to draw inter- 
est, payable semi-annually, at the rate of eight per cent. per annum, 
sald bonds to be of the denomination of not less than one thousand 
dollars each; that said railroad shall be located through Franklin 
county, running from Dugquoin, in Perry county, to the town of 
Raleigh, in Saline county, within one-quarter of a mile of the court- 
house in the town of Benton, in the said Franklin county, and that 
a station be there located, and a passenger and freight house be 

erected within thesaid quarter ofa mile of the said court-house. 
66 That said railroad shall be commenced in the county cf 

Franklin on or before the first day of January, A. D. 1879, 
and completed through the county by the first day of January, A. 
D. 1874; that one hundred thousand dollars of said bonds, payable 
on said stock, shall be delivered to said company when said railroad 
is in running order and the necessary cars propelled by steam run- 
ning thereon from Duquoin or El Dorado to Beuton, as aforesaid, 
and a station located at Benton; and one hundred thousand dollars 


_ of said bonds to be so delivered when the said railroad is completed 


and in running order and the necessary rolling-stock thereon through 
said Franklin county; that there be not less than three stations 
located in the said Frankin county, one at Benton, as aforesaid ; one 
between Lenton and Duquoin, and one between Benton and Gallatia. 
Ordered, That court be now adjourned until court in ——. 
Db. M. BROWNING, Judge. 
JAMES M. AKIN, Associate. 
GILBERT G. SWEETIN, 
Associate. 
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67 Exuipit “ D.” 
‘THursbDAy, March 9th, 1871. 


Court met, pursuant to adjournment. 
Present: Same as yesterday. 


Whereas at an election held in Franklin county, in the State of 
[llinois, in strict accordance with law, on the eleventh day of Sep- 
tember, A. D. 1869, upon a proposition for Franklin county to sub- 
scribe two hundred thousand dollars to the capital stozk of the Belle- 
ville and Eldorado Railroad Company,a majority of the legal voters 
of the county voted for the said subscription: Now, therefore, the 
county of Franklin, of the State of Illinois, acting by the county 
judge and the associate judges of the Franklin county court, and 
attested by the official seal of said Franklin county, doth hereby 
subseribe the sum of two hundred thousand dollars for two thousand 
shares of the capital stock of the Belleville and Eldorado Railroad 
Company, said shares to be of the amount of one hundred doliars 
each. Said stock is to be subscribed and the bonds to be issued 
upon the following conditions, and not until they are fully 
complhed with (to wit): Said stock is to be paid in Frank- 
lin county bonds at par, the bonds to be payable in twenty 

years after date, with interest at eight per cent. per 
68 annum, payable semi-annually; in New York, the bonds to 

be ot the denomination of one thousand dollars each, with 
coupons for the interest attached thereto; the said county bonds to 
be delivered to said company as follows: one hundred thousand dol- 
lars of said bonds to be delivered when the section of railroad ex- 
tending from the eastern boundary of Frankhn county to Benton ts 
completed in good running order and a train of cars, propelled by 
steam, shall have run over the same, and one hundred thousand dol- 
lars of said bonds to be delivered when the section of said railroad 
extending from Benton to the other county of Franklin county 1s 
completed and a train of cars, propelled by steam, shall have run 
over the same, it being left optional with the company which section 
of the railroad it will build first; and the bonds of the county, due 
on either section of the road, shall be delivered to said company 
when that section is completed and the cars shall have run over it 
to Benton, as aforesaid, and said county bonds shall be valid and 
binding on the county from and after the delivery thereof to said 

company, and the faith of Franklin county is hereby pledged 
69 for the payment of the bonds issued to said Belleville and 

Eldorado Company, the said railroad to be commenced with- 
In the COULLY In one yvear and completed through the county within 
three years from the date of this subscription. 

It is further provided that [said] railroad company shall erect a 
passenger and freight depot on said roed at Benton, within one- 
quarter of a mile of the present court-house, and at least one other 
freight and passenger depot on said road between Benton and each 
of the county lines in said Franklin county through which the road 
shall run. It is further provided that this subscription and those 

4—O70 
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previously made shall not be construed as intending to subscribe 
more than two hundred thousand dollars to said Belleville and El- 
dorado Railroad Company, or to any company or companies that 
may build railroads within said county. 

Witness the signature of the judges of the county court of Frank- 


lin county, Illinois, and the seal of said court, this 9th day of March, . 


A. D 1871. 
[SEAL. | DANIEL M. BROWNING, 
‘ County Judge. 
JAMES M. AKIN, 
Associate Judge. 
GILBERT G. SWEETIN, 
Associate Judge. 
70 Exuibsit “ E.” 
Supe rvisors’ M é ting. 
Dec. ‘Term. 
DrecEMBER 1l5tru, 1876. 

Court met pursuant to adjournment and opened by proclama- 
tion. 

Present: James M. Bayfield, chairman; William Flatt, Silas P. 
Kirkpatrick, Lemuel Day, Carroll Moore, J. W. Williams, M. C. In- 
gram, M. B. Tyrell, & J. M. Wier, members ; James M. Akin, sheriff, 

Attest: 
EVAN FITZGERRELL, Co. Clerk. 


Among other proceedings the following were had, to wit: 

On motion the following order was adopted, to wit: 

Whereas in the various precincts of the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September the 11th, A. D. 1869, an election was held in pursuance 
of an order made at a special term of the county court of Franklin 
county, began and held at the court-house, in Benton, on Saturday, 
the 24th day of July, A. D. 1869, upon the question whether or not 
the county of Franklin should subscribe the sum of two hundred 
thousand dollars to the capital stock of the Belleville and Eldorado 
Railroad Company, payable in county bonds at par, due twenty years 

from date, with the privilege of paying after five years, with 
7] interest payable semi-annually, at the rate of eight per cent. 

per annum, and to be of the denomination of not less than 
one thousand dollars each ; and whereas at such election the quali- 
fied voters of said county did, by il majority of the votes (taking iis 
a standard the number of votes cast for county officials at the last 
general election previous to the vote had upon the question of sub- 
scription as aforesaid), authorize the county court of said Franklin 
county, to subscribe the sum of two hundred thousand dollars to 
the capital stock of said Belleville and Eldorado Railroad Com- 
pany: Therefore at a regular meeting of the board of supervisors of 
Franklin county, began and held at the court-house, in the town of 
Benton, in the county of Franklin and State of Illinois, on Wed- 
nesday, the 13th day of December, A. D. 1876— 


{ORE ROIS 
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Present: James M. Brayfield, chairman; Wm. Flatt, S. P. Kirk- 
patrick, L. Day, C. Moore, M. C. Ingram, M. B. Tyrell, J. M. Wier, 
and J. W. Williams, members of the board of supervisors; with 
Evan Fitzgerrell, county clerk, and James M. Akin, sheriff; the fol- 
lowing order was entered—that is to say: 

It is considered and ordered Ly the board of supervisors of 

G2 said county, by the authority of the vote heretofore mentioned, 

and the authority of an act of the General Assembly of the 

State of Illinois, entitled An act to encorporate the Belleville and El- 

dorado Railroad Company, approved February 22d, A. D. 1861, and 

an act of the said General Assembly, approved November 6th, A. 
D. 1840, authorizing counties to take stock in railroad companies. 

That the county of Franklin, in the State of Illinois, does hereby 
subscribe to the capital stock of the Belleville and Eldorado Com- 
pany the sum of one hundred and fifty thousand dollars, being 
seventy-five thousand dollars by virtue of each of the acts of the 
General Assembly herein mentioned. 

That said capital stock, so subscribed as aforesaid, be payable in 
the bonds of Franklin county aforesaid at par, said bonds to be due 
in twenty years, and may be paid after the expiration of five years 
from their date, at the option of the county ; said bonds iis aforesaid 
to draw interest at the rate of eight per cent. per annum, interest 
payable semi-annually, and to be of the denomination of not less 
than one thousand dollars each. Itis further ordered by the board 

of supervisors that the said bonds be issued and placed in the 
o hands of a trustee, to be paid out upon the following condi- 
tions: 

First. That said railroad shall be located through Franklin county, 
running from the junction of said road near the west line of Saline 
county, [inois, to Duquoin, Perry county, Illinois, and within one- 
fourth of a mile of the court-house, in the town of Benton, in said 
Franklin county, and that a station be there located, and a passen- 
ger and freight depot be there erected within said one-fourth of a 
mile of said court-house. 

Second. That said railroad shall be commenced within thirty days 
from the date of this order, and completed by the 15th day of Octo- 
ber, A. D. 1877. | 

Third. That seventy-five thousand dollars of said bonds be applied 
to the building of. the road from said junction in Saline county, and 
that seventy-five thousand dollars be applied to the building of the 
road from Benton to Duquoin, to be delivered and paid to the con- 
tractors as each mile of the road Is completed, under the contract, in 
proportion to the whole number of miles in each divi-ion built, and 

provided that the contract of building is to include the build- 
i4 ing of the whole road from Saline county to Duquoin. 
Fourth. That there be not less than three stations located 
in said county of Franklin; one at Benton, as aforesaid, one between 
Benton and Duquoin, and one between Benton and the Saline county 
line. 


i 
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Exuipit “ FF.’ 
NOVEMBER 1?tT1H, A. D. 1877 


On this day the board of supervisors of Franklin county met at 
the court-house, at Brenton, in said county. 
Present: John J. St. Clair, chairman; L. Day, James Kk. Marison, 
James M. Bravfield, Joseph M. Weir, 8S. P. Kirkpatrick, L. D. Walker, 
and Jesse Taylor. 
Attest: EVAN FITZGERRELD, Co. Clerk. 
J. M. AKIN, Sheriff: 


Among other proceedings, the following were had, to wit: 


It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of Illinois, that the order of said 
board, made on the 13th day of December, A. D. 1876, subscribing 

$150,000.00 to the capital stock of the Belleville and Eldorado 
10 Railroad Company, be, and the same is hereby, amended as 

follows, to wit: That said order subseri bing said stock read as 
follows, to wit: That the county of Franklin, in the State of Illinois, 
under the provisions of an act of General Assembly of the State of 
Illinois, entitled An act to incorporate ithe Be lle ville and Eldorado 
Railroad Company, a Ke bru: iry 22d, A. D. 1861, authorizing 
subscription to the capital stock of f said railroad, and in -s cordance 
with the majority of votes cast at an election held in said Franklin 
county, in conformity with = act, on the t1ith day of September, 
A. D. 1869, does hereby subscribe the sum of one hundred thousand 
dollars to the capital stock of the Belleville and ponenags > Railroad 


Company, payable in bonds of said Franklin county at par, said 
bonds to be due twenty years after the wer . thereof, ona 1) hae a at 
the option of said Franklin county after five vears, said bonds to 


bear interest from date, at the rate of eight pet cent. per annum, 
payable semi-annually, said bonds to be of the denomination of one 
thousand dollars each ; and that the county of . ranklin,in the State 
of [llinois, under the provisions of an act of the General Assembly 
of the State of Illinois, entitled An act to authorize cities and 
- 76 counties to subseribe stock to the railroad, approved Novem- 
ber 6th, 1849, and under aut hority, as evide ng by a ma- 
jority of the qualified voters of said Franklin county, at an election 
held in said county in eonformity with the ode isions of said 
act on llth day of September, A. D. 1869, does hereby subscribe 
the sum of fiftv thousand dollars to the capital stock of the 
Belleville and Eldorado Railroad Con hpany, pavable in bonds of 
said Franklin county, at par; said bonds to be due twenty vears 
after the date thereof, and payable at the option of said Franklin 
county after five vears; said bonds to bear interest from date at 
the rate of eight per cent. per annum, payable semi-annually ; said 
bonds to be of the denomination of one thousand dollars each. 
It is, therefore, considered and ordered by the board of supervisors 
of Franklin county, in the State of Illinois, that the chairman of the | 
board of supervisors of said Franklin county and the clerk thereof | 
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are hereby ordered and directed to execute bonds of said Franklin 
county in payment of said amended subscription to the capital stock 
of the Belleville and Eldorado Railroad Company as follows, to 
wit: 
ii That said chairman and said clerk execute one hundred 
bonds of said Franklin county of the denomination of one 
thousand dollars each, payable to the Belleville and Eldorado Rail- 
road Company, or bearer, twenty years after the date thereof, and 
pavable at any time after five years and before said bonds become 
due, at - option ofsaid Franklin county, with interest thereon from 
the date thereof at the rate of eight per centum per annum, payable 
wort iarinne on the Ist of Janwary and July of each year. Said 
bonds and the interest thereon to be made pavable in the city and 
State of New York, at the place where the treasurer of the State of 
Illinois pays the interest and debt of said State. Said bonds to be 
executed in conformity with and under the provisions of an act of 
the General Assembly of the State of I}linois entitled An aet to In- 
corporate the Belleville and Eldorado Railroad Company, approved 
February 22, A. D. 1861, authorizing subscriptions to the capital 
stock of said railroad company, and in accordance with the majority 
of votes cast at an election held in said county, in conformity with the 
provisions of said act, on the 11th day of September A. D. 1869. 
18 It is — rordered by said board of supervisors of said Frank- 
lin county, that the chairman of said board of supervisors, and 
the clerk, are *. reby ordered and directed to execute bonds of said 
franklin county in payment of said amended subser iption tothe eapi- 
tal stock of the Belleville and Eldorado Railroad Company as fol- 
lows, to wit: 

That said chairman and said — execute fifty bonds of said Frank- 
lin county, of the denomination of one thousand dollars each, pay- 
able to vi Be llev ille and Eldorado Railroad Company, or bearer, 
twenty years after the date thereof, and payable at any time after 
five vears prot before said bonds become due, at the option of said 
Franklin county, with interest thereon from the date thereof at the 
rate of eight per centum per annum, pavable semi-annually on the 
Ist day of January and July of each year, said bonds, and the in- 
terest thereon, to be made payable in the city and State of New York, 
at the place where the treasurer of the State of Illinois pays the in- 
terest and debt of said State. Said bonds to be executed in con- 
formity with and under the provisions of an act of the General 

Assembly of the State of Illinois entitled An act to authorize 
res cities and — to subseribe stock to railroad-, approved 

November 6th, A. D. 1849, and as authorized by a majority 
of the qualified [ vote F held in said co unty, in aecordance with the 
provisions of said act, on the 11th day of September, A. D. 1869. 

It is further ordered by the board o f supervisors of said F ranklin 
county that the clerk of said board make a record of said bonds, and 
coupons thereto attached, as required by law. 

It is further considered and ordered by the board of supervisors 
that John J. St. Clair, chairman, and Joseph M. Weir, member, of 
suid board, are hereby appointed commissioners in behalf of said 
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Franklin county, and said commissioners are hereby ordered and 
directed to safely convey said bonds above described, when executed, 
to the city of Evansville and deposit the same with the Evansville 
National Bank, trustee as aforesaid, and take receipt therefor; said 
commissioners are further ordered and directed to receive from said 
trustee, in exchange for said bonds so deposited by thei, the afore- 

mentioned 150 bonds of said Franklin county, exeecnted, as 
80 aforesaid, on the 22d day of December, A. D. 1876, and de- 

liver the same to the said board of supervisors, or its com- 
mittee appointed to cancel and destroy the same. 

It is further ordered by the board of supervisors of said Franklin 
county that said Evansville Natiowal Bank, trustee as aforesaid, re- 
ceive said bonds to be executed, pursuant to the order of said board 
of supervisors at the special November term, A. D. 1877, and that 
said trustee hold said bonds and deliver the same to said railroad 
company only ou the same conditions, and under the same restric- 
tions, as specified in the order of said board of supervisors, made, as 
aforesaid, on the 13th day of December, A. D. 1876. 


Exurpir “ G.” 

Resolved by the board of supervisors of Franklin county, That we 
hereby extend to the board of directors of the Belleville and Eldo- 
rado Railroad Company further time for the building of said rail- 
road—until the 15th day of Sept., 1878. 


March 5th, 1878. 
J. M. WEIR. 


Motion and second that the above resolution be amended 
8] soastoread Ist day of May instead of 15th day of Sept., 
1878; vote on the adoption of the amendment stood— 

Yeas—Braytield, Taylor, Williams, Kirkpatrick. 

Nays—Weir, Walker, Day, Manion, & St. Clair. 

Vote on the adoption of the resolution extending the time to the 
board of directors for the construction of the Belleville & Eldorado 
railroad stood— 

Yeas—Weir, Walker, Day, Manion, & St. Clair. 

Nays—Brayfield, Taylor, Williams, Kirkpatrick. 


ExHisit “ H.” 
Monbay, July 22d, 1878. 

The board of supervisors of Franklin county, Illinois, met in Ben- 
ton on Monday, July 22nd, 1878. 

Present: James M. Brayfield, chairman; Isham Harrison, Silas 
P. Kirkpatrick, Thomas Neal, John J. St. Clair, John W. Williams, 
Jesse Taylor, James kK. Manion, & C. C. Biggs, members. 

Attest: CHAS. A. AKIN, Co. Clerk. 
JAMES M. AKIN, Sheriff. 


- 


82 Court opened by proclamation, when the following proceed- 
ings, among other things, were had, to wit: 
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On motion of Isham Harrison, the following resolutions were 
adopted by the board : 

Whereas one hundred and fifty of the railroad bonds of Franklin 
county, as bonds of this county which were designed to be paid 
upon certain conditions tothe Belleville& Eldorado Railroad Company 
for stock, for the sum of one thousand dollars each, were deposited with 
the Evansville National Bank, Evansville, Indiana, as trustee, by 
the supervisors of said county, under and by virtue of an order of 
said board of supervisors made at the November special meeting 
thereof, A. D. 1877; and whereas there is doubt of the legality of 
placing said bonds out of the immediate custody and possession of 
this board: Therefore it is ordered by the said board of supervisors of 
sald county that Chas. A. Akin, county clerk of said county, be, 
and he is hereby, appointed agent and commissioner for and on be- 
half of said county, Lo proceed to Evansville, Indiana, at once, and 

for and on behalf of Franklin county demand and receive 
83 said bonds from said bank, and receipt for the same, and pay 

said bank all reasonable charges for keeping said bonds, and 
that said Charles A. Akin keep and retain the possession of the said 
bonds for and on behalf of this board of supervisors until otherwise 
directed by this board, or the successors thereof, and that said Chas. 
A. Akin report to this board, at its next meeting, of his acts and 
doings under this order. 

Dated this 22nd day of July, A. D. 1878 

ISHAM HARRISON, Mover. 


And now comes Isham Harrison and presents the following reso- 
lution, which was adopted by the board, as follows: 


Exuipir “ 1.” 


STATE OF ILLINOTs, | _ . 
Franklin County, § °° 
To the chairman and board of supervisors of Franklin county, 
Illinois: 
Resolved, That we request Judge D. M. Browning to make 
a report to this court as to the amount of Franklin county bonds he 
has signed as agent on behalf of Franklin county to the 
S4 Belleville and Eldorado Railroad Company or the contraet- 
ors of said railroad, report to contain the numbers of the sev- 
eral bonds, and under what act issued: also to show the amount of 
stock by certificates that has been given by said railroad company, 
and to make report to this board at one o'clock p. m. of this day. 
Dated this Sep. 16, A. D. 1878. 


Now comes D. M. Browning, county judge, and makes the follow- 
ing report, to wit: 


Longy mers, 


RR 
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Exuipit “J. 


STATE OF ILLINOIS, | 
’ . ¥ * SO ™ 
Franklin County, j 


To the board of supervisors of Franklin county, Illinois: 


The undersigned, county judge of Franklin county, Illinois, would 
respectfully report in accordance with your resolution of this day that 
under the contract made by your board subseribing stock to the Belle- » 
ville and Eldorado Railroad Company, I have riven order to James 

Hill & Co. for the Franklin CcOUnTLY bonds as each mile of rail- 
SO road was built from Saline county, Illinois, to Benton,and under 
said orders James Hill & Co. have drawn from the Evans- 
ville National Bank, as trustee, $75,000 in Franklin county bonds, 
being bonds from No. 1 to 75 inclusive, issued under act of Febru- 
22nd, A. D. 1561, incorporating the Belleville and Eldorado Com- 
pany. The Evansville National Bank, as trustee, holds, subject to 
the order of the board of supervisors of this county, $75,000.00 In 
certificates of stock, issued by said railroad company to Franklin 
county, Illinois. There has been one-half of the stock certificates 
deposited under the subscription made by your honorable body. 
Respectfully submitted, 
D. M. BROWNING. 


Sept. 16th, 1878S. 


And now comes James Hill & Company and submit a proposition 
asking for an extension of the time for completing the Belleville 
and Kldorado railroad as follows, to wit: 


Exuipitr “ Kk.’ 


STATE OF ILLINOIs, | 
’ . ' roe « 
Franklin ( aunty, j 


To the honorable board of supervisors of Franklin county, Ih- 
nois: 
86 The Belleville and Eldorado Railroad Company respect- 
fully represents unto your honorable body that in pursuance to 
the contract heretofore made with this honorable board James Hill 
& Co., the contractors for the construction of said railroad from the 
east line of said county to Duquoin, in Perry county, Illinois, have 
completed said railroad to the main street leading south from the 
court-house in Benton and within one-fourth of a mile of said court- 
house, and that trains of cars have been propelled over said road by 
steam ; that the time allowed by the order of your honorable [body | 
for the completion of said railroad expired on the 15th instant; that | 
no further extension of said road can be made without the friendly 
co-operation of your honorable body In extending the time to said 
company and contractors forthe completion of said road. Said com- 
pany feel warranted in stating that if a reasonable time be fixed 
upon by your honorable body that work will at once progress on 
said road; but, owing to the fact that the winter season is rapidly 
approaching, in which the work may be necessarily delayed in con- 
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sequence of unfavorable weather, the said company feel con- 
87 strained to ask for an extension of one year from this date. 

[f, however, your honorable body should feel disinclined to 
act in the premises at this time so as to insure the suecess of the en- 
terprise, vour petitioners respectfully ask that you adjourn without 
action for such time as will enable each of your honorable body to 
consult his constituents on the subject of an extension of time. 

hk M YOUNGBLOOD, 
Solicitor for be I] vill. ind Lidorado Railroad Company. 


The following resolution was presented by Isham Harrison and 
adopted by the board, to wit: 


Exuipir “ Lb.” 


STATE OF ILLINOIS, } 


, . . SS py 
Franklin County, } 


To the chairman and getlemen of the board of supervisors of Frank- 
lin county, [llinois: 

Whereas there are one hundred and fifty bonds of the denomina- 
tion of one thousand dollars each issued in aid of the Belleville and 
Kldorado Railroad Company for the construction of a railroad 

through the county of Franklin and State of Illinois, at the 
88 special November term, A. D. 1876, with the express under- 

standing that said road was to be completed through the 
said county to Duquoin, in Perry county, Illinois, by the 15th day 
of March, 1878; and whereas said railroad company failed upon 
their part to complete sald road according to the contract above 
mentioned ; and whereas the county board of said county did, at the 
March term, A. D. i878, extend the time for the completion of said 
road to the said COMpPany until the loth day of September, A. D. 
IS78; and whereas the said railroad company again failed to com- 
plete said road according to the contract last above mentioned : 

Therefore be it resolved by the county board ofsaid Franklin County, 
at special meeting held for county business, on the 16th day of Sep- 
tember, A. D. 1878, That we do hereby declare the said contract at 
an end, and that we do authorize and request the First National 
Bank of Evansville, Indiana, to transmit by CXPPFess to Duquoin, 
Lilinois, all the bonds and certificates of stock in said railroad that 
may be in possession of said bank to Chas. A. Akin, who is com- 
missioner and agent on behalf of the people of said Franklin County ; 

and the said Chas. A. Akin is hereby authorized to receipt 
89 for the same and pay all reasonable charges, and safely keep 
said bonds for the further action of the said county board. 


Exuipsit “ M.” 


The board of supervisors of Franklin County, Illinois, met in 
Benton Ol} Monday, October the 21st, A. 1). LS78. 
Present: James M. Brayfield, chairman; Isham Harrison, Silas 


5—970 
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P. Kirkpatrick, Thomas Neal, John J. St. Clair, John W. Williams, 
Jesse Taylor, James Kk. Manion, & C. C. Biggs 
Attest : CHAS. A. AKIN, Co. Clerk. 
JAMES M. AKIN, Sheriff 


aig 


Court opened by proclamation, when, among others, the follow- 
ing proceedings were had, to wit: 

Resolved by the board of supervisors of Franklin county, in spe- 
cial meeting assembled, ‘That the time for the completion of the said 
Belleville and Eldorado railroad from Benton to Duquoin be ex- 
tended to said company and contractors until the first day of No- 
vember, A. D. 1879; and be it further ordered by said board of su- 
pervisors that said Evansville National Bank as aforesaid be, and it 
is hereby, ordered to pay over to said railroad company the bonds 
of said company now in its hands as soon as the railroad is com- 
pleted to Duquoin, as provided in said original contract. 


JOHN J. ST. CLAIR, Mover. 


90 And now comes Samuel F. Benton, a member of this board 
who offers the following resolution, which is adopted and 
ordered of record, as follows: 

Resolved by the board of supervisors of Franklin county, That 
the suit now pending in the circuit court of Franklin county, in 
which the county of Franklin is complainant, and the Belleville and 
Eldorado Railroad Company and others are defendants, it being a 
bill in chancery to enjoin the delivery of the bonds of said county, 
now in the hands of the Evansville National Bank, as trustee, to the 
Belleville and Eldorado Railroad Company, under its contract with 
said county, as said railroad shall be completed to Duquoin, be 
disinissed and discontinued, and that said bonds be delivered in 
strict compliance with the original contract made with the said 
county and the said railroad company and the contractors. 

And be it further resolved by the board of supervisors, That John 
J. St. Clair hereafter, as said railroad progresses from Benton to 
Dugoin, examine and receive said road under said contract as 
therein provided for the county judge of said county to do, and 

give orders to the trustee for said bonds, and that the 
91 trustee hereafter deliver said bonds on the order of the said 

John J. St. Clair, showing that said railroad has been com- 
pleted as provided in said contract. 

And be it further resolved, That on the delivery of said bonds, or 
any part thereof, on the ordér of the said John J. St. Clair, the chair- 
man of this board is hereby directed to attach his certificate regis- 
tration to each of said bonds. 

And be it further resolved, That all resolutions of this board 
heretofore passed on this subject inconsistent herewith be, and the 


same are hereby, repealed and revoked. 


And it is further resolved, That F. M. Youngblood be, and is 
hereby, authorized and empowered to take such !egal steps as may 


_ 
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be necessay to have said suit above mentioned dismissed and dis- 
continued. 
S. F. BUNTIN, Mover. 


Exuipir “NN.” 


By request the yeas and nays are called for on adoption of the 
above resolution, which showed the following vote: 


Yeas—John J. St. Clair, Joseph Hammons, 8. F. Buntin, John G., 
Bowling. 

Nayvs—Jesse Taylor, J. W. Williams, J. M. Darr, James Martin. 

There being a tie vote the chairman voted in the affirmative. 


Q? STATE OF ILLINOIS, ) 
Franklin County, § 


- 88: 


I, Chas. A. Akin, clerk of the county court in and for the county 
of Franklin and State of Illinois, do bereby certify that the forego 
ing exhibits, from “A” to “N,” inclusive, pertaining to the subserip- 
tion of stock by the county of Franklin to the Belleville and Eldo- 
rado Railroad Company, are true and perfect copies of the orders of 
the county court and the board of supervisors of Franklin county, 
illinois, relative to said subject, as the same remain of record now In 
my office. 

In testimony whereof I have hereunto signed my name and affixed 
the seal of said court this 17th day of June, A. D. 1580. 

[SEAL. | CHAS. A. AKIN, 
County ( lerk. 


Indorsed: Filed Aug. 4th, 1880. R. H. Flannigan, cir. el’k. 


93 Unirep STaAtes oF America, State of Illinois: 


( opy of Bond. 
No. 50. $1,000. 
Franklin County Eight’ Per Cent. Railroad Bond. 

Know all men be these presents that the county of Franklin, in 
the State of Illinois, acknowledges itself to be indebted to the Belle- 
ville and Eldorado Railroad Company, or bearer, in the sum of one 
thousand dollars, which sum the said county, for value received, 
promises to pay said company or bearer in the city and State of New 
York twenty vears after date, payable at any time after five vears, 
and before this bond becomes due, at the option of said county of 
Franklin, with interest thereon from and after the 15th day of No- 
vember, A. D. 1877, at the rate of eight per cent. per annum, paya- 
ble semi-annually, on the first day of January and July of each year, 
on the presentation and surrender, at the place in the said city of 
New York where the treasurer of the State of Illinois pays the in- 
terest and debt of said State, of the coupons hereto attached, as they 

severally become due. This bond is one of a series of fifty of 
O4 like tenor for the sum of one thousand dollars each, numbered 
from one to fifty, inclusive, issued under the provisions of an 
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act of the General Assembly of the State of Illinois, entitled “An aet 
. . > - . . . Ne 
to authorize cities and counties to subscribe stock to railroads,” ap- 


proved November 6th, A. D. 1849, and authorized by a majority of 


the qualified voters of said county of Franklin, at an election held 
in said county on the 11th day of September, A. D. 1869, in accord- 
ance with the provisions of said act. 

In testimony whereof the said county of Franklin has executed 
this bond, by the chairman of the board of supervisors, under the 
order of the board of supervisors of said county, signing his name 
hereto, and by the clerk of said board, under .the order thereof, at- 
testing the same and affixing hereto the seal of said county. 


This done, at the office of the clerk of said board, this 13th day of 


November, A. D. 1877. 
JOHN J. ST. CLAIR, 
Chairman of the Board of Supe rvisors 
of Franklin County, Illinois. 
[SEAL. | EVAN FITZGERRELL, 
» Clerk of the Board of Supervisors, Franklin County, Tilinois. 


[Across the face in red ink :] $1,000. 
95 B. £. Railroad Mortgage. 


This indenture, made this 3lst day of October, A. D. 1877, be- 
tween the Belleville and Eldorado Railroad Company, a corporation 
created by the State of Illinois, party of the first part, and The 
Farmers’ Loan and Trust Company, of the city and State of New 
York, party of the second part, witnesseth : 

That whereas the party of the first part is the owner, and now in 
the actual possession and control, of said line of railroad now being 
constructed by said party of the first part: 

And whereas said party of the first part is authorized by law to 
borrow any sum or sums of money which may be necessary for the 
purpose of building, completing, equipping, operating, and main- 
taining its railroad, and to mortgage or convey by deed of trust its 
corporate property and franchises which it may now have, or may 
hereafter acquire, to secure the payment of any debt contracted by 
the party of the first part ; 

And whereas the said party of the first part have, by a reso- 
lution of the board of directors, duly authorized its president 
and secretary to execute, in the corporate name of the com- 
pany, and issue bonds, to be designated first-mortgage bonds, 

series A, to be secured by a deed of trust on the 
OG whole line of its railroad (except fifteen miles hereinafter de- 

scribed), in the form hereinafter set forth, to aid in securing 
the necessary means to build, complete, equip, maintain, and operate 
said railroad to the amount of ten thousand dollars per mile on each 
and every mile except the fifteen miles above mentioned, not exceed- 
ing in the aggregate the sum of three hundred and fifty thousand 


dollars, three hundred of which bonds to be of the denomination of 


one thousand dollars each, and numbered consecutively from one 
(1) to three hundred (500), inclusive, and one hundred of which 
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shall be of the denomination of five hundred dollars each, and num- 
bered consecutively from three hundred and one (301) to four hun- 
dred, inclusive, and that shall be pavable to the Farmers’ Loan and 
Trust Company of the city and State of New York on the first day 
of January, A. D. nineteen hundred and eight, in gold coin of the 
United States, with interest thereon at the rate of six per centum 
per annum, payable semi-annually in gold at the office of the said 
Farmers’ Loanand Trust Company in the city of New York, or such 

place in the city of New York as said company may appoint 
7 and give in ten days’ notice of by publication in some news- 

paper of that city on the first day of July and January of 
each and every year ensuing the date of said bonds, interest com- 
mencing January first, A. D. 1878. All of said bonds shall be 
deemed equally secured by this indenture without preference of one 
over another, notwithstanding the same may be issued at (lifferent 
times, and they shall be authenticated by a certificate signed by the 
party of the second part in the trust hereby created, viz: 


Form of Bond. 
Unrtrep States OF America, State of Illinois: 
$1000. No. —. Series A. 51,000. 
Interest at six per cent. in gold coin, payable semi-annually. 


The Belleville and Eldorado Railroad Company. First mortgage 
bond. 


Know all men by these presents, That the Belleville and Eldorado 
Railroad ¢ ‘ommpany, il corporation created by the State of Illinois, and 
duly organized under the laws of said State, is indebted to the Farmers’ 
Loan and Trust Company of the city and State of New York in the 

sum of one thousand dollars in gold coin ef the United States, 
98 which the said company promises to pay to the said Farmers’ 

Loan and ‘Trust Company, or the registered holder hereof, or, 
if not registered, to the bearer, on the first day of January, A. D. 
1908, together with interest from and after January first, eighteen 
hundred and seventy-eight, at the rate of six per cent. per annum, 
in gold, at the office of the Farmers’ Loan and Trust Company, of 
the city of New York, or at such place in the city of New York as 
said company may appoint and give ten days’ notice of by publica- 
tion in some newspaper of that city, on the first day of July and 
January of each year on the presentation and surrender of the an- 
nexed interest coupon- as they severally become due, as herein pro- 
vided. This bond is one of a series marked A, limited to ten thou- 
sand dollars per mile upon all of said company’s railroad extending 
from El Dorado, in Saline county, Illinois, via Raleigh, Galatea, and 
Benton, to Duquoin, in Perry county, Illinois, and all of even date 
herewith, secured by deed of trust of said railroad company to the 
Farmers’ Loan and Trust Company, of the city of New York, and 
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conveying to said trustee all the railroad, rolling-stock, fran- 
99 chises, and property now owned by said company or hereafter 

acquired by it, excepting fifteen miles of said railroad com- 
menecing at El Dorado, in Saline county, Illinois, and extending 
westward fifteen miles in said Saline county, Illinois. It is hereby 
expressly agreed by the said railroad company with the holders of 
this bond that in case of non-payment of any interest coupon hereto 
attached, if said default shall continue for six months after maturity 
and demand of payment, then and in that case the principal of this 
bond shall become due, and shall be paid in the manner provided 
in the deed of trust, and the company hereby expressly waives the 
benefit of every extension, stay, or appraisement law which has been 
or may hereafter be enacted. This bond shall pass by delivery or 
transfer on the books of the company in the city of New York, or at 
uch other places as said company may hereafter appoint, after a 
registration of ownership certified hereon by the treasurer of the 
company or its transfer agent. No transfer, except on the books of 

the coulmpahy, shall be valid unless the last transfer be to bearer, 
100 which shall restore transferability by delivery, and it shall 

continue subject to successive registration and transfer to 
bearer as aforesaid at the option of the holder. This bond shall not 
be valid unless the certificate endorsed hereon is signed by the 
trustee. 

In testimony whereof the said company have caused their cor- 
porate seal to be hereto affixed _ these presents to be signed by 
their president and countersigned by their seeretary on this — day 
of ——, A. D. one thousand eight hundred and seventy-seven. 


form of Coupon. 
$30. $3() 


On the first dav of July, 1878, the Belleville and Eldorado Rail- 
road Company will pay at the office of the Farmers’ Loan and Trust 
Company, in the city of New York, or.at such a place in the city of 
New York as said company may appoint, and give ten days’ notice 
of by publication in some newspaper of gs city, on the surrender 
of this coupon to beare P, OF, if re “riste ‘red, to the re “wristere d holder 
thereof,on order, the sum of thirty dollars in gold, being six months 
due that day on bond No. —, series A, No. —. 

Treasurer. 


Trustee 3 * rtificate , 


10] The undersigned, ae nt of the Farmers’ Loan and Trust, 

Company of the city 0 Ni W York, hereby C4 rtifies that this 

is one of the bonds issued fie Be the within-mentioned deed of trust, 

and that said deed of trust has heen duly recorded in each of the 
counties in the State of I!linots in whieh said railroad is located. 
. : President. 


The other denomination of bond of this series mentioned above 
together with the coupons and trustees’ certificate, is in form the same 
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as above in every particular, except as to amount, which in the bond 
is five hundred dollars and in the coupon fifteen dollars. And 
whereas said beard of directors have passed a resolution in due form 
authorizing the president and secretary of said railroad company to 
execute in their corporate name, and to affix thereto their corporate 
seal, a deed of trust tothe Farmers’ Loan and Trust Company of the 
city and State of New York, as trustee to secure the payment of the 
principal and interest of said bonds: ) 

Now, therefore, this indenture witi sseth, further, that the Belle- 
ville and Eldorado Railroad Company in order to secure the pay- 

ment of said bonds and interest, and in consideration of one 
102 dollar to them at the time of sealing and delivery hereof 

in hand paid bv the said party of the second part, the receipt 
whereof is hereby acknowledged, have vrauted, bargained, sold, 
transferred, and vonveyed, and by these presents do hereby grant, 
bargain, sell, transfer, and convey, to the said party of the second 
part, their successors and assigns in the trust hereby created, the 
said line of railroad of the party of the first part, commencing at 
Il Dorado, in Saline county, Illinois, and running thence westerly 
to Raleigh and Galatea, in said Saline county, thenee to Benton, in 
Franklin county,and thence to Duquoin, in Perry county, State of Ili- 
nois, with the lands, depot vrounds, ways, rights of way, station-houses, 
machine and all other shops and houses and buildings, structures, and 
roud-beds, tracks, sidings, cars, engines, tenders, rolling-stocks, and 
machinery, tools, implements, fuel, material, and property, both real 
and personal, and all rights, credits, income, earnings, profits, choses 
In action, and franchises of the party of the first part connected with 

or appertaining to said line of railroad, intending hereby to 
103 == inelude all the property now belonging to or which may here- 

after be acquired by the party of the first part as connected 
with or appertaining to said line of railroad now constructed or to 
be constructed, equipped, and operated, and all rights, privileges, 
and appurtenances thereunto belonging, to have and to hold the 
same and every part thereof to the said party of the second part, 
their successors and assigns, for the uses and purposes herein ex- 
pressed, excepting and excluding, how-er, from this deed of trust 
so much of said railroad as has been heretofore mortgaged by said 
party of the first part, viz., fifteen miles, lying and being in Saline 
county, of Illinois, commmencing at El Dorado, in said county of Sa- 
line, thence westward a distance of fifteen miles. 

Article Ist. Until default shall have been made by the party of 
the first part in the performance of all and singular the covenants 
and agreements of this indenture, and of the bonds herein men- 
tioned, said party of the first part shall be permitted to have and 
retain the exclusive control, possession, and enjoyment of the prem- 

ises hereby conveyed in the same manner and with the same 
104 ~—s effect as if said indenture had not been made. 

Article 2. In case of default in the payment of the principal 
or interest of said bonds,or any part thereof, when the same shall have 
become due, according to the tenor and effect of said bonds, and of 
the coupons attached thereto, or in any of the requirements to be 
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done or kept by the party of the first part, it shall be lawful for the 
party of the second part, their,successors or assigns, after six months 


from such default, and upon a request of a majority in interest of 


the holders of said bonds, personally or by their agents, to take pos- 
session of and manage said railroad and property, and receive the 
income therefrom, and, after defraying all the expenses of the road 
and of its needful completion, repairs, and all payments for taxes, 
together with a just compensation for their services, to apply the sur- 
plus of money so received to the payment of said bonds and the in- 
terest thereon ratably and without discrimination or preference ; or 
the said party of the second part, and their successors or assigns in 

the trust, are hereby authorized and required, upon a written 
105 request of a majority in interest of the holders of said bonds, 

after such six months’ default, to cause said pre mises to be 
sold at public auction in the city of New York, giving at least forty 
days’ notice of the time and place and terms of such sale, and of the 
specific property to be sold, by publishing the same in two newspa- 
pers published in said city, and one newspaper published in each of 
the counties in said State through which said road is located, and to 
execute to the purchaser or purchasers thereof a good and sufficient 
deed of conveyance in fee-simple for the same, which sale and con- 
veyance shall be a perpetual bar against the party of the first part, 
their successors or assigns, and all persons claiming under them, of 
all right, interest, or claim, whether legal or equitable, in or to said 


premises, or any part thereof; and the said trustee, its successors or’ 


assigns, shall, after deducting from the proceeds of said sale the 
costs and expenses thereof and of managing said property, apply so 
much of the proceeds as may be necessary to the payvinent of said 
principal and interest on said bonds, and shall restore the residue 
thereof to the party of the first part, it being expressly under- 
106 stood that in no case shall any claim or advantage be taken 
of valuation, appralsement, or extension laws by the party of 
the first part to prevent such entry or sale or sale as aforesaid. 
Article 5. And it is further covenanted on the part of the said 
party of the first part, their successors or assigns, that the proceeds 
of said bonds shall be applied in good faith to the construction and 
equipment of said railroad, and the putting and the continuing the 
samein operation. And the said party of the first part further cove- 
nants with the said party of the second part, and their successors: or 
assigns, in said trust to make, execute, and deliver all and singular 
such further assurances and instruments as shall from time to time 
be necessary, and as the said trustee or its counsel shall reasonably 
advise or require, for the better assuring and securing the said trus- 
tee, its successors or assigns, in the trust hereby created in the said 
railroad property, appurtenances, and effects hereby mortgaged or 
intended so to be. 
Article 4. And it is hereby mutually agreed, and these presents 
are upon this express condition, that upon payment of the 
107 i principal and interest of said bonds the estate hereby granted 
to the said party of the second part shall be void, and the 
right to the premises hereby conveyed shall revert. and revest in the 
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said party of the first part,in law and in fact, without any acknowl- 
edgement of satisfaction, conveyatlice, re-entry, or other act, but said 
party of the second —, their successors or assigns, shall, if so re- 
quested thereto by the party of the first part, their successors or as- 
signs, reconvey, release, or quit-claim to the said party of the first 
part, their successors or assigns, at the cost of the last-named party 
all and singular the premises hereinbefore mentioned. 

Article 5. And it 1s also further mutually agreed that the said 
party of the second part, their successors or assigns in said trust, 
shall be entitled to receive proper compensation for any labor or 
service performed by them in the discharge of this trust in case they 
shall be compelled to take possession of said premises and manage 
the same, and the said trustee, its successors or assigns, party of the 
second part, shall not in any manner be responsible for any default or 
misconduct of agents of them employed, but shall exercise a 
10S reasonable care in the selection and appointment of such 

agents. 

[In evidence whereof the party of the first part have hereunto set 
their corporal seal and the party of the second part have also aftixed 
their signature and seal for the purpose of evidencing the accept- 
ance of the trust hereby created, on the day and year first above 
written. 

BELLEVILLE AND ELDORADO 
RAILROAD COMPANY, 
By PHILLIP D. B. GRATTAN, Pres’t. 


Attest: [sean.] BOEN PHILLIPS, Secretary. 


THE FARMERS’ LOAN AND 
TRUST COMPANY, 
By R. G. ROLSTON, Pres’t. 
Attest: [ SEAL. | GEO. P. LESLIE, Sect’y. 


STATE OF ILLINOIS, | _ . 

Saline County, j sale 
[, John F. Latham, a notary public in and for the county and 
State aforesaid, do hereby certify that- Phillip D. B. Gratton, who is 
personally known to me to be the rea! person he represents himself 
to be, this day personally appeared before me and acknowledged 
that he signed, sealed, and delivered the foregoing mortgage in his 
otticial capacity, for the uses and purposes therein set forth. 


109 Given under my hand and seal this November 5th, A. D. 
L877. 
[SEAL] JOHN F. LATHAM, WN. P. 
STATE OF NEw YorK, ) 


. oe ; + 8s: 
City and County of New York, § 
On this 13th day of November, 1877, before me, personally ap- 
peared R. G. Rolston, the president of the Farmers’ Loan and Trust 
Company of the City of New York, with whom I am personally ac- 
quainted, who being by me duly sworn, said that he resides in the 
6—O7TV 
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city of New York; that he knew the corporate seal of said corpora- 
tion ; that the seal affixed to foregoing instrument was such corporate 
seal; that it was affixed by order of the board of directors of said cor- 
poration, and that he signed his name thereto as president by the 
like authority. 

In witness whereof I have hereunto affixed my seal and signed 
my name the day and date last above written. 

No. 14. —[ SEAL. W. D. SEARLS, 

Notary Public N. Y. County. aa 


STATE OF NEW YORK, ot 
City and County of New York, {°° 
110 I, Henry A. Gumbleton, clerk of the city and county of New 

York, and also clerk of the supreme court for the said city and 

county, the same being a court of record, do hereby certify that W. D. 
Searles, whose name is subscribed to the certificate of proof or ack nowl- 
edgement of the annexed instrument, and thereon written, was at the 
time of taking such proof or acknowledgement, a notary public in 
and for the city and county of New York, dwelling in said eity, 
commissioned and sworn and duly authorized to take the same, and 
further that I am well acquainted with the handwriting of such 
noiary, and verily believe that the signature to the said certificate of 
proof or acknowledgement is genuine. I further certify that said 
instrument is executed and acknowledged according to the law of 
the State of New York. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of the said court and county the 13th day of Nov., 1877. 

[SEAL. | HENRY A. GUMBLETON, Clerk. 


Filed in my office fer record on the 6th day of February, A. D. 
1878, and duly recorded. 


R. H. FLANNIGAN, Recorder. 


111 EXHIBIT “ P.” 


STATE OF ILLINOIS, ee 
( ounty of Franklin, ao 
I, R. H. Flannigan, circuit clerk and recorder in and for said 
county and State aforesaid, do hereby certify that the foregoing Is a 
true copy of the record of an instrument recorded in my office in 
book “I” of mortgages, on page- 24 to 34, inclusive. 
Witness my hand and official seal this 17th day of May, 1879. 
[SEAL. | R. H. FLANNIGAN, - 
Cir. CUk & Recorder. 


Indorsed: Filed Aug. 4, 1880. R. H. Flannigan, cir. el’k. 
STATE OF ILLINOIs, | 
tl - 88: 
Franklin County, | 


John 8. Smith, being by me first duly sworn, on his oath states 
that on the 30th day of June, A. D. 1880, he mailed notices, of which 
the annexed is a true copy, to the following-named persons, at the pm 
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post offices, as follows, to wit: W. H. Nve, Rockville, Indiana; James 
M. Warren, Evansville, Indiana; J. C. Smith, State treasurer, 
112. =Springtield, Illinois; James Hill, Arkansas City, Kansas; E. 
IF’. Leonard, pres’t B. & E. R. R. Co., Springfield, Illinois; T. 
b. Needles, auditor, Springfield, Illinois; W. Bayard Cutting, New 
York City, N. Y. : 
JOHN S. SMITH. 


Subscribed and sworn to before me this 30th day of June, 1880. 


[SEAL. ] R. H. FLANNIGAN, Cir. CPE. 


STATE OF ILLINOIs, Sos 
Franklin County, } ~~ ° 


Thomas J. Layman, being duly sworn, on his oath states that he 
has made diligent inquiry to learn the post-office address of each of 
the persons named in the above and foregoing affidavit of John 8. 
Smith, and that the post-office address of each of said parties is cor- 
rectly stated in said affidavit, as he is informed and believes. 


THOS. J. LAYMAN. 


Subscribed and sworn to before me this Ist day of July, A. D. 1880. 
R. H. FLANNIGAN, 
Per JOHN S. SMITH, Deputy. 


“a 
. 


Bill in Chanee ry for Injunction and Relief 
STATE OF LLLINOIs, Franklin County: 
[In Cireuit Court Franklin County. ‘To October Term, A. D. 1880. 


113 THe County oF FRANKLIN 
Us. 

Tue BELLEVILLE AND Erporapo RAiLrRoAp Company, T. B. NEEDEs, 
Auditor of Public Accounts of the State of Illinois; J. C. Smith, 
Treasurer of the State of Illinois: Charles A. Akin, Clerk of the 
County Court, Franklin County, Illinois; Wm. D. Seeber, Sheriff 
of said County; James Hill & W. H. Nye, W. Bayard Cutting, 
James M. Warren, and the unknown holders of 149 bonds, of the 
denomination of $1,000 each, issued by Franklin County in pay- 
ment of subscription to the Belleville and Eldorado Railroad. 


The above-named defendants will please take notice that com- 
plainants will,on the 8th day of July, 1880, apply before Hon. 
David J. Baker, one of the judges of the first judicial cireuit of the 
State of Illinois, at chambers, in the city of Mt. Vernon, State of 
Illinois, for an injunction in the above-entitled cause, when and 

where you may appear, if you think proper, and resist said 
114. = application. 
June 30th, 1880. 
W. J. ALLEN, 
THOS. J. LAYMAN, 


Sol’s for Compl’s. 
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We acknowledge service of the within notice this lst day of July, 
A. D. 1880. 
W. D. SEEBER, 
Sheriff of Franklin County, Tll’s. 
CHAS. A. AKIN, 
County Clerk of Franklin Co., Ill’s. 


Indorsed: Filed Aug. 4th, 1880. R. H. Flannigan, cir. el’k. 
115 Bill in Chancery for Injunction and Relief. 


STATE OF ILLINOIs, Ra, 
Franklin County, | ~~’ 


Of the October Term of the Franklin County Cireuit Court, A. D. 


1880. 
Tue County or FRANKLIN 
Us. 
THe BELLEVILLE AND ELporRADO RAILROAD ComPpANyY. CHARLES A. 


Akin, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Illinois; Thomas B. 
Needles, Auditor of Public Accounts of the State of Illinois: J. C. 
Smith, Treasurer of the State of Illinois; W. Bayard Cutting, 
James Hill, William H. Nye, James M. Warren, and the un- 
known holders of 149 bonds. of the denomination of $1,000 each, 
issued by Franklin County, in the State of Illinois, in payment 
of subscription to the capital stock of the Belleville and Eldorado 

Railroad Company. 

Thos. J. Layman; being by me first duly sworn according to law, 

on his oath states that he is one of the attorneys for the com- 
116 si pitainant, The County of Franklin, in the above-styled cause, 

and he further states, that on due inquiry the unknown 
holders of the 149 bonds above mentioned cannot be found; and 
that the names of the holders of said bonds are not known to this 
affiant, and that their post-office address is unknown to this affiant. 
He further states that the said W. Bayard Cutting, James Hill, 
William H. Nye, and James M. Warren, and each and every one of 
them, resides out of this State. 

He further states that he has made diligent inquiry to the learn 
the post-office address and residence of the said W. Bayard Cutting, 
James Hill, William H. Nye, and James M. Warren, and each of 
them, and that he is informed and believes that the residence and 
ost-office address of the said W. Bavard Cutting is New York City, 
owed York; and that he is informed and believes that the residence 
and post-office address of the said James Hill is Arkansas City, 
Kansas; and that he is informed and believes that the residence 
and post-office address of the said William H. Nye is Rockville, In- 
diana; and that he is informed and believes that the residence and 

post-office address of the said James M. Warren is Evansville, 
117. ~— Indiana; and further he says not. 
THOS. J. LAYMAN. 
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Subseribed and sworn to before me this 4th day of August, A. D. 
1880. 
R. H. FLANNIGAN, Cir. CVE. 
Filed August 4th, 1880. 
R. H. FLANNIGAN, Cir. CYk. 


Bill in Chancery for Injunction and Relief. 


STATE OF ILLINOIS, } 
, 7 1 » SN “ 
Franklin ( ounty, | 


Of the October Term of the Franklin Cireuit Court, A. D. 1880. 
THe County or FRANKLIN 
Us. 

THe BELLEVILLE AND ELtporApo RaAILRoAp ComMPANY, CHARLES A. 
Akin, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Ilhnois; Thomas B. 
Needles, Auditor of Public Accounts of the State of Illinois: J. 
C. Smith, Treasurer of the State of Illinois; W. Bayard Cutting, 
James Hill, William H. Nye, James M. Warren, and the unknown 

holders of 149 bonds, of the denomination $1,000 each, 

118 issued by Franklin County, in the State of Illinois, in pay- 

ment of subscription to the capital stock of the Belleville 
and Eldorado Railroad Company. 


Affidavit of John M. Darr. 


John M. Darr, being by me first duly sworn according to law, on 
his oath states that he resides at Ewing, in Franklin county, Illinois, 
and that he is one of the county commissioners of Franklin county, 
in the State of Illinois, and that he is chairman of the county board 
of said Franklin county. He further states that the holders of the 
said 149 bonds issued by said county to the Belleville and Eldorado 
Railroad Company, and mentioned and described in the bill in the 
above-styled cause, are interested in the subject-matter of this suit, 
and that the names of the holders of said bonds are unknown, and 
that he knows nothing of the whereabouts or residence of the holders 
of said bonds, or either of them. He further states that the said 
W. Bayard Cutting, James Hill, William H. Nye, and James M. 
Warren, and each of them, reside out of the State, as he is informed 
and believes; that he is informed and believes that the residence of 

said W. Bavard Cutting is New York city, New York; and 
119 ‘that he is informed and believes that the residence of said 

William H. Nye is Rockville, Indiana; and that he is in- 
formed and believes that the residence of the said James Hill is 
Arkansas City, Kansas; and that he is infromed and _ believes that 
the residence of the said James M. Warren is Evansville, Indiana. 


JOHN M. DARR. 


Subseribed and sworn to before me this 4th day of August, A D. 
1880. 
R. H. FLANNIGAN, Cir. CVE. 
Filed Aug. 4th, 1880. 
R. H. FLANNIGAN, Cir. CPR. 


at a Mt 
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Summons. 
STATE OF ILLINOIS, a 
s 
Franklin County, j 


The People of the State of Illinois to the sheriff of Sangamon 
county, Greeting: : 

We command you to summon Thomas B. Needles, auditor of pub- 
lie accounts of the State of Illinois, & J. C. Smith, treasurer of the 
State of Illinois, impleaded with the Belleville and Eldorado Rail- 
road Company; Charles A. Akin, county clerk of Franklin county, 
Illinois; W. D. Seeber, sheriff and collector of Franklin county, IIli- 

nois; W. Bayard Cutting, James Hill, William H. Nve, James 
120) M. Warren, and the unknown holders of one hundred and 

forty-nine bonds, of the denomination of one thousand dol- 
lars each, issued by Franklin county, in the State of Illinois, in pay- 
ment of subse ‘Tiption to the capital stock of the Belleville and Eldo- 
rado Railroad Company, if he shall be found in your county, per- 
sonally to be and appear before the circuit court of said Franklin 
county, on the first day of the next term thereof, to be holden at the 
court-house in Benton, in said Franklin county, on the 25th day of 
October, A. D. 1880, to answer unto the County of Franklin, in its 
certain bill of complaint in chancery for injunction and relief, filed 
in said court, on the chancery side thereof. And have you then and 
there this writ, with an endorsement thereon in what manner you 
shall have executed the same. 

Witness R. H. Flannigan, clerk of our said circuit court, and the 
seal thereof, at Benton, this 4th day of August, A. D. 1880. 

[SEAL. | R. H. FLANNIG AN, Clerk. 


Executed this writ by reading the same and delivering a true 
copy thereof to each, Thomas B. Needles, auditor of public accounts 
of Illinois, and J. C. Smith, treasurer of the State of Illinois, 
121 both within named, this 11th day of August, 1880. The 
other within-named defendants not found in my county. 
N. SHOUP, 
Sh'ff Sang. Co. 
Sh’ff’s fees, $2.00, paid by el’k. 


Filed in circuit court this 12th day of August, 1880. : 
R. H. FLANNIGAN, Clerk. 


Injunction Writ. 
SraTe OF ILLINoIs, | 
Franklin County, | 


The People of the State of Illinois to Thomas B. Needles, auditor of 
public accounts of the State of Illinois, and your successors in 
office, and J. C. Smith, treasurer of the State of Illinois, and your 
successors in office, and your attorneys, solicitors, agents, and ser- 

vants, and to each and every one of ‘them, Greeting : 


Whereas it hath been represented to the Honorable Des id J. 
Baker, one of the judges of the first judicial circuit of the State of 


| 
‘ 
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Illinois, on the part of the County of Franklin, complainant, in its 
certain bill of complaint exhibited before said judge, and filed 
122 ~—s in said court against you, the said Thomas B. Needles, auditor 
of public accounts of the State of Illinois, and your successors 
in office, and J. C. Smith, treasurer of the State of Illinois, and your 
successors In office, to be relieved touching the matters therein com- 
plained of, in which bill is stated, among other things, that you are 
combining and confederating with others to injure the complainant 
touching the matters set forth in said bill, and that vour actings and 
doings in the premises are contrary to equity and. good conscience, 
and the said judge having under his hand indorsed upon said bill 
an order that a writ of injunction issue out of said court, according 
to the prayer of said bill: We, therefore, in consideration thereof, and 
of the particular matters in said bill set forth, do strictly command 
you, the said Thomas B. Needles, auditor of public accounts of the 
State of Illinois, and your successors in office, and J. C. Smith, 
treasurer of the State of Illinois, and your successors in office, 
and the persons before mentioned, and each and every one of 
you, that you do absolutely desist and refrain from estimating 
and determining the rate per centum on the valuation of the 
property within Franklin county requisite to meet and satisfy 
the amount of interest due or to become due on 149 bonds, 
123 ~—of the denomination of one thousand dollars each, issued by 
said county in payment of subscription to the capital stock 
of the Belleville and Eldorado Railroad Company, and you and 
your successors are hereby enjoined from making or transmitting to 
the county clerk of said county any certificate stating such estimate 
requisite for the payment of the interest on said bonds, or for the 
payment of any of said bonds, or from paying the coupons on 149 
bonds, of the denomination of one thousand dollars each, issued by 
said county in payment of subscription to the capital stock of the 
Belleville and Eldorado Railroad Company, or either of them, or 
any of said bonds, or any part thereof, until this honorable court, 
in chancery sitting, shall make other order to the contrary. Hereof 
fail not,.under the penalty of what the law directs. 
To the sheriff of Sangamon county to execute and return in due 
form of law. 
Witness R. H. Flannigan, clerk of said circuit court, and the seal 
thereof, at Benton, in said county, this 4th day of August, A. D. 
LSS. 


[SEAL. | R. H. FLANNIGAN, Clerk. 


Served this writ on the within-named Thomas Bb. Needles, audi- 
tor, &e., and J. C. Smith, treasurer, &e., by reading the same 
124 and by delivering a true [copy] thereof to each of them the 
lith day of August, 1580. 
S. N. SHOUP, 
Sheriff Sang Co. 


Filed in said court this 12th day of August, A. D. 1880. 


R. H. FLANNIGAN, Clerk. 


18 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


Summons. 


STATE OF ILLINOIs, — | 
Franklin County, | 


> Ss Ss - 


The people of the State of Illinois to the coroner of Franklin 
county, Greeting: 

We command you that you summon the Belleville & Eldorado 
Railroad Company, Charles A. Akin, county clerk of Franklin 
county, Illinois; W. D. Seeber, sheriff and collector of Franklin 
county, Illinois; Thomas Bb. Needles, auditor of public accounts of 
the State of Illinois; J. C. Smith, treasurer of the State of Illinois; 
W. Bayard Cutting, James Hill, William H. Nye, James M. Warren, 
and the unknown holders of one hundred and forty-nine bonds of 
the denomination of one thousand dollars each, issued by Franklin 
county, in the State of Illinois, in payment of subscription to the 
capital stock of the Belleville & Eldorado Railroad Company, if 

they shall be found in your county, personally to be and 
125. appear before the circuit court of said Franklin county, on 

the first day of the next term thereof, to be holden at the 
court-house in Benton, in said Franklin county, on the 25th day of 
October, A. D. 1880, to answer unto the county of Franklin in its 
certain bill of complaint, in chancery, for injunction and relief, 
filed in said court, on the chancery side thereof. 

And have you then and there this writ, with an endorsement 
thereon in what manner vou shall have executed the same. 

- Witness R. H. Flannigan, clerk of our said circuit court, and the 
seal thereof, at Benton, this 4th day of August, A. D. 1880. 


[ SEAL. ] R. H. FLANNIGAN, Clerk. 


STATE OF ILLINOIs, |... 
Franklin County. {~~ ° 

I have duly served the within on the Belleville & Eldorado Rail- 
road Company by reading and delivering a true copy of the within 
to G. B. Hoblit, a director and secretary of said railroad company, 
the president of said railroad company not residing or being found 
in my county. I have also served the within on the within-named 
Charles A. Akin, clerk of the county court of Franklin county, Ils., 
and W. D. Seeber, sheriff and ex-officio collector of Franklin county, 
Ills., by reading to each of them, and delivering a true copy 

126 of the same to each of them. The within-named unknown 
bondholders, and the within-named James Hill, William H. 

Nye, W. Bayard Cutting, & James M. Warren; J. C. Smith, treas- 


urer of the State of Illinois, & Thomas B. Needles, auditor of publie - 


accounts of the State of Illinois, not found in my county. 
Dated this 18th day of August, 1880. 
A. H. COOK, Coroner. 


Filed in cireuit court this 18th day of August, A. D. 1880. 
R. H. FLANNIGAN, Clerk. 
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Injunction Writ. 

STATE OF ILLINOIS, | 
, : ' r BSS 
Franklin County. | 

The people of the State of [Illinois to W. D. Seeber, sheriff and col- 
lector of Franklin county, Illinois, and your successors in office, 
and Charles A. Akin, county clerk of Franklin county, Illinois, 
and your successors in office, and your attorneys, solicitors, and 
agents, and servants, and to each and every of them, Greeting: 


Whereas it hath been represented to the Honorable David J. 
Baker, one of the judges of the first judicial circuit of the State of 
Illinois, and the sole presiding judge of the circuit court 

127. of Franklin county, in said cireuit and State aforesaid, on the 
part of the County of Franklin, complainant, in its certain 

bill of complaint exhibited before said judge and filed in said court 
against you, the said W. LD). Seeber, sheriff and collector of Franklin 
county, Illinois, and your successors in office, and Charles A. Akin, 
county clerk of Franklin county, Illinois, and your successors in 
office, to be relieved touching the matters therein complained of; in 
which bill is stated, among other things, that you are combining 
and confederating with others to injure the complainant touching 
the matters set forth in said bill, and that your actings and doings 
in the premises are contrary to equity and good conscience; and the 
said judge having, under his hand, indorsed upon said bill an order 
that a writ of injunction issue out of said court, according to the 
praver of said bill; we, therefore, in consideration thereof and of the 
particular matters in said bill set forth,do strictly command you, the 
said W. D. Seeber,-sheriff and collector of Franklin county, Illinois, 
and your successors in office, and Charles A. Akin, county clerk of 
Franklin county, Lilinois, and your suecessors in office, and the per- 
sons before mentioned, and each and every one of you, that 

125 you do absolutely desist and refrain from collecting any more 
of the taxes to pay the interest on 149 bonds, of the denomi- 
nation of one thousand dollars ‘each, issued by Franklin county in 
payment of subseription to the capital stock of the Belleville and 
Eldorado Railroad Company, and from adding, extending, or placing 
Oh any of the collectors’ books of said county any estimate or esti- 
mates which the State auditor may transmit or send to you for the 
purpose of paying the interest on 149 bonds, of the denomination of 
one thousand dollars each, issued by said county in payment of sub- 
scription to the capital stock of the Belleville and Eldorado Rail- 
road Company or either of them or either of said bonds, until this 
honorable court, in chancery siting, shall make other order to the 
contrary. Hereof fail not under the penalty of what the law directs, 

To the coroner of said county to execute and return in due form 
of law. 

Witness R. H. Flannigan, clerk of said‘circuit court, and the seal 
thereof, at- Benton, in said county, this 4th day of August, A. D. 
1580. 

[SEAL. | R. H. FLANNIGAN, Clerk. 
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STATE OF ILLINOIS, | _. 

Franklin County, °° 
129 [ have duly served the within on W. D. Seeber, sheriff and 

collector of Franklin county, Illinois, and Charles A. Akin, 

clerk of the county court of Franklin county, Ills, by reading the 
same to them and delivering a true copy of the same to each of them 
as I am therein commanded. 

Dated this 15th day of August, 1880. 

A. H. COOK, 
Coroner of Franklin Co., Ills. 


Filed in court this 18th day of August, A. D. 1880. 
R. H. FLANNIGAN, Clerk. 


Injunction Writ. 


STATE OF ILLINOIS, | : 
’ ° ¥ f’ 88 
Franklin County. § 


The people of the State of Illinois to the Belleville and Eldorado 
Railroad Company, James M. Warren, W. Bayard Cutting, James 
Hill, Wm. H. Nye, and the unknown holders of 149 bonds, of the 
denomination of one thousand dollars each, issued by Franklin 
County, Ills., in payment of subscription to the capital stock of the 
Belleville and Eldorado Railroad Company, and your attorneys, 
solicitors, agents, and servants, and to each and every one of them, 
Greeting: 

Whereas it hath been represented to the Honorable David 

130 ~—~<J. Baker, one of the judges of the first judicial circuit of the 

State of Illinois, and the sole presiding judge of the circuit 
court of Franklin County, in said circuit and State aioresaid, on the 
part of the County of Franklin, complainant, in its certain bill of 
complaint exhibited before said judge and filed in said court against 

you, the said Belleville and Eldorado Railroad Company, James M. 

Warren, W. Bayard Cutting, James Hill, Wm. H. Nve, and the un- 

known holders of 149 bonds, of the denomination of one thousand 

dollars each, issued by Franklin County, Ills., in payment of sub- 
scription to the capital stock of the Belleville and Eldorado Rail- 


road Company, to be relieved touching the matters therein com- . 


plained of; in which bill is stated, among other things, that you are 
combining and confederating with others to injure the complainant, 
touching the matters set forth in said bill, and that your actings 
and doings in the premises are contrary to equity and good con- 
science, and the said judge, having, under his hand, indorsed upon 
said bill an order that a writ of injunction issue out of said court, 
according to the prayer of said bill, we, therefore, in consideration 
thereof and of the particular matters in said bill set forth, do 

strictly command you, the said The Belleville and Eldorado 

Railroad Company, James M. Warren, W. Bayard Cutting, 

James Hill, Wm. H. Nye, and the unknown holders of 149 
bonds, of the denomination of one thousand dollars each, issued by 


— 
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Franklin County, Ills., in payment of subscription to the capital 
stock of the Belleville and Eldorado Railroad Company and the 
persons before mentioned, and each and every one of you, that you 
do absolutely desist and refrain from suing said county on any of 
the coupons on said bonds until this honorable court, in chancery 
sitting, shall make other order to the contrary. Hereof fail not, un- 
der the penalty of what the law directs. 

To the coroner of said county to execute and return in due form 
of law. 

Witness R. H. Flannigan, clerk of said cireuit court, and the seal 
thereof, at Benton, in said county, this 4th day of August, 1880. 


[ SEAL. | R. H. FLANNIGAN, Clerk. 


STATE OF ILLINOIS, } 
- , : 8s: 
Franklin County, J 


[ have duly served the within on the Belleville and Eldorado Rail- 
road Company by reading and delivering a true copy of the same to 
G. B. Hoblit, a director and secretary of said railroad com- 
132. pany; the within-named bondholders, James Hill, William 
H. Nye, W.. Bayard Cutting, & James M. Warren, not found 
in my county. 
Dated this 18th day of August, 1880. 
A. H. COOK, Coroner. 


Filed in said court this 18th day of August, A. D. 1880. 
R. H. FLANNIGAN, Clerk. 


Certificate of Mailing Notice lo Non-resident Defendant. In Chancery. 


STATE OF ILLINOIs, | 
. , é, -88: 
Franklin County, | 


Tue County or FRANKLIN 
vs. >In Chancery. 
BELLEVILLE & E_porRADO RAILROAD COMPANY. | 


[, R. H. Flannigan, clerk of the circuit court of said county, in 
the State aforesaid, do hereby certify that on the 19th day of Au- 
gust, A. D. 1880, being within ten days after the first publication of 
the notice hereunto appended, I sent by mail a copy of said notice 
to William H. Nye, defendant, at Rockville, State of Indiana, in 
pursuance of section 12 of an act of the General Assembly of the 

State of Illinois entitled “An act to regulate the practice in 
133 ~~ courts of chancery,” approved March 15, 1882. 
Witness my hand and the seal of said court this 19th day 
of August, A. D. 1880. 
[ SEAL. ] R. H. FLANNIGAN, Clerk. 
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Copy of notice herein referred to: 


Chancery Notice. 


STATE OF ILLINOoIs, Franklin County: 


To the October Term of the Franklin County Circuit Court, A. D 
1880. 


Tue County or FRANKLIN 
v8. 

Tur BELLEVILLE AND E_porApO RAILROAD ComPpaANy. CHARLES A. 
Akin, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Lllinois; Thomas B. 
Needles, Auditor of Public Accounts of the State of Illinois: J. C. 
Smith, Treasurer of the State of Illinois; W. Bayard Cutting, 
James Hill, William H. Nye, James M. Warren, and the unknown 
holders of 149 bonds, of the denomination of $1,000 each, issued 
by Franklin County, in the State of Illinois, in payment of sub- 
scription to the capital stock of The Belleville and Eldorado Rail- 
road Company. 


Bill in chancery for injunction and relief. 


Affidavits having been filed in my office that the above- 

134 named W. Bayard Cutting, James Hill, William H. Nye, 
James M. Warren are non-residents of the State of Illinois, 

and that the above-mentioned unknown holders of one hundred and 
forty-nine bonds of the denomination of one thousand dollars each, 
issued by Franklin county, in the State of Illinois, in payment of 
subscription to the capital stock of the Belleville & Eldorado Railroad 
Company, cannot be found, and that the names of the holders of said 
bonds are unknown, and that their post-office address and residence 
is unknown: Now, therefore, you, the said W. Bayard Cutting, 
James Hill, William H. Nye, James M. Warren, and the unknown . 
holders of one hundred and forty-nine bonds, of the demnomination 
of one thousand dollars each, issued by Franklin county, in the 
State of Illinois, in the payment of subscription to the capital stock 
of the Belleville-and Eldorado Railroad Company, the defendants 
in the above-styled cause, are hereby notified that the above com- 
plainant has this day filed its bill in chancery for injunction and 
relief in this court against you, impleaded with the other defemd- 
ants, as above set forth, and that a summons in chancery has this 
day been issued for both you and the other defendants named 

135 above, which summons is returnable on the first day of the 
next term of our said circuit court, to be commenced and 
holden at the court-house in Benton, in said county of Franklin 
and State of Illinois, on the fourth Monday of October next, and 
unless you, the said W. Bayard Cutting, James Hill, William H. 
Nye, James M. Warren, and the unknown holders of one hundred 
and forty-nine bonds, of the denominations of one thousand dollars 
each, issued by Franklin county, in the State of Illinois, in payment 
of subscription to capital stock of the Belleville & Eldorado Rail- 


THE COUNTY OF FRANKLIN, ILLINOIS.) 53 


road Company, appear and plead, answer, or demur to said bill 
within the time limited for that purpose by the court the matters 
and things set forth in said bill will be taken as confessed by you, 
and a decree entered accordingly. 

Given under my hand this 4th day of August, A. D. 1880. 

| R. H. FLANNIGAN, 
Clerk of the Circuit Court. 
ALLEN & LAYMAN, 


Complainants’ Solicitors. 


Filed this 19th day of August, 1880. 


R. H. FLANNIGAN, Clerk. 
136 ~—- Certificate of Mailing Notice to Non-resident Defendant. In Chan- 


tt ry. 
STATE OF ILLINOoIs, Lranklin County : 
THe County or FRANKLIN ) 
vs. >In Chancery. 

BELLEVILLE & E_porapo RAILROAD COMPANY. 

I, R. H. Flannigan, clerk of the cireuit court of said county, in 
the State aforesaid, do hereby certify that on the 19th day of August, 
A. D. 1880, being within ten days after the publication of the notice 
hereunto appended, I sent by mail a copy of said notice to W. Bay- 
ard Cutting, defendant, at New York city, New York, in pursuance 
of section 12 of an act of the General Assembly of the State of Ilhi- 
nois entitled “An act to regulate the practice in courts of chancery,” 
approved March 15, 1872. 

Witness my hand and the seal of said court this 19th day of Au- 
gust, A. D. 1880. 

[ SEAL. | R. H. FLANNIGAN, Clerk. 


Copy of notice herein referred to: 
Chancery Notice. 


STATE OF ILLINOIS, =, 
County of Franklin, {~ ° 


137 To the October Term of the Franklin County Cireuit Court, 


A. D. 1880. 
Tue County of FRANKLIN 
vs. 


THe BeLitevitLeE & EL_porapo RariL~Roap Company, CHARLES A. 
AkIN, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Illinois; Thomas B. 
Needles, Auditor of Public Accounts of the State of Illinois; J. C. 
Smith, Treasurer of the State of Illinois; W. Bayard Cutting, James 
Hill, William H. Nye, James M. Warren, and the unknown holders, 
of 149 bonds, of the denomination of $1,000 each, issued by 

Franklin County, in the State of Illinois, in payment of subserip- 

tion to the capital stock of the Belleville & Eldorado Railroad 

Company. 
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Bill in chancery for injunction and relief. 4 


Affidavits having been filed in my office that the above-named W. ‘ 
Bayard Cutting, James Hill, William H. Nye, — James M. Warren : 
are non-residents of the State of Illinois, and that the above-men- } 
tioned unknown holders of one hundred and forty-nine bonds, of the 
denomination of one thousand dollars each, issued by Franklin I. 


county, In-the State of Illinois, in payment of subscription to the 1} 
capital stock of the Belleville & Eldorado Railroad Company, 
138  ecannot be found, and the names of the holders of said bonds 
are unknown, and that their post-office address and residence 
is unknown: Now, therefore, you, the said W. Bayard Cutting, James 
Hill, William H. Nve, James M. Warren, and the unknown holders 
of one hundred and forty-nine bonds, of the denomination of one | 


thousand dollars each, issued by Franklin county, in the State of 
[linois, in the payment of subscription to the eapital stock of the 
Belleville & Eldorado: Railroad Company, the defendants in the 
above-styled cause, are hereby notified that the above complainant 
has this day filed its bill in chancery for injunction and relief in this 


court against you, Impleaded with the other defendants, as above set | 
forth, and that a summons in chancery has this day been issued for 

: both you and the other defendants named above, which summons is : 
returnable on the first day of the next term of our said circuit court, 
to be commenced and holden at the court-house in Benton, in said oe 
county of Franklin and State of Illinois, on the fourth Monday of ) 


October next, and unless you, the said W. Bayard Cutting, James 
Hill, William H. Nye, James M. Warren, and the unknown holders 
of one hundred and forty-nine bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State 
139 — of I)hinois, in payment of subscription to capital stock of the 
Belleville & Eldorado Railroad Company, appear and plead, 
answer or demur to said bill within the time for that purpose by the 
court the matters and things set forth in said bill will be taken as 
confessed by you, and a decree entered accordingly. 
Given under my hand this 4th day of August, A. D. 1880. 
R. H. FLANNIGAN, 
Clerk of the Circuit Court. 
ALLEN & LAYMAN, 


Com pt ’s Solicitors. 


4 —— 


Filed this 19th day of August, 1880. 
R. H. FLANNIGAN, Clerk. 


° 


Certificate of Mailing Notice to Non-resident Defendant. In Chancery. 


STATE OF ILLINOIS, \ bas 
Franklin County, § ° 


eee 


f 
THe County oF FRANKLIN ) . 

v8. In Chancery. Hf 

BELLEVILLE & EL_porRADO RAILROAD CoMPANY et al. f j 


I, R. H. Flannigan, clerk of the circuit court of said county, in the 
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State aforesaid, do hereby certify that on the 19th day of 
140 = August, A. D. 1880, being within ten days after the first pub- 
lication of the notice hereunto appended, | sent by mail a 
copy of said notice to James Hill, defendant, at Arkansas City, 
Kansas, in pursuance of section 12 of an act of the General Assem- 
bly of the State of Illinois entitled “An act to regulate the practice 
In courts of chancery,” approved March 15, 1872. 
Witness my hand and the seal of said court this 19th dav of 
August, A. D. 1880. 
[SEAL. | R. H. FLANNIGAN, Clerk. 


Copy of notice herein referred to: 


Chancery Notice. 


STATE OP ILLINOIS, ie La 
Franklin County, § ° 


To the October Term of the Franklin County Circuit Court, A. D. 
1550. 


THe County oF FRANKLIN 
is, 

Tue BELLEVILLE AND ELporapo RAILROAD Company, CHARLES <A. 
Akin, Clerk of Franklin County, Illinois; W. D. Seeber, Sherifl 
and Collector of Franklin County, Illinois; Thomas B. Needles, 
Auditor of Public Accounts of the State of Illinois; J. C. Smith, 
Treasurer of the State of Illinois; W. Bayard Cutting, James Hill, 

William H. Nye, James M. Warren, and the unknown 

141 holders of 149 bonds, of the denomination of $1,000 each, 

issued by Franklin County, in the State of Illinois, in pay- 

ment of subscription to the capital stock of the Belleville X Eldo- 
rado Railroad Company. 


Bill in chancery for injunction and relief. 


Affidavits having been filed in my office that the above-named W° 
Bayard Cutting, James Hill, William H. Nye, James M. Warren are 
non-residents of the State of Illinois, and that the above-mentioned 
unknown holders of one hundred and forty-nine bonds, of the denom- 
ination of one thousand dollars each, issued by Franklin county, in 
the State of [linois, in payment of subscription to the capital st ock 
of the Belleville & Eldorado Railroad Company, cannot be found, 
and that the namesof the holders of said bonds are unknown, 
and that their post-office address and residence is unknown: Now, 
therefore, you, the said W. Bayard Cutting, James Hill, William H. 
Nye, James M. Warren, and the unknown holders of one hundred 
and forty-nine bonds, of the denomination of one thousand dollars 
each, issued by Franklin county, in the State of Llinois, in the pay- 
ment of subscription to the capital stock of the Belleville & Eldorado 

Railroad Company, the defendants in the above-stvled cause, 
142 are hereby notified that the above complainant has this day 
filed its bill in chancery for injunction and relief in this court 
against you, impleaded with the other defendants, as above set forth, 
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and that a summons in chancery has this day been issued for both 
you and the other defendants named above, which summons is re- 
turnable on the first day of the next term of our said circuit court, 
to be commenced and’ holden at the court-house in Benton, in said 
county of Franklin and State of Illinois, on the fourth Monday of 
October next, and unless vou, the said W. Bayard Cutting, James 
Hill, William H. Nye, James M. Warren, and the unknown holders 
of one hundred and forty-nine bonds, of the denomination of.one 
thousand dollars each, issued by Franklin county, in the State of 
Illinois, in payment of subscription to capital stock of the Belleville 
& Eldorado Railroad Company, appear and plead, answer, or demur 
to said bill within the time limited for that purpose by the court the 
matters and things set forth in said bill will be taken as confessed by 
you, and a decree entered accordingly. 
Given under my hend this 4th day of August, A. D. 1880. 
R. H. FLANNIGAN, 
: Clerk of the Circuit Court. 


ALLEN & LAYMAN, 


Co mp't ’s Solicitors. 


143 Filed this 19th day of August, 1880. 
R. H. FLANNIGAN, Clerk. 


Certificate of Mailing Notice to Non-resident. In Chancery. 


SraTe OF ILLINOIS, | a 
Franklin County, | ° 


THe County oF FRANKLIN 
Us. >In Chancery. 
sELLEVILLE & Exporapo RariLtroap Company ef al. } 


I, R. H. Flannigan, clerk of the cireuit court of said county, in the 
State aforesaid, do hereby certify that on the 19th day of August, A. 
D. 1880, being within ten days after the first publication of the notice 
hereunto appended, 1 sent hy mall a Copy of said notice to James 
M. Warren, defendant, at the city of Evansville, State of Indiana, in 
pursuance of section 12 of an act of the General Assembly of the 
State of Illinois entitled “An act to regulate the practice in courts of 
chancery,” approved Mareh 15, 1872. | 

Witness my hand and the seal of said court this 19th day of 
August, A. D. 1580. 

[SEAL. | R. H. FLANNIGAN, Clerk. 


THE COUNTY OF FRANKLIN, ILLINOIS. 57 


Copy of notice herein referred to: 
Chancery Notice. 


144 Strate or ILLINOIs, ? 
Franklin County, in 


To the October Term of the Franklin County Circuit Court. 


Tue County or FRANKLIN 
i's, 

THe BELLEVILLE AND EL_poraApo RAILROAD Company, CHARLES A. 
Akin, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Illinois; Thomas B. 
Needles, Auditor of Public Accounts of the State of Illinois: J: C. 
Smith, Treasurer of the State of Illinois; W. Bayard Cutting, James 
Hill, William H. Nye, James M. Warren, and the unknown holders 
of 149 bonds, of the denomination of $1,000 each, issued by Franklin 
County in the State of Illinois, in payment of subscription to the 
capital stock of the Belleville & Eldorado Railroad Company. 


Bill in chancery for injunction and relief. 


Affidavits having been filed in my office that the above-named 
W. Bayard Cutting, James Hill, William H Nye, James M. Warren 
are non-residents of the State of Illinois, and that the above-men- 
tioned unknown holders of one hundred and forty-nine bonds, of the 
denomination of one thousand dollars each, issued by Franklin 

county, in the State of Illinois, in payment of subscription to 
145 ~—s thee: pit al stock of the Belleville and Eldorado Railroad Com- 
pany, cannot be found, and that the names of the holders of 
said bonds are unknown, and that their post-office address and resi- 
dence is unknown: Now, therefore, you, the said W. Bayard Cut- 
ting, James Hill, William N. Nye, James M. Warren, and the un- 
known holders of one hundred and forty-nine bonds, of the denom- 
ination of one thousand dollars each, issued by Franklin county, in 
the State of Illinois, in the payment of the subseription to the capital 
stock of the Belleville & Eldorado Railroad Company, the defend- 
ants in the above-styled cause, are hereby notified that the above 
complainant has this day filed its bill in chancery for injunction and 
relief in this court against you; impleaded with the other defendants, 
as above set forth, and that a summons in chancery has this day 
been issued for both you and the other defendants named above, 
which summons is returnable on the first day of the next term of 
our said circuit court, to be commenced and holden at the court- 
house in Benton, in said county of Franklin and State of Ilincis, on 
the fourth Monday of October next, and unless you the said W. 
Bayard Cutting, James Hill, William H. Nye, James M. War- 
146 ~—s ren, and the unknown holders of one hundred and forty-nine 
bonds, of the denomination of one thousand dollars each, is- 
sued by Franklin county, in the State of Illinois, in payment of sub- 
scription to capital stock of Belleville & Eldorado Railroad Company, 
8—U7U 
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appear and plead, answer or demur to said bill within the time lim- 
ited for that purpose by the court, the matters and things set forth 
in said bill will be taken as confessed by you, and a decree entered 
accordingly. 

Given under my hand this 4th day of August, A. D. 1880. 

R. H. FLANNIGAN, 
Clerk of the Circuit Cowrt. 
ALLEN & LAYMAN, 


Comp't’s Solicitors. 


Certificute of Publication. 


STATE OF ILLINOTs, | 
Franklin County, § 
I, the undersigned, publisher of the Benton Standard, a_ public 
newspaper printed in the town of Benton, in the county and State 
aforesaid, do hereby certify that a notice, of which the annexed is a 
true copy, has been regularly published in said newspaper 4 times 
in succession, commencing on the 6th day of August, A. D. 

147 1880, and ending on 27th day of August, 1580. 
Given under my hand, at my office in Benton aforesaid, 
this 26th day of October, A. D. 1880. 


oO * 
OO « 


A. M. BROWNLEE, 
Publisher Standard. 
Printer’s fee, $ —. Received payment. 


Chancery Notice. 


STATE OF ILLINOIs, |... 
Franklin County, § ~~’ 


To the October Term of the Franklin County Cireuit Court, A. D. 
1580. 


THe County oF FRANKLIN 
vs. 

THe BetLtevitte & Evporapo RarLtroap CoMPANy, CHARLES A. 
Akin, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Illinois; Thomas B. 
Needles, Auditor of Public Accounts of the State of Illinois; J. C. 
Smith, Treasurer of: the State of: Illinois; W. Bayard Cutting, 
James Hill, William H. Nye, James M. Warren, and the unknown 
holders of 149 bonds, of the denomination of $1,000 each, issued 
by Franklin County, in the State of Illinois, in payment of sub- 
scription to the capital stock of the Belleville & Eldorado Rail- 
road Company. 


Bill in chancery for injunction and relief. 


Affidavits having been filed in my office that the above” 

145 named W. Bayard Cutting, James Hill, William H. Nye 
James M. Warren are non-residents of the State of Lllinois, 

and that the above-mentioned unknown holders of one hundred and 
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forty-nine bonds,of the denomination of one thousand dollars each» 
issued by Franklin county, in the State of Illinois, in payment of 
subscription to the capital stock of the Belleville and Eldorado Rail- 
road Company, cannot be found, and that the names of the holders 
of said bonds are unknown, and that their post-office address and 
residence is unknown: 

Now, therefore, you, the said W. Bayard Cutting, James Hill, 
William H. Nye, James M. Warren, and the unknown holders of one 
hundred and forty-nine bonds, of the denomination of one thousand 
dollars each, issued by Franklin county, in the State of Illinois, in 
the payment of subseription to the capital stock of the Belleville & 
Eldorado Railroad Company, the defendants in the above-styled 
cause, are hereby notified that the above complainant has this 
day filed its bill in chancery for injunction and relief in this 
court against you, impleaded with the other defendants, as above 
set forth, and that a summons in chancery has this day been 

issued for both you and the other defendants named above, 
149 which summons is returnable on the first day of the next 

term of our said circuit court, to be commenced and holden 
at. the court-house in Benton, in said county of Franklin and State 
of Illinois, on the fourth Monday next; and unless you, the said 
W. Bayard Cutting, James Hill, William H. Nye, James M. Warren, 
and the unknown holders of one hundred and forty-nine bonds, of 
the denomination of one thousand dollars each, issued by Franklin 
county, in the State of Illinois,in payment of subscription to capital 
stock of the Belleville and Eldorado Railroad Company, appear and 
plead, answer, or demur to said bill within the time limited for that 
purpose by the court, the matters and things set forth in said bill 
will be taken as confessed by you, and a decree entered accordingly. 

Given under my hand this 4th day of August, A. D. 1850. 

R. H. FLANNIGAN, 
Clerk of the Circuit Court. 
ALLEN & LAYMAN, 


Comp’t’s Solicitors. 


Filed October 26th, 1880. 
.. H. FLANNIGAN, 
Cir. Clerk. 


Cooma 


60 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


150 Bill in Chancery for Injunction and Relief. 
THe County oF FRANKLIN 
vs. 


THe BELLEVILLE AND ELporapo Com’xy, Cuarves A. Akin, County 
Clerk of Franklin County, I'linois; W. D. Seeber, Sheriff and 
Collector of Franklin Co., Ills.; Thomas B. Needles, Auditor of 
Public Accounts of the State of Illinois; J. C. Smith, Treasurer of 
the State of Illinois: W. Bayard Cutting, James Hill, Wm. H. Nye, 
James M. Warren, and the unknown holders of one hundred and 
forty-nine bonds, of the denomination of one thousand dollars 
each, issued by Franklin County, in the State of Illinois, in pay- 
ment of subscription to the capital stock of the Belleville and EI- 
dorado Railroad Company. 

WEDNESDAY, October 27th, A. D. 1880. 
This day comes the complainant, by Allen & Layman, its solicitors, 
none appearing for defendants, or either of them, and the court find- 
ing that the defendants, J. C. Smith, treasurer of the State of Illinois; 

Thomas B. Needles, auditor of public accounts of the State of Illinois; 

W. D. Seeber, sheriff and collectorof Franklin county, Illinois; 

151 Charles A. Akin, clerk of the county court of Franklin county, , 

Illinois, and the Belleville and Eldorado Railroad Company 
had been duly and personally served with process of summons 
herein more than ten days before the commencement of this term 
of the court ; and the court further finding that due and proper serv- 
ice by publication according to Jaw had been had upon the other 
defendants, to wit, James Hill, William H. Nve, W. Bayard Cutting, 

James M. Warren, and the unknown holders of one hundred and 

forty-nine bonds, of the denomination of one thousand dollars each, 

issued by Franklin county, in the State of Illinois, in payment of sub- 
scription to the capital stock of the Belleville and Eldorado Rail- 
road Company, and the said defendants still failing to plead, answer, 
or demur to said complainant's bill, it is therefore ordered, adjudged, 
and decreed that the same be taken pro confesso, and thereupon this 
cause comes on to be heard upon the bill so taken as confessed, and 
was argued by complainant’s counsel, Messrs. Allen & Layman, and 
the court being fully advised in the premises, on consideration 
whereof the court doth find the one hundred and forty-nine bonds, 

of the denomination of one thousand dollars each, issued by 

152. - Franklin county, Illinois, in payment of subscription to the 

capital stock of the Belleville and Eldorado Railroad Com- 
pany, being the bonds mentioned in complainant’s bill, and each 
and every one of them, were issued without any authority of law, 
and that each and every one of said bonds, together with the coupons 
thereto attached, were and are absolutely null and void, it is therefore 
ordered, adjudged, and decreed by the court that the holders of said 
bonds and coupons above described be required to deliver the same 
up to complainant for cancellation and destruction, and that upon 
such delivery of said bonds, or any part or parcel thereof, the said 
complainant surrender to such holder or holders of bonds so de- 
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livered for cancellation and destruction certificates of stock in the 
Belleville and Eldorado Railroad Company to the amount equal to 
the bond or bonds so delivered for the purpose aforesaid. 

And ‘it is further ordered, adjudged, and decreed by the court that 
the defendant, Thomas B. Needles, auditor of public accounts of the 
State of Hlinois, and his successors in office, be, and he is hereby, 
perpetually enjoined and restrained from estimating and determin- 

ing the rate per centum on the valuation of prope rty within 
153 said Franklin county requisite to meet and satisfy the amount 

of interest due or to become due on said bonds, or either of 
the m, and from making or transmitting to the county clerk of said 
Franklin county any certificate or certificates stating such estimated 
requisite for paying the interest on any of said bonds, or for the 
payment of said bonds, or either of them. 

And it is further ordered, adjudged, and decreed by said court 
that defendant,Charles A. Akin, county clerk of said Franklin county, 
and his successors in office, be pe rpe ‘tually enjoine “l from exte nding 
or placing on the tax or collector’s books of said county any levy of 
taxes for paying the interest on any of said bonds, or either of them. 

And it is further orde red, adjudge “l, and decreed by the court that 
the said defendants, James Hill, William H. Nye, W. javard Cut- 
ting, James M. Warren, and the said Belleville and Eldorado Rail- 
road Company, and the unknown holders of the said bonds of said 
Franklin county, and each of them be perpetually enjoined and 
restrained from suing said county on any or either of the coupons of 
said bonds, or any or either of said bonds, and that the said J. C. 

Smith, treasurer of the State of Illinois,and his successors in 
154 office, be perpetually enjoined and restrained from paying the 

coupons upon said bonds or either of them, or any of said 
bonds or either of them, and that the said William D. Seeber, sheriff 
and collector of Franklin county, and his successor in office, be per- 
petually enjoined and restrained from collecting any more of the 
taxes to pay the interest on said bonds or either of them, or to pay 
said bonds or either of them, and from making any further pay- 
ment to the State treasurer of the money collected to pay the inter- 
est on said bonds or either of them. And it is further ordered, ad- 
judged, and decreed that the so-called subscription of one hundred 
and fifty thousand dollars to the capital stock of the said railroad 
company, made on the 13th d: ay of December, A. D. 1876, and the 
attempt made by the county board on the 12th day of November, 
A. D. 1877, to amend said subscription, aud to contract for the build- 
ing of said railroad, were and are unlawful and void; and it is fur- 
ther ordered and decreed that complainant receive of defendants the 
costs herein, and may have execution therefor, &e. 

Approved. 

D. M. B., Judge. 
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155 In the Cireuit Court of Franklin County, State of Illinois. 
October Term, A. D. 1881. 


To the honorable the judge of the circuit court of Franklin county, 
in the State of Illinois, in chancery sitting: 

The petition of the People’s Savings Bank of Evansville, Indi- 
ana, respectfully shows to your honor that it is a corporation created 
and existing under and by virtue of the laws of State of Indiana ; 
that at the October term, A. D. 1880, of this, the Franklin county 
circuit court, and on the 27th day of October, A. D. 1880, a final de- 
cree was passed and entered of record in said court In a certain 
cause therein pending, wherein The County of Franklin was com. 
plainant and The Belleville and Eldorado Railroad Company, 
Charles A. Akin, county clerk of Franklin county, Illinois; W. D. 
Seeber, sheriff of Iranklin county, Illinois; Thomas b. Needles, 
auditor of public accounts of the State of Illinois; J.C. Smith, 
treasurer of the State of Illinois; W. Bavard Cutting, James Hill, 
William H. Nye, James M. Warren, and the unknown holders of 
one hundred and forty-nine bonds, of the denomination of thousand 

dollars each, issued by Franklin county, in the State of Illinois, 
156 nl payment of subscription to the capital stock of the Belle- 

ville and Eldorado Railroad Company, were the defendants ; 
that your petitioner was at the commencement of said suit, and ever 
since has been, and now is, the owner and holder of the bonds of 
Franklin county, State of Illinois, numbered, respectively, sixteen 
and sixty-seven, issued to the Belleville and Eldorado Railroad Com- 
pany, specified in and a part of the subject-matter of said suit and 
decree, and one of the defendants designated and described as “ the 
unknown holders” of said bonds; and that the only defendants 
having any interest in said suit are those so designated us “ the un- 
known holders,” &e. 

That your petitioner has never been within the jurisdiction of 
the State of Illinois, and has continuously, since its organization, 
been a citizen of the State of Indiana; that your petitioner has 
never been summoned in the aforesaid cause, or served with a copy 
of complainant’s bill filed herein, or received the notice required to 
be sent by mail, or received any notice in writing of such decree. 

Your petitioner therefore prays to be heard touching the matters 
of said decree, and that its corporate name may be substituted in 

place of the unknown holder of bonds numbered sixteen 
157 ~—and sixty-seven, and your petitioner now here offers to pay 

such costs, as the court shall deem reasonable in that behalf; 
and also that your honor will make such orders in the premises 
and grant such relief as is warranted by the statute in such case 
made and provided, and your petitioner will ever pray, &e. 

THE PEOPLE’S SAVINGS BANK OF 
EVANSVILLE, INDIANA, 
[SEAL. | By M. HENNING, Pres'’t. 
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STATE OF INDIANA, 
(‘ounty of Vanderburgh, § 

Matthew Henning, first being duly sworn, on his oath says: He 
is of lawful age; that he is president of The People’s Savings Bank 
of Evansville, Indiana, the aforesaid petitioner; that he has read 
the foregoing petition, and the matters and things therein stated 
are true in substance and in matter of fact, and that he makes this 
affidavit for and on behalf of said petitioner; and further he says 
nothing. 

THE PEOPLE’S SAVINGS BANK OF 

EVANSVILLE, INDIANA, 
By M. HENNING, Pres'’t. [SEAL. ] 


Subscribed and sworn to before me by the said Matthew Henning, 
pres t, this 20th day of October, A. D. 1581. 
158 In testimony whereof I have hereunto set my hand and 
official seal the day and year aforesaid. 
[ SEAL. | ROBERT D. RICHARDSON, 
Notary Public, Vande rburgh County, Indiana. 
Filed this Oct. 25th, 1881. 
JAMES F. MASON, Cir. Clk. 
STATE OF ILLINOIS, — | 
County of Franklin, J 
In the Cireuit Court of said County, of the October Term, A. D. 
1881. In Equity. 
Tue County or FRANKLIN 
vs. 
Tue BELLVILLE AND ELDORADO RAILROAD ComPANy & Others. 


Ss. 


The petition of The People’s Savings Bank of Evansville, Indi- 
ana, respectfully shows: That it is one of the defendants herein ; 
that it is now, and at the commencement of this suit was, a citizen 
of the State of Indiana and a corporation organized and existing 
under the laws of the said State of Indiana,and has its place of busi- 
ness in the city of Evansville, in said State, and that the said com- 

plainant is a citizen of the State of Illinois. 
L59 Your petitioner further shows to your honor that it is the 

sole owner of two of the bonds of Franklin county, State of 
Illinois, of the denomination and value of one thousand dollars 
each, sought to be invalidated by the complainant’s bill, and that 
the matter in dispute and controversy between the said complainant 
and this defendant, petitioner, exceeds the sum of five hundred dol- 
lars, exclusive of costs, to wit, the sum of two thousand dollars. 

Your petitioner would further show to your honor that, as be- 
tween the same complainant and your petitioner, the said contro- 
versy is wholly between citizens of def-erent States, and that the 
same can be fully determined, as between them, without reference to 
the codefendants. 

Your petitioner would further show to your honor that the pres- 
ent term of this court is the first term at which this cause could have 
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been tried, and that this has not been tried, and is now pending, in 
this court; that your petitioner desires to remove this cause to the 
circuit court-of the United States for the southern district of Ili- 
nois, according to the act of Congress in such cases made and pro- 
vided, and the petitioner herewith tenders a bond, as required by 
said act, and asks that the proper order be made in the prem- 


ises. 
160 THE PEOPLES’ SAVINGS BANK OF 
EVANSVILLE, INDIANA, , 
By M. HENNING, Pres’t. [SEAL. | 


STATE OF INDIANA, ? 
County of | ‘anderburgh, a 


Matthew Henning, first being duly sworn, on his oath says: He 
is of lawful age; that he is president of the People’s Savings Bank 
of Evansville, Indiana, the aforesaid petitioner; that he has read 
the foregoing petition, and the matters and things therein stated are 
true in substance and in matter of fact, and that he makes this affida- 
vit forand on behalf of said petitioner, and further he says nothing. 

THE PEOPLE’S SAVINGS BANK OF 
EVANSVILLE, INDIANA, 
By M. HENNING, Pres't. [SEAL. | 


Subscribed and sworn to before me by the said Matthew Henning, 
pres't, this 20th day of October, A. D. 1881. 
In testimony whereof I have hereunto set my hand and official 
seal the day and year last aforesaid. 
(seat. | SROBERT D. RICHARDSON, 
Notary Public, Vanderburgh County, Indiana. 


Filed this Oct. 25th, A. D. 1881. | 
JAMES F. MASON, Clerk. 


161 =In the Circuit Court of Franklin County, State of Illinois. 
Of the October Term, A. D. 1881. In Equity. 


THe County oF FRANKLIN 
US. 

THE BELLEVILLE & E_poraApo Rar_roap Company and others. 

Now comes the People’s Saving Bank of Evansville, Indiana, a 
corporation organized and existing under and by virtue of the laws 
of said State, and presents to the court its petition duly verified, and 
moves the court— 

1. To redocket the aforesaid cause. 

II. ‘fo make an order substituting the name of your petitioner in 
the place of the unknown holders of bonds numbered, respectively, 
16 and 67, and that such proceeding may be had in said cause as if 
the said People’s Savings Bank of Evansville, Indiana, had appeared 
in due season and no decree had been made herein. 

THE PEOPLE’S SAVINGS BANK OF 
EVANSVILLE, INDIANA, 
By SAMUEL P. WHEELER, Jts Attorney. 
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Filed this Oct. 25th, A. D. 1881. 
JAMES F. MASON, Cir. CIk. 


162 Know all men by these presents that we, the People’s Sav- 
ings Bank of Evansville, Indiana, as principal, and Samuel 
P. Wheeler, of the county of Alexander, in the State of Illinois, as 
surety, are held and firmly bound unto the county of Franklin, in 
the State of Illinois, in the penal sum of five hundred dollars; for 
the payment whereof, well and truly to be made, we bind ourselves, 
our successors, heirs, representatives, and assigns, jointly, severally, 
and firmly, by these presents. Yet upon these conditions the said 
The People’s Savings Bank of Evansville, Indiana, having petitioned 
the cireuit court of Franklin county, Illinois, for the removal of a 
certain cause therein pending, wherein the County of Franklin is 
complainant and the People’s Savings Bank of Evansville, Indiana, 
impleaded with others, is defendant, to the cireuit court of the United 
States for the southern district of Illinois: Now, if the People’s Sav- 
ings Bauk of Evansville, Indiana, shall enter in the said circuit 
court of the United States, on or before the first day of its next term, 
a copy of the record in said suit, and shall well and truly pay all 
costs that may be awarded by said cireuit court of the United 
163 — States if said court shall hold that said suit was wrongfully re- 
moved thereto, then this obligation shall be void; otherwise 
to be in full force and virtue. 

Witness our hands and seals the 20th day of October, A. D. 1881. 

THE PEOPLES’ SAVINGS BANK 

OF EVANSVILLE, INDIANA, 
By M. HENNING, Pres’t. SEAL. | 
SAMUEL P. WHEELER. os, 


. 


STATE OF ILLINOIS, |... 

Franklin County, j ye 
Samuel P. Wheeler, being duly sworn, on his oath says: He is 
the security who signed the foregoing bond; that he is worth five 
hundred dollars over and above all his debts and exceptions; that 
he resides in the county of Alexander, in the State of Illinois, and 


further he says nothing. 
| SAMUEL P. WHEELER. 


Subscribed and sworn to before me by Samuel P. W heeler, the 
25th day of Oetober, A. D. 1881. 
JAMES F. MASON, CIE. 
Filed this Oct. 25th, A. D. 1881. 
| JAMES F. MASON, Clerk. 


164. In the Circuit Court of Franklin County, State [of] Illinois. 
October Term, 1881. 
Tue County oF FRANKLIN 
Us, 
Tue BELLEVILLE & Etporapo RAILroap Company and Others. 
Now comes the German Savings Bank of Davenport, Lowa, a cor- 
9—970 i 
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poration organized and existing under and by virtue of the laws of 
suid State of lowa, and presents to the court its petition, duly veri- 
fied, and moves the court— 
Ist. ‘To redocket the aforesaid cause. 
2nd. To make an order substituting the name of your petitioner 
in the place of the unknown holders of the certain bonds particularly 
described by their numbers in the petition of petitioner, and that 
such proceedings may be had in said cause as if the said The Ger- 
man Savings Bank of Davenport, lowa, had been made herein. 
THE GERMAN SAVINGS BANK 
OF DAVENPORT, IOWA, 
By E. E. COOK anp G. C. CARSTENS, 
Its Solicitors. 
Filed this Oct. 27th, A. D. 1881. 
JAMES F. MASON, CI%. 


165 In the Circuit Court. 


STATE OF ILLINOIS, . 
County of Fran«lin, J ke 
‘THe County oF FRANKLIN, ILLINOIS, 
Us. . 

Tae BeL_LevILLE & ELporRAbDO RAILROAD COMPANY, CHARLES A. 
Atkin, Clerk of Franklin County, Illinois; Thomas B. Needles, 
Auditor of Public Accounts of the State of Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Lllinois; J. C. Smith, 
State Treasurer of the State of Illinois; W. Bayard Cutting, James 
Hill, William H. Nye, James M. Warren, the unknown holders 
of the bonds of Franklin County, Lllinois, and The German 
Savings Bank of Davenport, lowa (a holder of certain of said 
bonds), Defendants. 


Petition of the German Savings Bank of Davenport, Iowa, to be Heard 
in said Cause. 
To the said circuit court: : 

Your petitioner, The German Savings Bank of Davenport, Iowa, 
states that it is, and at and long before the commencement of the 
above-entitled suit was, a corporation organized and existing under 
the laws of the State of Iowa, and having its principal place of 

business at the city of Davenport, in said State of lowa. That 
166 by complainant’s bill in said cause the unknown holders of 

bonds of Franklin county, Illinois, are made defendants ; 
that at and long before the commencement of said suit your peti- 
tioner owned and held eighteen of said bonds of said Franklin 
county, Illinois, for the sum of one thousand dollars each, issued 
under the provisions of an act of the General Assembly of the State 
of Illinois, entitied “An act to incorporate the Belleville & Eldorado 
Railroad Company, approved February 22nd, 1861, which said bonds 
are numbered as follows: 11, 12, 14, 30, 33, 34, 35, 39, 47, 56, 57, 58, 
59, 60, 62, 63, 66, and 67, of the aggregate value of eighteen thousand 
dollars, besides the interest. 
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And your petitioner further owned and held long before the com- 
mencement of said sujt nine of the bonds of Franklin county for the 
sum one thousand dollars each, issued under the provisions of an act of 
the General Assembly of the State of Illinois, entitled “An act to 
authorize cities and counties to subscribe stock to railroads, approved 
November 6th, 1849, which said bonds are numbered as follows: 
15, 18, 39, 40, 41, 42, 48, 45, & 46, of the aggregate value of nine 

thousand dollars, besides interest. 
167 That petitioner still owns and holds all of the said twenty- 
seven bonds, and that it was and is one of the unknown 
holders sought to be effected by the decree rendered in said cause 
by the court on or about the 27th day of October, 1880. 

Your petitioner further states that it was never summoned or 
served with a copy of the bill, nor received the notice required to 
be sent by mail. Petitioner therefore asks that it may be heard 
touching the matter of the decree in this cause, and that it may ap- 
pear and answer the complainant’s bill, and that such proceedings 
shall be had as if petitioner had appeared in due season and no de- 
cree had been made. Petitioner will pay such costs as this court 
shall deem reasonable in this behalf, but respectfully submits to the 
court that no costs should be taxed against it by reason of the grant- 
ing of this application. 

THE GERMAN SAVINGS BANK 
OF DAVENPORT, IOWA. 
By H. H. ANDERSON, Cashier. 
G. G. CARSTENS, 
). E. COOK, 
Solicitors for said German Savings Bank. 


—_ 


STATE OF Iowa, | eile 
Scott County, | me 
I, H. H. Andersen, being duly sworn, do say that [ am the 
16S cashier of the German Savings Bank of Davenport, Lowa, the 
corporation which makes the foregoing petition; that I have 
read the said petition, and all the statements thereof are true, as I 
verily believe. 7 


H. H. ANDERSEN. 


Subscribed by the said H. H. Andersen in my presence and by 
him sworn to before me this third day of October, 1881. 
[SEAL. | JACOB STRASSER, 
Notary Public, Scott County, Iowa. 


Filed this Oct. 27th, A. D. 1881. 
: JAMES F. MASON, CPk. 


| 
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Answer of German Savings Bank of Davenport, Iowa. 
In Cireuit Court. 


STATE OF ILLINOIS, ! 
County of Franklin, | 


THe County oF FRANKLIN, ILLINOIS, 
vs. 

THe BevvevitieE & E_porapo RaiLroap CoMPANY, CHARLES A. 
Akin, Clerk of Franklin County, Illinois; W. D. Seeber, Sheriff 
and Collector of Franklin County, Illinois; Thomas B. Needles, 
Auditor of Public Accounts of the State of Illinois; J. C. Smith, 
State Treasurer of the State of Illinois; W. Bayard Cutting, James 
Hill, William H. Nye, James M. Warren, the unknown holders 

of bonds of Franklin Co., Illinois, and the German Savings 

169 Bank of Davenport, Lowa (a holder of certain of said bonds), 

Defendants. 


The answer of the German Savings Bank of Davenport, lowa, one 
of the defendants, to the bill of complain: int, The County of Frank- 
lin, Illinois. 


This defendant, a corporation organized and existing under the 
laws of the State of Iowa, reserving to itself all right of exception 
to the bill of complaint, for answer thereto, saith : 

That it is, and long before the filjng of said bill of complaint was, 
the owner and holder of certain bonds of Franklin county referred 
to in the said bill of complaint. 

That this defendant purchased eighteen of the bonds of said Frank- 
lin county, for the sum of one thousand dollars each, issued under 
the provisions of an act of the General Assembly of the State of Illi- 
nois — “An act to incorporate the Belleville and Eldorado Railroad 
Company,” approved February 22d, 1861, which said bonds are 
numbered as follows: 11, 12, 14, 30, 33, 34, 35, 39, 47, 56, 57, 58, 59, 
60, 62, 63, 66, and 77, of the aggregate value of eighteen Resanad 

dollars, besides interest. 
170 And this defendant also purchased nine of the bonds 

said Franklin county, for the sum of one thousand dollars 

each, issued under the provisions of an act of the General Assembly 

of the State of Illinois entitled “An act to authorize cities and 
counties to subscribe stock to railroads,” approved November 6th, 
1849. which said bonds are numbered as follows: 15, 18, 39, 40, 41, 
42, 43, 45, & 46, of the aggregate value of nine thousand dollars, be- 
sides interest. That all of said bonds were purchased by this de- 
fendant in good faith, for a valuable consideration, and without notice 
of any defense or objection to the validity of any one or more of 
said bonds, before the same were due, and before any default in the 
payment of any interest on any one of said bonds, and before the 
commencement of this suit. 

Defendant refers to the said several bonds as they may be pro- 
duced upon the hearing of this cause. 

And this defendant, further answering, says that it believes it to 


’ 
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be true that on the 24th day of July, 1869, the county court of 
Franklin county made an order to hold an election on the 11th day 
of September, 1869, in the county of Franklin, by authority of an 
act approved February 22d, 1861, and of an act approved No- 

vember 6th, 1849, upon the question of whether or not the 
171 county of Franklin shall subscribe the sum of two hundred 

thousand dollars to the capital stock of the Belleville and 
Eldorado Railroad Company, payable in bonds at par, due in twenty 
years from date, with 8 per cent. interest per annum, payable sem1- 
annually, of the denomination of one thousand dollars each ; and 
that certain conditions were provided in said notice, as stated in 
paragraph or division of complainant's bill numbered one, but this 
defendant does not know the same of its own knowledge. 

This defendant, further answering, says that it believes it be true 
that on the 11th day of Sepember, 1869, an election was held, and 
that on the 6th day of November, 1869, the county court entered an 
order reciting the said election authorizing the county court to sub- 
scribe the sum of two hundred thousand dollars to the capital stock 
of the said railroad company, one hundred thousand dollars by 
virtue of an act of the general assembly entitled “An act to incor- 
porate the Belleville & Eldorado Railroad Company,” approved Feb- 
ruary 22d, 1861, and the further sum of one hundred thousand 
dollars by virtue of an act of the General Assembly approved No- 

vember 6th, 1849, authorizing cities and counties to take stock 
172 in railroad companies, said capital stock payable in the 

bonds of Franklin county at par, due in twenty years from 
the date thereof, at 8 per cent. per annum, payable semi-annually 
in denomenations of one thousand dollars each, the said bonds to 
be issued upon certain stated —, as recited in the second paragraph or 
division of complainant’s bill of complaint, but this defendant does 
not know the same of its own knowledge. 

This defendant, further answering, says that it has not knowledge 
or information sufficient to form a belief as to the truth of the alle- 
gations that the said county court never made an order to give 
notice of the election, as required by law, held September 11th, 1869, 
or that no notice of said election as required by law was ever given, 
or that said railroad company never complied with the conditions 
and terms on which stock was subscribed, or that no work on said 
railroad was commenced in the said county of Franklin until 1877, 
and that no part of the same was completed until the year 1877. 

Further answering, this defendant says that it believes it to be 

true that the county court, on the 6th day of February, 

173 =‘: 1871, extended the time for the commencement and comple- 
tion of said railroad, and that the said subscription was made 

on the stock books of the said Belleville & Eldorado Railroad Com- 
pany on certain conditions and terms as stated in paragraph or 
division numbered three in the bill of complaint, but this defendant 
does not know the same of its own knowledge. And this defendant 
believes it to be true that the said county court made a subscription 
of the stock books of the said railroad company, and avers upon 
information and belief that the subscriptions which were so made 
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were legal and binding, and it believes that subscriptions were 
made by the said county court substantially as stated in the fourth 
paragraph or division of complainant’s bill, but it does not know 
the same of its own knowledge. 

Further answering, this defendant says that it believes it to be 
true that on the 13th day of December, 15876, the board of supervis- 
ors of said Franklin county, by the authority of the vote of the 
people cast at an election held September 11th, 1869, and by the 
authority of an aet of the General Assembly ot the State of Illinois 

entitled “An act to incorporate the Belleville Eldorado Rail- 
174 = road Company,” approved February 22d, 1861, and of an act 

of the General Assi mbly approved November 6th, 1849, did 
subscribe to the capital stock of the said railroad company the sum 
of one hundred and fifty thousand dollars, being seventy-five thou- 
sand dollars, by virtue of each of the acts of the General Assembly 
heretofore mentioned, said capital stock being payable in the bonds 
of said Franklin eounty at par, said bonds to be issued and placed 
in the hands of a trustee, to be paid out upon conditions stated In 
the fifth paragraph or division of complainant’s bill; but this de- 
fendant does not know the same of it- own knowledge. 

Further answering, this defendant says that it believes it to be 
true that on the 12th day of November, 1877, the board of supervis- 
ors of said county made an order to the effect stated in the sixth 
paragraph or division of complainant’s bill; but this defendant does 
not know the same of its knowledge. 

And this defendant denies that at that time the said subscription 
had lapsed or become null and void. 

Further answering, this defendant says that as to the truth of the 

remaining averments and statements in said bill as to the 
175 ~—s various acts done it hath not knowledge or information suffi- 
cient to form a belief. 

This defendant denies all the allegations as to the unconstitution- 
ality of any of said acts, or as to the invalidity of the said bonds. 

And this defendant submits to the court that even if all the alle- 
gations of fact made in the said bill are true, nevertheless this de- 
fendant, being a bona fide holder for value of the said bonds, without 
notice of any ilegality in said bonds or of any irregularities affecting 
their issue, as hereinbefore stated, the matters alleged in said bill 
eannot affect this defendant. 

Further answering, this defendant says that it bought the said 
bonds in good faith for a valuable consideration, and that it was 
wholly unaware of any defect of authority or other irregularity on 
the part of those acting for the said Franklin county, and that there 
Was nothing to excite its suspicion of any defect or irregularity, even 
if such defect or irregularity in fact existed; that the said Franklin 
county had power to issue negotiable securities and this defendant 

presumed, and had a right to presume, that the securities, to 
176 ~—wit, the bonds held and owned by it were issued under the 
circumstances which gave the requisite authority; that said 
negotiable securities or bonds held by this defendant as aforesaid, 
on their face import by recitals a compliance with the law or laws 
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under which they were issued, and that this defendant had no 
knowledge or suspicion whatever that the said recitals were in any 
respect untrue, or that there was any defect or irregularity in the 
exercise of the authority under which said bonds were issued. 

further answering, this defendant says that it was the sole prov- 
ince of the officers and the county authorities, who executed and 
issued the bonds as aforesaid, to decide whether or not there had 
been antecedent compliance with the requirements, conditions, and 
qualifications preseri bed to their suthority, and avers that the said 
officers and authorities had determined that there had been such a 
compliance, and that their declaration to that effect is sufficient, and 
cannot be impugned as against this defendant, a bona fide holder as 
aforesald. . 

That the said bonds or securities were issued and subseribed to the 
object of their issue, and that this defendant in purchasing the same 

had a right to presume and did presume that the conditions 
lid precedent to the right to issue had been faithfully fulfilled, 

and to presume, and it did presume, that all precedent re- 
quirements ‘had been complied with. That the omission of any 
formality or the existence of any fraud on the part of the agents of 
Franklin county issuing said bonds cannot be urged against this 
det ndant, a bona tide holder, seeking to enforee the bonds held by it. 

Further answering, this defendant says that the said county of 
Franklin Is ESLOP pn d from objecting LO the validity of the said bonds. 
Defendant avers that the said COULLY and the inhabitants thereof 
failed to interfere and enjoin the issue of the said bonds when they 
were to be executed, but acdg Ulescs d in the Issue of the said bonds. 

And this defendant further Suys that the said county and its in- 
habitants had, before the purchase of said bonds, submitted to tax- 
ation to pay the interest accruing on said bonds, and that since its 
purchase of suid bonds one installment of interest has been paid 
thereon, and therefore the bonds and COUPOTIS had been ratitied and 
are now valid and binding on the said county. 

This defendant further states that the shares of stock of said rail- 

road company were received by the said Franklin county in 
17s pra ynri ni tor the bonds, and that the said franklin county 

has ever since held and owned the same, and by virtue thereof 
has participated in the election of officers of the railroad company, 
and in all other benefits and advantages attendant on said owner- 
ship. 

This defendant further states that on Monday, July 14th, 1S79, the 
said County of Kranklin, by its board of supervisors, entered tnto 
written articles of agreement with the said Belleville & Eldorado 
Railroad Company and James Hill & Co., contractors, for the con- 
struction of the sald Belleville AY Keldorado Railroad. which articles 
are in the words and figures following, to wit: 

Articles of agreement made and entered into between the County 
of Franklin} in the State of Iilinois, party of the first part, the 
Belleville and Eldorado Railroad Company, party of the second 
part, and James Hill & C'o., contractors, for the construction of the 
Belleville & Eldorado railroad, parties of the third part, witnesseth: 
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That whereas the said County of Franklin has heretofore issued 
and placed in the hands of the Evansville National Bank of Evans- 
ville, Indiana, as trustee, one hundred and fifty bonds of said county 

of the denomination of one thousand dollars each, which 
179 said bonds were placed in the hands of said bank, as trustee, 

in pursuance of a contract with said County of Franklin and 
said Belleville and Eldorado Railroad Company and the said James 
Hill & Co. for the construction and completion of the Belleville and 
Eldorado railroad from the east line of Franklin county to Duquoin, 
in Perry county; and under said contract the said trustee was di- 
rected to pay said bonds to the said railroad company in pro rata 
installments as each mil- of said railroad should be complete-, in 
pursuance of said contract, from the said east line of said Franklin 
county westward to Duquoin; and whereas said railroad has been 
completed under said contract to a point two miles west from Ben- 
ton, in said county, and eighty-three of said bonds have been deliv- 
ered to said railroad company and said James Hill & Co., under 
said contract, leaving sixty-seven of said bonds yet in the hands 
of said trustee; and whereas the said County of Franklin, party 
of the first’ part, did, in the month of May last, retain Andrew 
D. Duff, counsellor-at-law, to institute suit in the Franklin circuit 

court, to enjoin the delivery of said bonds then in the 
150 hands of the said trustee and agreed Lo pay to sald 

Duff, a tee of two thousand dollars, and have paid to said 
Dutf three hundred dollars on said fee; and whereas the said 
county of Franklin has by its board of supervisors abandoned 
and discontinued said injunction suit, whereby the fee of said Duff 
has become due and payable; and whereas the said Andrew D. Duff 
has proposed in the spirit of compromise to said county to accept in 
full satisfaction of his fee in said suit one thousand dollars in addi- 
tion to the three hundred dollars already paid him; and whereas 
the said Belleville & Eldorado Railroad Company, through its con- 
tractors, the said James Hill W (A., has made ample arrangements 
for the certain completion of said railroad through to Duquoin, in 
strict compliance with the said contract aforesaid; and whereas all 
the materials necessary for the completion of said railroad have 
been bought and paid for, and enough thereof is now on the line of 
said road to complete the same eight miles west from Benton, and 
the retnainder of said materials ready to be placed along the line of 
suid road as fast as the work progresses, so as to make room there- 

for; and whereas the said Belleville & Eldorado Company 
181 and James Hill & Co. have p'edged to secure the completion 

of said road to Duquoin four hundred and fifty-five thousand 
dollars, par value, of the first-mortgage bonds of said company, to- 
gether with about seven thousand shares of the capital stock of said 
Company, to W. Bayard Cutting, of the city of New York, who Is 
furnishing the necessary means, in addition to the proceeds of the 
ranklin county bonds necessary for the construction of said rail- 
road to Duquoin ; and whereas grave questions as to the liabilities 
of the said county of Franklin for damages to the said railroad 
company and the said James Hill & Co. have grown out of the 
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action of said county with reference to the attempted litigation of said 
bonds, and as to the individual liability of the members of the 
board of supervisors; and whereas it is desirable on the part of 
parties hereto amicably to adjust and settle all differences growing 
out of the action of said county relative to said bonds on terms of 
equity and justice to all parties concerned : 

Therefore, these presents witnesseth : 

That in consideration of the premises and mutual cove- 

182 ~—s nants, promises, agreements, and undertakings of the parties 

herinafter set forth, the said parties hereto mutually covenant, 

promise, undertake, and agree to and with each other as follows, to 
wit: 

That the Belleville & Eldorado Railroad Company and the said 
James Hill & Co. hereby covenant, promise, and undertake and 
agree to and with the said County of Franklin that they will refund 
to said county the three hundred dollars paid to said Andrew D. 
Dulf as his fee as aforesaid, and that they will pay to said Duff the 
one thousand dollars agreed to be accepte d by him in satisfaction of 
said fee in the following manner: That they will deliver to the 
clerk of this board, for cancellation, one of the bonds of said county, 
of the denomination of one thousand dollars, when the same shall 
be received by them under this contract, and that they will pay all 
the expenses of the said trustee growing out of the trust created by 
said original contract; and they do further covenant and agree to 
and with the said coutity of Franklin and with each member of said’ 
board of supervisors that they will waive, and do hereby waive, and 

release all claims for damages which they claim to have 
ISS) against said county or against any of the members of said 

board of supervisors growlhg out of any action of said board 
relative to the delivery of said bonds, and hereby waive and release 
all right of action either against the said county or against any of 
the individual members of said board growing out of the said mat- 
ters. 

And the County of Franklin hereby promises, covenants, under- 
takes, and agrees to and with the said Belleville & Eldorado Rail- 
road Company and the said James Hill & Co. that the said Evans- 
ville National Bank, trustee as aforesaid, shall, and the said trustee 
is hereby, directed to deliver to the said railroad company and the 
said James Hill & Co. and John J. St. Clair, a member of board of 
supervisors of said county, on the presentation of this contract all of 
the bonds of said county remaining in the hands of said trustee 
under said original contract, taking their receipt for the same, and 
that said trustee on the delivery of said bonds under this contract 
shall be discharged from all responsibility as such trustee. 

And the said Belleville & Eldorado Railroad ¢ ompany and 

184 James Hill & Co. further covenant, promise, and agree to and 
with the said county of Franklin that, when said bonds shall 

be so received by said railroad company, the said James Hill & Co. 
and the said John J. St. Clair, under this contract, said bonds shall 
remain in the hands of the said John J. St. Clair, and shall by him 
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be maid LO th sald railroad COL? nv an thes lal James Tail iV (‘o. 
pro vata per mie as Cuchi Lee Ol sata road shall be completed from 
Benton to Duquoin, and received by the said John J. St. Clair, as 
heretofore provided for by. the said board of supervisors of said 
Franklin county. 

Ii) witness whereof the said county of I'ranklin has ear 626 this 
contract by the chairman of the board of SU pers "ISOrS, iil) { the clerk 
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of sald board. wundaer the “Vil OL Saulal DVOATCU, UI1L¢ 


private signature and seals, dated this July 16th, A. D. 1879 
SAMUI] wip Argon hr 
Chairman or A, hoard or SU pe e iSO ‘sof ran lin ( ounty, [llinois. 


CHAS. A. AKIN, [SEAL.] 
Clerk of said Board. 
WM. R. WARD, [seat] 
President Belleville & Eldorado Railroad Company. 
185 G. B. HOBLII. | SEAL. | 
: Secretary Belleville & Eldorado R. R. Co. 
JAMES HILL & CO. [SEAL.] 


And now comes Samuel I*. Buntin, and offers the following reso- 
Jution, which Is adopted br) the board and { orde rc “d of record, as fol- 
lows: | 


1 


Kiesolved by the board of supervisors of Franklin county, That the 
foregoing contract between the county of Franklin, the Belleville & 
Kidorado Railroad Company, and James Hill & Co. be accepted on 
the part of said county, and that the chairman of the board and the 
clerk thereof sign tie same on the part of the said COUNTY, under the 
seal thereof. 


S. F. BUNTIN, Mover. 


Answe y of (re Piitcdii SN fi Ings Bank: Ol Dave nport, lowa. 


Defendant avers, upon information and wy that the said con- 
tract Was executed and the bonds delivered in pursuahee thereof; 
and it further avers that the bonds subseque aihy pr ge re and held 
by it were some of the same bonds referred to in suid agreement ; 
that the said Franklin county and its inhabitants thus solemnly 
ratified the said bonds and coupons, and represented them as valid 

and binding, and that there was no defence or objection LO 
186 sald bonds and coupons, arid permitted the said bonds to be 

delivered according to the terms of said contraet, and to be 
negotiated to this defendant and other bona-fide purchasers for value, 
and without notice of any defence lo, or objections against, the validity 
of said bonds: 

Wherefore, this defendant prays that, as to the bonds and coupons 
held by it, complainant’s bill may be dismissed for want of equity, 
and that the injunction heretofore granted may be dissolved so far 


the said Belleville WX 
Kidorado Railroad Company, DV Its presic ht and secretary, under 
l of | \? nicl ti vil tam rTil] i. hy their 
the seal of Sci idl COMMpAany, aba Liift Siliél JEltilics we RJoe '\ thiell 
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as the same may be applicable to the bonds and coupons held by 
this defendant, and for costs. 
THE GERMAN SAVINGS BANK OF 
DAVENPORT, LOWA, 
By H. H. ANDERSEN, Cash. 


G. G. CARSTENS, 
Cee 
Nolicitors for said DD) ‘ig (rerman San ings Bank. UC. 


Subseribed in my presence by the said H. Hl. Andersen, and by 
him sworn to before me this 3rd dav of Oetober, 1881. 
| SEAL. | JACOB STRASSER, 
Notary Puhlie. Scoll County, lowa. 
Filed this Oct. 27th, A. D. 1881. 
JAMES F. MASON, Clerk 
1S7 Petition of Cy ryedi Savings Bank of Dave nport, lowa. for Re- 
moval fy {7 s. ¢ Li’. Court, 


In the Cirenit Court. 


STATE OF ILLINOTS, ae 
Franklin County, ( ane 
Tue County or FRANKLIN, ILLINOIS, 
rs. 

The BeLLEvILLE & ELporapo RatLroap Company, CHARLES A. 
Akin, Clerk of the County of Franklin, Illinois; W. D. Seeber, 
Sheriff and Collector of the County of Franklin, Illinois; Thomas 
B. Needles, Auditor of Public Accounts of the State of Illinois; 
J.C. Smith, State Treasurer of the State of Ihnois; W. Bayard 
Cutting, James Hill, William HH. Nye, James M. Warren, The 
Unknown Holders of Bonds of Franklin County, Illinois, and 
The German Savings Bank of Davenport, Lowa (a holder of cer- 
tain of said bonds), Defendants. 


Petition for removal to the ecireuit court of the United States tor 
southern district of Illinois. 
To the said cireuit court of franklin county, Illinois: 

Your petitioner, the German Savings Bank of Davenport, lowa, a 
corporation organized and existing under the laws of the State of 
[llinots, respectfully shows to this honorable court that the matter 

and amount in dispute in the above-entitled suit exceeds, 
ISS _ exclusive of costs, the.sum or value of five hundred dollars; 

that the controversy in said cause is between citizens of dif- 
ferent States; that the petitioner was and is a defendant to said suit 
as one of the unknown holders of bonds of Frankiin county, and 
before the filing of this petition is admitted to be heard in said 
eause, and filed an answer therein; and that the petitioner was at 
anid before the time of the commencement of this sult, and still is, il 
citizen of the State of lowa, and was at and before the time of the 
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commencement of said suit, and ever since has been, and now is. a 
private corporation duly organized and existing under the laws of 
the State of Iowa, having its office and principal place of business 
at the city of Davenport, Iowa, and that the said plaintiffs, the 
County of Franklin, Illinois, was then and still is a citizen of the 
State of Illinois, being a public corporation existing for political 
purposes; that the defendant, The Belle ville & Eldorado Railroad 
Company,-was then and still is a citizen of the State of Illinois, and 
then was and still is a corporation duly organized and existing 
under the laws of the State of Illinois; and that the defendant, 
Charles A. Akin, clerk of Franklin county, Illinois, was then 

189 and still is a citizen of the State of Illinois; and that the de- 
fendant, W. D. Seeber, sheriff and collector of Franklin county, 
Illinois, was then and still is a citizen of the State of Illinois; and 
that the defendant, Thomas B. Needles, auditor of publie accounts 
of the State of Illinois, was then and s till is a citizen of the State of 
Ilinvis; and that the defendant, W. Bayard Cutting, was then and 
still is a citizen of the State of New York; and that the defendant, 
James Hill, was then and still is a citizen of the State of Iilinois; 
and that the d . wes William H. Nye, was then and still is a cit- 
izen of the State of Illinois; and that the defendant, James M. War- 
ren, was then aid stil is a citizen of the State of Colorado: that the 
defendants named as the unknown holders of bonds of Franklin 
county are unknown to petitioner excepting that petitioner itself 
was then and still is one of the holders of some of said bonds, and 
it cannot, therefore, state the names or citizenship of the other parties 
who are made defendants under the name of the unknown holders of 
bonds of Franklin county. Your petitioner states that in the said suit 
ubove mentioned there is a controversy which is wholly between 
citizens of different States, and which can be fully determined as be- 
tween them, to wit,a controversy between the said petitionerand 

190 the said plaintiff, The County of Franklin, Illinois. That 
the said County of Franklin issued certain bonds, which have 

been negotiated to different parties ; that petitioner, long before the 
commencement of this suit, purchased twenty-seven of the said bonds, 
each of the denomination of one thousand dollars, in good faith, and 
for a valuable consideration, and without notice of any defence or 
objection to the validity of any one or more of said bonds before the 
same became due, and before any default in the payment of any in- 
terest on any one of said bonds; that by its bill in this cause the 
said plaintiff seeks to have this petitioner's said bonds and coupons 
declared void, and to have them surrendere <d for destruction, and to 
have the officers and their successors, through whom said bonds and 
coupons should be paid, enjoined from paying any part of the prin- 
cipal or interest of said bonds; that the controversy between the 
said plaintiff and petitioner, as to the validity of petitioner’s bonds 
and coupons can be wholly determined without any regard to any 
of the other parties to sai d suit, as will more fully appear by re fer- 
ence to the pleadings filed in said cause before the filing of 

191 __—sithis ‘petition. And your petitioner offers herewith a bond, 
: with good and sufficient surety, for its entering in said cir- 
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cuit court of the United States, on the first day of its next session, « 
copy of the record in this suit, and for paying all costs that may be 
awarded by said circuit court if said court shall hold that this suit 
was wrongfully or improperly removed thereto. 

Petitioner prays this honorable court to proceed no further herein, 
except to make the order of removal required by law, and to accept 
the said surety and bond, and to cause the record herein to be re- 
moved into said eireuit court of the United States in and for the 
said southern district of Illinois. 

; THE GERMAN SAVINGS BANK OF 
DAVENPORT, IOWA, 
By H. H. ANDERSON, Cash. 
G. G. CARSTENS, 
E. E. COOK, 
Solicitors for said Bank. 


STATE OF Iowa, ) 
’ ‘ ’ ‘ s Py 
County of Scott, | 


I, H. H. Anderson, being duly sworn, do say: That I am the cashier 
of the German Savings Bank of Davenport, Lowa, petitioner in the 
above-entitled suit; that I have read the foregoing petition and 
know the contents thereof, and that the statements and allegations 
therein contained are true, as I verily believe. 


H. H. ANDERSON. 


192 Subseribed by the said H. H. Anderson, in my presence, and 
by him sworn to before me this 5d day of October, 1881. 
[SEAL. |] JACOB STRASSER, 


Notary Public, Scott Co., La. 
Filed this Oet. 27th, A. D. 1881. 
JAMES F. MASON, Clerk. 


Bond for Re moval of Cause to U. NS. Crreuit Court. 


Know all men by these presents that the German Savings Bank 
of Davenport, a corporation duly organized and existing under the 
laws of the State of Iowa, as principal, and Philemon L. Mitchell 
and Philander L. Cable, of the county of Rock Island, and State of 
Illinois, as sureties, are held and firmly bound unto the County of 
l'ranklin, in the State of Illinois, in the penal sum of one thousand 
dollars; the payment whereof, well and truly to be made unto the said 
County of Franklin, in the State of Illinois, and assigns, we bind our- 
selves, our successors, heirs, representatives, and assigns, Jointly and 
severally, firmly by these presents; yet upon the following conditions: 
The said corporation, The German Savings Bank of Davenport, Lowa, 
having petitioned the circuit court of Franklin county, State of Ih- 

nois, for the removal of a certain cause therein pending, 
193 wherein the County of Franklin is plaintiff, and the Belleville 
& Eldorado Railroad Company and others, including the Ger- 
man Savings Bank of Davenport, lowa, are defendants, to the cir- 
cuit court of the United States in and for the southern district of 
Illinois: Now, if the petitioners, The German Savings Bank of 
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Davenport, Iowa, shall enter in the said cireuit court of the.United 
States on the first day of its next SeSSiON, a copy of the record in 
said suit, and shall well and truly pay all costs that: may be awarded 
by suid circuit court court of the United States if said court shall 
hold that said suit was wrongfully or improperly removed thereto, 
then this obligation to be void; otherwise in full force and virtue. 

In witness whereof the said corporation, The German Savings 

jank of Davenport, Iowa, has caused this bond to be signed by its 

cashier, and its corporate seal to be by him hereunto affixed; and 
the said sureties hereunto place their hands and seals this tenth day 
of October. 1SS1. 

The German Savings Bank signing this bond by its cashier and 
hereunto affixing its seal, at Davenport, lowa, and the said sureties 
signing this bond at Rock Island. 

[German American Savings Bank of Davenport, lowa,] 
THE GERMAN SAVINGS BANK 
OF DAVENPORT, LOWA, 
By H. H. ANDERSON, Cash 
P. L. MITCHELL. SEAL. 
P. L. CABLE. | 


194. Srate orf ILLINOIs, ee 
. ; as. 
County Or Rock Island. ) 


Philemon L. Mitchell & Philander L. Cable, of said county, sure- 
ties named in the foregoing bond, being duly sworn, each for him- 
S If deposeth and Says. That he is il resident ot Rock Island county, 
in the State of Iklinois. and a prop rty-holder therein: that he is 
worth the sum of more than one thousand dollars over and above 
all his debts and liabilities, and exclusive of property by law exempt 
from execution, and that he has property in the State of Ilimois 
liable to execution of the value of more than one thousand dollars. 

PrP. L: MITCHELL. 
P. L. CABLE. 


Subscribed in my presence by the said Philemon L. Mitchell and 
Philander L. Cable, and by them sworn to before me this tenth dav 
of October, A. D. 1881. | 

J. M. BUFORD, [seat] 
: Notary Public. . 


STATE OF ILLINOIS, 
Rock Island County. } 


I, Richard A. Donaldson, clerk of the county court in and for the 
county and State aforesaid. do hereby certify that Philemon L. 
Mitchell and Philander L. Cable, sureties named in the annexed 
bond, are each personally known to meto be residents of the eountyv 

of Rock Island and State of IHlinois: and I further certify 
195 ~~ that they are each worth more than the sum of one thousand 
dollars over and — all their debts and liabilities. and exelu- 
sive of property by law exempt from execution, and that they each 
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have property in the State of Iliinois Hable to exeeution of the value 
of more than One thie usand dollars. 
In witness whereof I have hereunto affixed my ‘:and and official 
seal, this 10th day of (ctober, A. D. 158] 
[SEAL. | RICHARD A. DONALDSON, Clerk. 


Filed this Oct. 27th, A. D. 1882. 
JAMES F. MASON, Clerk. 


Subpa nd. 
Ya 


STATE OF ILLINOTs, | 
hranklin County. } 
The People of the State of Illinois to the sheriff of Franklin county, 

Greeting: : 

We command you tosummon John Williams to be and appear 
before the circuit court of said county forthwith at a term thereof 
now being held in Benton, in said county, to testify and the truth to 
speak in behalf of the County of Franklin, in a cause now pending 
in said court, wherein the County of Franklin is plaintiff and the 
Bb. & E.R. R. Co. et al. — defendants; and have you then and there 
this writ, with a return thereon showing in what manner you have 
executed the same. 

Witness James IF. Mason, clerk of said court, and the seal 
196 ~—s thereof, at his office, in Benton, in said Franklin county, this 
27th day of Oct., A. D. 1881. 
[SEAL. ] JAMES F. MASON, Clerk. 


STATE OF ILLINOIS. | 


- . 2 » Se a of 
founty of Franklin, | 


Oct. 27, 1881. 
lL havi duly served the within by rt ading the same to the within- 
named Jolin Williams, as 1 am therein commanded. 
W. R. JONES, Sheriff, 
By R. M. HARRISON. 


hiled in the cireuit court this 28th day of Oct., 1851. 
J. F MASON, 
Circuit Cl rk. 
Petition for Change of Venue. 
STATE OF ILLINOIS, | 
Franklin County, } 
Of the October Term of the Franklin County Cireuit Court, A. D. 
ISS]. Chancery. 


THe County OF FRANKLIN 
is. 
Tue BELLEVILLE AND ELporApo RAILROAD CoMPaANyY et al. 
To the Hon. D. M. Browning, presiding judge of said court: 
The petitioners, John M. Darr and John W. Williams, most re- 


sete le gts ei pti A sli ae ee ‘sh, le at 


ie ta 
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spectfully represents unto your honor that they are members of the 
county board of the said county of Franklin aforesaid. 
197 Your petitioners further represent unto your honor that 
that they are informed, and verily believe, that your honor 
has been counsel for parties in regard to the matters In controversy 
in this suit; that vour petitioners fear that your honor, on account 
of your former connection with the matter In controversy, has some 
prejudice against the complainant in this case which will prevent 
an impartial trial of this cause. 

Your petitioners further represent unto vour honor that the facts 
on which this petition is based did not come to the knowledge of 
your petitioners so as to justify them in making this petition until 
after the commencement of the present term of this court. 

Your petitioners therefore pray for a change of venue in this 
cause, pursuant to the statute In such case made and provided. 
JOHN M. DARR. 

JOHN W. WILLIAMS. 


STATE OF ILLINOIS, ) __. 
FEranklin County, j na 
Of the October Term of the Franklin County Circuit Court, A. D. 
SSI]. Chancery. 
THE County OF FRANKLIN 
is, 
THe BELLEVILLE AND EL_poraApo RatLRoap Company ef al. 

John M. Darr and John W. Williams, the petitioners in theabove- 
styled cause, being by me first duly sworn according to law, 

-198 on their oaths state that the foregoing petition is true in sub- 
stance and in fact; that the application for a change of venue 

is made with the consent of James A. Durham, the other member 
of said county board. 


JOHN W. WILLIAMS. 
JOHN M. DARR. 


Subscribed and sworn to before me this 28th day of October, 


A. D. 1861. 
JAMES F. MASON, Clerk. 


Filed Oct. 28, 1881. 
J. F. MASON, Clerk. 
Objections lo Complainant’s Application for Change of Venue. 
STATE OF ILLINOIS, | . 
. . . > SS. 
Franklin County, | 
October Term of Franklin County Circuit Court, 1881. Chancery. 
THE County oF FRANKLIN 
Us. 

THe BeLLeviLte & EL_porapo RarttRoap Company et al. 
Objections to complainant’s application for change of venue and 
affidavit in support. 

Now comes the German Savings Bank of Davenport, lowa, one of 


THE COUNTY OF FRANKLIN. ILLINOIS. Sl 


the defendants in the above-entitled action, and objects to the appli- 
cation for change of venue filed on this 28th day of October, 1881, 
by complainant’s attorney, and protests against the allowance or 
granting of said application for the following reasons, viz: 
199 Ist. Because on the 27th of October, 1881. this defendant 
filed in said cause a petition to remove the same to the circuit 
court of the United States for the southern district of Illinois, and 
filed a bond with said petition for removal, as required by statutes 
of the United States, and that therefore this court has no right to 
grant a change of venue In said action, or to preceed any further 
therein, except to order the removal of said cause. 
2d. Because it is not true that the Hon. D. M. Browning, pre- 
siding judge of said circuit court of Franklin county, Illinois, has 
been counsel for any of the parties to this suit in regard to any of 
the matters in controversy In this suit. In support of the second 
ground of objection herein, this defendant files herewith and as a 
part hereof the affidavit of one of its attorneys, E. E. Cook. | 
od. Because the affidavit or petition for change of venue does not 
allege prejudice of the said judge, but merely avers argumentatively 
that on account of a supposed former connection of said judge with 


the matter in controversy (which connection, in fact, never existed), 
the petitioners fear that said judge lias some prejudice against com- 
plainant which will prevent an impartial trial of this cause. 
4th. Beeause any prejudice which said judge might possibly have, 
and which might be supposed to disqualify him for trying said 
cause upon, its merits, cannot disqualify bim from deter- 
200) = =mining upon the question as to detendant’s right of removal 
to said circuit court of the United States, so far as it may be 
necessary for this court to determine that question, 
5th. Because, in fact, no interest of the judge in this cause is 
shown, and none, In fact, exists. 
The said defendant, pot waiving any of its rights to have.said 
cause removed, as prayed by it, to said cireuit court of the United 
States, and protesting and objecting that this court has not juris- 


diction to make the order for change of venue or any other order, 
except to remove said cause, submits these objeetions and affidavit. 
THE GERMAN SAVINGS BANK 
OF DAVENPORT, IOWA, 
By E. E. COOK anp G. C. CARSTENS, 
Its Solicitors. 


STATE OF ILLINOTs, | | 
Franklin ( v: li, } 


I. kK. EB. Cook, be Ing duly sworn, do Si1\ that I am one of the soliei- 


‘ . 


tors for German Savings Bank of Davenport, Iowa, defendant, 
mmuking foregoing objections: that it is not true, as [ am informed 
and believe, that the Honorable D. M. Browning, presiding judge of 
the Franklin county, Illinois cireuit court, has been counsel for any 
of the parties in regard to the matter in coutroversy in this suit. [ 
further state that after complainant's petition for change of venue 
was filed, October 28th, 1881, and on said day I inquired of the said 
11—070 
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judge, Hon. D. M. Browning, if ever he had been attorney or coun- 

sel for any of the parties herein, and that he informed me 

201 = that he had not been, but that he was upon the bench as such 

circuit judge at the time this suit was commenced, and had 

never been counsel for any parties in any matter involving the 

question of the validity of said bonds. I further understood him to 

say that when he was county judge of Franklin county he had got 

up the record in regard to issuing the bonds, and had prepared the 

forms of the bonds, but that he has no interest in the subject-matter 
of this litigation. 

i. Ek. COOK. 
Subscribed by the said E. E. Cook in my presence and by him 


sworh to before me this 28th day of ¢ lctober. LSS1. 


JAMES F. MASON, Clerk. 


Filed this Oct. 28th, A. D. 1881. 
JAMES F. MASON, Clerk. 


STATE OF ILLINOIS, |... 
County of Franklin, {| ~’ 
In the Cireuit Court. October Term, A. D. 1881. 


THe County oF FRANKLIN 
Us. 
Tue BELLEVILLE AND E_porapo RAILROAD ComMPANY, CHARLES A. 
Akin, Clerk of the County Court of Franklin, County Llinois ; 


Wm. D. Seeber, Sheriff and Collector of Franklin County, Illinois; 


Thomas Bb. Needles, Auditor of Public Accounts of the State 

20? of Illinois: J. C. Smith, State Treasurer of the State of I]li- 

nois; W. Bayard Cutting, James Hill, William H. Nye, 

James M. Warren, the nnknown holders af bonds of Franklin 

County, Illinois, and The German Savings Bank of Davenport, 
-lowa (a holder of certain of said bonds), Defendants. 


Bill in Chancery for Injunction, Ke. 


Turespay, October the 25th, A. D. 1881. 


And now on this day, it being the 2nd day of this term, and one 
of the judicial days of this October term of the Franklin county 
circuit court, comes the People’s Savings Bank of Evansville, In- 
diana, as owners of two bonds of Franklin county, issued to the 
Belleville and Eldorado Railroad Company, of the denomination of 
$1,000 each, by Samuel P. Wheeler, its solicitor, and makes its 
motion that this cause be redocketed, and the court, being fully ad- 
vised, doth order that this cause be, and the Sime is, redocketed. 

And afterwards, to wit, on the same day, comes the People’s Savings 
Bank of Evansville, Indiana, by Samuel P. Wheeler, its solicitor, 
and files its petition 1oO be allowed LO detend, iis holders and owners 
of two of the Franklin county bonds of the denomination of $1,000 
each issued as aforesaid: 

It is therefore ordered by the court that the said People’s Savings 
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Bank of Evansville, Indiana, be allowed to beeome defendants 
as owners of two of the Franklin county bonds, issued to the 
203 Belleville and Eldorado Railroad Company, of the denomi- 
nation of one thousand dollars f ach. 
And it is further ordered that the said People’s Savings Bank 
of Evansville, Indiana, defendants as aforesaid. answer the com- 
plainant’s bill herein within sixty days. Tuesday, Ist. 


And now, afterwards, to wit, on the same day comes the People’s 
Savings Bank of Evansville, Indiana, by Samuel P. Wheeler, its 
solicitor, and files its petition and bond petitioning this court for 
transter of this cause to the United States cireuit court at Spring- 
field, Illinois. ‘Tuesday, Ist. 


THurspay, October 27, A. D. 1881. 


Now, on this, it being the 4th, day of and one of the judicial 
days of this October term, as aforesaid, comes the German Savings 
Bank of Davenport, lowa, by E. E. Cook, its solicitor, as owners of 
27 bonds of Franklin county, Illinois, issued to the Belleville and 
Kldorado Railroad Company, of the denomination of $1,000 each, 
and makes its notion on affidavit to be permitted to defend; and 
the court, being fully advised, doth order that the German Savings 
Bank of Davenport, lowa, have leave to file answer to complainant’s 
bill herein. 

And how, afterwards, to wit, Ol) the Same day again comes the 
German Savings Bank of Dav HN port, lowa, by I. Ik. Cook, its solici- 
tor, and files its answer to complainant’s bill herein. 


204 ‘TUESDAY, Ist. 


And now on this day again comes the German Savings Bank of 
Davenpert, lowa, presents and files its petition and bond under the 
statute for removal of this cause to the United States ecireuit court 
at Springfield, [linois. 

Thursday, 1st. 

I'RIDAY, October 28th, A. D. 1881. 

Now on this day, it being the 5th day of and one of the judicial 
days of this October term, as aforesaid, comes the complainant, by 
Thomas J. Layman, one of its solicitors, and makes its motion and 
files its petition for change of venue from Hon. D. M. Browning, 
presiding judge of this court of this term. 

Now, afterwards, to wit, on the same day, again came the German 
Savings Bank of Davenport, lowa, by E. E. Cook, its solicitor, and 
files its objections to complainants petition for change of venue, and 
the court being fully advised, doth refuse to pass upon the petition 
of the German Savings bank of Day nport, lowa, for removal of 
this cause to the United States circuit court at Springfield, [llinots, 
tiled herein on account of the motion and petition of complainants 
for change of venue filed herein. And the court doth order that the 
venue of this cause be, and the same is hereby, changed from Hon. 
D. M. Browning, judge. Friday, Ist. 
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205 STATE OF ILLINOIS, |} 
kranklin County, } ) 


I, James F. Mason, clerk of the cireuit court of Franklin county, 
in the State aforesaid, and keeper of the reeords and files of said 
court, do hereby ecertifv the above and foregoing to bea true, perfect, 


and complete copy of the records and files in a certain cause now 


pending in said court, on the chancery side thereof, wherein the 
County of Franklin Is complainant and the Belleville ana Keidorado 
Railroad Company and others ar dete ndants, iis the SLihne appear 
from the records and files of said court now in my office remaining. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court at Benton, this 19th dav of November, A. D. 1881. 
ft. s.] JAMES F. MASON, 
(‘ipcuit Clerk. 


In the Circuit Court of the United States. Southern Distriet of Tlh- 
Hols. January Term. A. D. 1SS? rr equity. 


THE County OF FRANKLIN 
is 
BELLEVILLE AND Etporapo R. R. Co., Tue Propie’s Savings BANK 
OF EVANSVILLE, IND., & Others. 


906 Now comes the People’s Savines Bank of Evansville. I[ndi- 
aba, ohne ot the defendants ators ala. and ChnitCTS and files 


‘ 


. i j : " ae : ! . ait . } . 
herein a COP’ Of} the record 1) Salad Sultl as required OV IAW, and 1h) 
| 


compliance with the condition of its bond filed with its petition for 
removal. 
THE PEOPLE’S SAVINGS BANK 
OF EVANSVILLE, INDIANA. 
By SAMUEL P. WHEELER, Its Att'y. 


In the Cireuit Court of the United States. Southern Division of 


[linois. January Term, A. D. 1882.) In Equity. 


THe Country or FRANKLIN 


is, 
THe BELLEVILLE & Ertporapo R. R. Co.. Tore Greruan Savines 
BANK OF Davenport. [A.. and Others. 


Now comes the German Savings Bank of Davenport, Lowa, one of 
the defendants aforesaid. and enters and Flea iis w ae ne ) . i 
record in said suit, as required by law, and in accordance with the 
conditions of its bond filed with its petition for removal. 

Dec. 16th. 1SS1. 

E. E. COOK, 
G. G. CARSTENS, 
Sol’s for Gre rita Savings Bank of Dave nport, lowa. 
Filed December YAR 1881. 


J. A. JONES, 
Clerk U/. S, Circuit Court. 
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207 And afterwards, to wit, on the 3lst day of December, in 

the vear aforesaid, came Thomas E. Garvin, by Samuel P. 
W heeler, I. Q., his attorne Vy, and filed his pe tition to be made party 
defendant in said cause, which said petition is in the words and 
figures following, to wit: 


elition of Thomas ke. Gfarvin lo he Made ‘arty Lh fe ndant. 


In the Cirenit Court of the United States for the Southern District 
“of lino. January Term, A. D. 1881. In Equity. 


In the Matter of Tre Country or FRANKLIN 
is. 

Tue BeLLevILLeE & Erporapo R. R. Co., Cuaries A. Akin, County 
Clerk of Franklin County, Iil.: ‘Thomas P. Needles. Auditor of 
Publie Accounts of the state ol [llinots: ZZ C. Smith, ‘Treasure ‘Ty 
of the State of Illinois: W. Bavard Cutting, James Hill, Wm. H. 
Nve, James M. Warren, the unknown holders of one hundred 
ana forty-nine bonds, of the det om! mation of one thousand dol- 
lars each, Issued by Franklin County. in the State of Illinois, in 
payment of subscription to the capital stock of the Belleville & 

Kidorado R. R. Co.; The People’s Savings Bank of Evans- 

208 ville, Indiana, and The German Sayings Bank of Daven- 

port, Lowa. 


To the judge of said court, in chancery sitting: 


Your petitioner, Thomas E. Garv ve would respectfully show to 
your honor that he now is, and at the time of the commencement of 
this suit was. a citizen of the State of Indiana, and a resident of the 
city of Evansville, in said State; that he was, at the commencement 
of this suit,and now ts, the owner of one of the bonds issued by the 
county of Franklin, in the State of Illinois, to the Belleville & Eldo- 
rado Railroad Company for the sum of one thousand dollars, and 
that the same is numbered five (5); that he 1s designated and de- 
scribed in said suit as an unknown holder of said bond: that no 
jurisdiction over the person of your petitioner has ever been acquired 
in sad Cuuse, ana that he has continuously, since the COMINence- 
ment of this suit, been a citizen and resedent of the State of Indiana 
aforesnid: that he has never been summoned in the aforesaid cause 
or served with a copy of complainant’s bill, filed herein, or received 
the notice required to be sent by mail, Or any notice 1n writing, of 

the deeree ent red in) said Cuuse bv the cireuit court of l'rank- 
200) lin county, Illinots, from whence this cause Was removed. 
Your petitioner therefore prays to be made a party defend- 
ant in this Bh nesigonie to be heard touching the subject-matter of said 
suit, to the end that equity may be done him in the pre mises. 
THOMAS E. GARVIN, 
By SAMUEL ‘P. WHEELER, J/is Sol’r. 
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STATE OF INDIANA, 
. -¥r + SS. 
( ounty of | ande rburg, } 
Thomas E. Garvin, being sworn, says: That he is the petitioner 
in the aforesaid petition; that the matters and things stated therein 
are true in substance and in fact; and further he says nothing. 


THOS. E. GARVIN. 


Subscribed and sworn to before me by Thomas E. Garvin the 30 
day of December, A. D. 1881. 
[n testimony whereof I have hereto set my hand and aflixed my 
official seal the day and year aforesaid. 
[L. s.] GEO. A. CUNNINGHAM, 
Notary Public V. C. 


(Indorsed:) Filed Dee. 31, A. D. 1881 J. A. Jones, el’k. 


St gym ee ne 


210 And afterwards, to wit, on the 2d dav of January, In the 

year of our Lord one thousand eight hundred and eightvy- 
two, came the complainant, by Messrs. Wilham J. Allen and Thomas 
J. Layman, its solicitors, and filed a written motion to remand said 
cause to the cireuit court of Franklin county, Illinois, which said 
motion is in the words and figures following, to wit: 


Motion of Complainant tn Re mand Cause to Franklin County Cireuit 
Court. 


In the Cireuit Court of the U.S., Southern Dist. of Ills., Jan’y Term, 
A.D. ige Bes Chancery. 
Tue County oF FRANKLIN 
rs. 


Toe BELLEVILLE & ELpoRADO RAILROAD CoMPANY et al. 


And now comes The County of Franklin, complainant herein, by 
Wm. J. Allen & T. J. Luyman, its sol’s, and moves the court to re- 
mand said above-styled cause to the circuit court of Franklin county, 
Illinois. , 

WM. J. ALLEN, 
THOS. J. LAYMAN, 
Sol’s for Compl t. 


(Indorsed :) Filed January 2, 1882. J. A. Jones, clerk. 


211 And on the day and year last aforesaid came Anthony Reiz, 

by Samuel P. Wheeler, Esq., his solicitor, and filed his peti- 
tion to be made a party defendant in said cause, which said petition 
is in the words and figures following, to wit: 


THE COUNTY OF FRANKLIN, ILLINOIS. S7 


Petition of Anthony RR i> a big made Party De fe ndant. 


In the Cireuit Court of the United States for the Southern District 
of Llinois, January Term, A. D. 1S81. In Equity. 


In the Matter of THe Country or FRANKLIN 
Us, 

THe BeLLevILLE & ELtporapo R. R. Co., CHarites A. ArkeN, County 
Clerk of Franklin County, Ill.; W. D.Seeber, Sheriff of Franklin 
County, [lls.; Thomas B. Needles, Auditor of Public Accounts of 
the State of Illinois; W. Bayard Cutting, James Hill, Wm. H. 
Nye, James M. Warren, The Unknown Holders of One Hundred 
and Forty-nine Bonds, of the Denomination of One Thousand 
Dollars each, Issued by Franklin County, in the State of Illinois, 
In Payment of Subseription to the Capital Stock of the Belleville 

& Eldorado R. R. Co.; The People’s Savings Bank of Evans- 

212 ville, Indiana, and the German Savings Bank of Davenport, 

lowa. 


To the judge of said court, in chaneery sitting: 

Your petitioner, Anthony Reiz, would respectfully show to your 
honor that he now is, and at the time of the commencement of this 
suit was, a citizen of the State of Indiana, and a resident of the city 
of Evansville, in said State; that — at the commencement of this suit 
and now is the owner of one of the bonds issued by the county of 
Franklin, in the State of Illinois, to the Belleville & Eldorado Rail- 
road Company, for the sum Of one thousand dollars, and that the 
sume is numbered eighty (SQ); that he is designated and described 
in said suit as an unknown holder of said bond; that no Jurisdie- 
tion over the person of your petitioner has ever been acquired in 
suid cause, and that he has continuously since the commencement 
of the suit been a citizen and resident of the State of Indiana afore- 

said: that he has never been summoned in the afore- 
213 = [said] cause, or served with a copy of complainant’s bill, 

filed herein, or received the notice required to be sent by 
mail, or any notice in writing of the decree entered in said cause by 
the circuit court of Franklin county, Ilhnois, from whence this 
cause Was removed; vour petitioner, therefore, prays to be made a 
party defendant in this cause, and to be heard touching the subject- 
matter of said suit, to the end that equity may be done him in the 
premises, Ke. 

ANTHONY REIZ, 
By SAMUEL P. WHEELER, 
[lis Solr. 


STATE OF INDIANA, ) 
County of Lande rburg, } 


aa 
Anthony Reiz, being sworn, says: That he is the petitioner in 
aforesaid petition; that the matters and things therein are true in 


substance and in fact; and further he says nothing. 


ANTHONY REIZ. 
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Subscribed and sworn to before me by Anthony Reiz, the 51st 
day of December, A. D, 1581. 
In testimony whereof I have hereto set my hand and affixed my 
official seal, the day and year aforesaid. 
[L. s.] JESSE W. WALKER, 
Clerk V. C. C. 


(Indorsed :) Filed January 2d, ISS. A. Jones, clerk. 


214 And afterwards, to wit,on Saturday,the 25th day of January, 

at the January term in the year last aforesaid, the following 
proceedings were had in said court, in said Cause, and entered of 
record, to wit: | 


Orde i Civ rruline Motion to Re mand Caus lo State Court. 
qY 


Tue County OF FRANKLIN 
v. -In Chancery. 
BELLEVILLE & Etporapo Rartroap Company et al. | 


And now on this 28th day of January, 1582, come the parties by 
their counsel and submit to the court the complainant's motion to 
remand this cause to the State court, and the court having heard 
their allegations and being sufficiently advised in the premises doth 
overrule said motion. 


And afterwards, to wit, on Tuesday, the seventh day of February, in 
the termand yearaforesaid, the following proceedings were had in said 


court in said cause and entered of record, to wit: 


Order Oil Petition of Sarah BR. Bruyn AD hy Made ‘arly, Ke. 


CouNTY OF FRANKLIN 
r. -In Chancery. 
BELLEVILLE & ELporapo RAILROAD CoMPANy ct al. J 


215 And now, on this 7th dav of February, 1882, comes Sarah 
B. Bruyn, by her counsel, and files her petition herein praying to 
be made a defendant in this cause ; which motion, being heard by the 
court, is allowed ; and thereupon the said Sarah B. Bruyn files her 
answer to the original bill in this cause, and thereupon also the 
said Sarah Bruyn files her cross-bill herein, and on her motiorr it is 
ordered by the court that the defendants to said eross-bill file their 
auswers thereto on or before the first Monday of April next. 


Orde ron Petition of George yy Steele to he Made Party, KC. 
C'ouNTY oF FRANKLIN ) 
v. -In Chancery. 
sELLEVILLE & ELDORADO RAILROAD COMPANY et al. j 
And now, on this 7th day of February, 1882, comes George W. 


Steele, by his counsel, and files his petition herein praying to be 
made a defendant in this cause; which motion, being heard by the 


; 
' 
i 
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court, is allowed ; and thereupon the said George W. Steele files his 
answer to the original bill in this cause, and thereupon also the 
said George W. Steele files his cross-bill herein, and 
216 ~=on his motion it is ordered by the court that the defendants 
to said cross-bill file their answer thereto on or before the 
first Monday of April next. 


Order on Petition of John Graham to be Made Party, Ke. 


County OF FRANKLIN 
vs. >In Chancery. 
BELLEVILLE & E_porapo RaiLroap Company et al. } 


And now, on this 7th day of February, 1882, comes John Gra- 
ham, by his counsel, and files his petition herein praying to be 
made a defendant in this cause; which motion, being heard by the 
court, is allowed; and thereupon the said John Graham files his 
answer to the original bill in this cause, and thereupon also the 
said John Graham files his cross-bill herein, and on his motion it 
is ordered by the court that the defendants to said é¢ross-bill file their 
answers thereto on or before the first Monday of April next. 


Order On Petition of Rothschild Bros. to be Made Parti s, KC. 


County OF FRANKLIN 
v. > In Chancery. 
BELLEVILLE & ELporRApO RAILROAD CoMPANY e€ al. 


217 And now, on this 7th day of February, 1882, come Roths- 

child Bros., by their counsel, and tile their petition herein 
praying to be made defendants in this cause; which motion, being 
heard by the court, is allowed; and thereupon the said Rothschild 
Bros. file their answer to the original bill in this cause, and there- 
upon also the said Rothsehild Bros. file their cross-bill herein, and 
on their motion it is ordered by the court that the defendants to 
said cross-bill file their answers thereto on or before the first Monday 
of April next. 


And at the same time, to wit, on the day and year last aforesaid, 
came Sarah B. bruyn, Creorge W. Steele, John Graham, and Roths- 
child Brothers, by their respective solicitors, and filed in the office 
of the clerk of said court their respective ¥ petition to be made party 
defendant,” “answer to original bill,” and “ cross-bill,” which said 
several petitions, answers, and cross-bills are respectively in the 
words and figures following, to wit : 

218 Petition of Sarah B. Bruyn to be Made Party Defendant. 
In the United States Cireuit Court for the Southern District of Illi- 
nois. ‘To the January Term, 1882. 
To the Honorable Thomas Drummond, judge of the said court, in 
chancery sitting: 
Your petitioner, Sarah B. Bruyn, respectfully shows unto your 


honor: , 
12—970 
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That she is a resident of the State of New York, and has been a 
resident of said State of New York for many years. That at the Oc- 
tober term, A. D. 1880, of the Franklin county circuit court, and on 
the 27th day of October, A. D. 1580, a final decree was passed and 
entered of record in said court in a certain cause therein pending, 
wherein The County of Franklin was complainant and The Belle- 
ville and Eldorado Railroad Company, Charles A. Aken, county 
clerk of Franklin county, Illinois; W. D. Seeber, sheriff of Franklin 
county, Illinois; Thomas B. Needles, auditor of publie accounts of 

the State of Illinois; J. C. Smith, treasurer of the State of 
219 = Illinois; W. Bavard Cutting, James Hill, William H. Nye, 

James H. Warren, and the unknown holders of one hundred 
and forty-nine bonds, of the denomination of one thousand dollars 
each, issued by Franklin county, in the State of Illinois, in payment 
of subscription to the Belleville and Eldorado Railroad Company, 
were the defefidants. That your petitioner was, at and before the 
commencement of this suit,and now is, the holder and owner of two 
of the bonds of said Franklin county, numbered, respectively, ninety- 
six (96) and ninety-seven (97), each for the sum of one thousand dol- 
lars, issued to the Belleville and Eldorado Railroad Company, which 
bonds were and are a part of the subject-matter of litigation in this 
suit and in the decree in said suit rendered, and petitioner was 
designated and deseribed in the bill of complaint filed and 
in the proceedings had and the deeree obtained herem as 
“the unknown holders of one hundred and_ forty-nine bonds, 
of the denomination of one thousand dollars each, issued by 

Franklin county, in the State of Illinois.” That your 
220) —s petitioner never was within the jurisdiction of the said eir- 

cult court of Franklin county, nor of this court, before the 
presentation of this petition, having never been summoned in the 
aforesaid cause, or been served with a copy of the bill of complaint 
filed therein, nor has she ever received any notice in writing of the 
commencement or pendency of said cause or the rendition of sala 
decree, nor has she ever before dppeare d in this cause by petition, 
plea, or otherwise, nor been a party in any way to said action, nor 
has any decree ever been rendered against your petitioner, except 
as “one of the unknown holders of said bonds,” ete. Your peti- 
tioner therefore asks that she may be heard touching the matter of 
litigation in this cause, and of the decree rendered therein ; that-she 
may be allowed to appear herein and answer the bill of complaint 
heretofore filed, and that her name be inserted as defendant in place 
of “the unknown hold rs of the said bonds,” eu. ; and petitioner 
here and now agrees to pay all reasonable costs and expenses that 
may be taxed against her, but she submits that no costs should be 

taxed against her by reason of the granting of the prayer of 
221 ‘this petition. 

SARAH B. BRUYN, 
By CRATTY BROs. & ULRICH, 
Her Solicitors. 
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STATE OF ILLINOIS, ) ? 
County of Peoria, } és 


Fannie Ss. Steele. of said county, being first duly sworn, on his oath 
says: That he has heard read the foregoing petition and knows the 
contents thereof, and knows them to be true in substance and in facet, 
as he verily believes. 


FANNIE S. STEELE. 


Subseribed and sworn to before me this srd day ot January, A. D. 
1SS2. 
[L. s.] NICHOLAS ULRICH, 
Notary Public. 


(Endorsed :) Filed February 7, 1882. J. A. Jones, clerk. 
222 Answer of Sarah B. Bruyn. 


In the United States Cireuit Court for the Southern District of [li- 
nols. In Chancery. 


THE County OF FRANKLIN, ILLINOTs, 
vs. 
THe BeitLevitte & Etporapo Rai_troap Company, CHARLEs A. 
AKEN, and Others. 


The answer of Sarah B. Bruyn to the bill of complaint fited herein 
by the County of Franklin. 

This defendant, for answer to the said bill of complaint, or to so 

much of it as she is advised it is necessarv for her to make answer 


. 


unto, answering, says: That, at and before the filing of said bill, she 


was, and still is, the dona fide holder and owner of certain of the bonds 
of said Franklin county; that she purchased the said bonds for a 
valuable consideration, in the due course of business, as an invest- 
ment; that she owns two of the said bonds for the sum of one thou- 
sand dollars each, numbered, respectively ninety-six (96) and 
225 so ninety-seven (97), which bonds there 1s interest due from the 
first dav of July, 1SS0, at the rate of eight per cent. per an- 
num. according to ct rtain interest coupons thereto attached: that all 
of said bonds were purchased by defendant in ood faith for a valu- 
able consideration, and without any notice of any defence thereto, 
either in law or in equity, and before the commencement of this suit 
and before the said bonds, or any of them, were due by the terms 
thereof, the interest coupons numbered seven (7), eight (8), and nine 
(9), attached to the said bonds, each for the sum of forty dollars, and 
due respectively January first and July first, 1SS8l,and January 
first, 1SS2, and still due and unpaid, the said County of Franklin, 
though often requested so to do, having refused to pay them; that 
there is due on the principal and interest of the defendants two bonds 
to January first, 1882, the sum of eleven hundred and twenty dol- 
lars on each bond. 
This defendant, further answering, says that she has read the bill 


eee |e ee 
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of complaint herein filed by the County of Franklin, and al! 
224 the charges and allegations therein, and the exhibits thereto 


attached, and that she has also carefully read the answer of 


the German Savings Bank of Davenport, lowa, one of the defend- 
ants, filed in this cause in the circuit court of Franklin county on 
the twenty-seventh day of October, 1881, while this cause was still 


- pending in that court. and she is satisfied that the answer of the 
ae) 


said German Savings Bank is a full and true answer to the said bill 
of complaint, and to each and every of the charges and allegations 
therein contained, and as full an answer to said bill as could be 
made by this defendant, or as she is advised is necessary for her to 
make, and she therefore makes and adopts the said answer of the 
said German Savings Bank of Davenport, and each and every part 
thereof, so far as the same are or can be made applicable as her an- 

swer, the same as though copied herein in full, and that the 
225 same may be considered as the answer of this defendant to 

the said bill of complaint the same as though written out 
herein in full and signed by her, and she asks this court to so con- 
sidered the said answer. 

Wherefore she prays that as to the bonds and coupons of Frank- 
lin county held by her, numbered respectively ninety-six (96) and 
ninety-seven (97), the bill of complaint may be dismissed for want 
of equity, as there is no defense to said bonds either in law or equity, 
and that the injunction be dissolved and held for nought, so fur as 
it affects her or her bonds and coupons, and that she be hence dis- 
missed, with her reasonable costs in this behalf most wrongfully sus 
tained. 

SARAH B. BRUYN, 
sy CRATTY BROs. & ULRICH, 


af i’ Nolicitors. 


226 =STATE OF ILLINOIS, | 
‘ ‘ : a. 
( ounty oT Pi Ord, J 


Fannie 8. Steele, of said county, being first duly sworn on his 
oath, says: That he has heard read the above answer of Sareh B. 
Bruyn; also that part of the answer of the German Savings Bank 
adopted as part of this answer, and knows the contents thereof, and 
that the same are true in substance and in fact, except those matters 
and things stated upon information and belief, and, as to those, he 
believes them to be true. 

FANNIE 8S. STEELE. 


Subscribed and sworn to before me this 3rd day of January, 1882: 
NICHOLAS ULRICH, 
Notary Public. 


(Indorsed:) Filed February 7, 1882. J. A. Jones, clerk. 


» 
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227 Cross-bill of Sarah B. Bruyn. 


In the United States Cireuit Court for the Southern District of Ili- 
nois. To the January Term, 1882. In Chancery. 


THE County oF FRANKLIN 
Us. 
THe BELLEVILLE AND En_porapo Rart_Lroap Company, CHARLEs A. 
AKEN, and Others. 


Saran b. Bruyn ] 
Us. 

THe County or FRANKLIN, ILLINots; CHARLES A. AKEN, 
County Clerk of Franklin County, Illinois; W. D. See- | 
ber, Sheriff and Collector of Franklin County, Ilinois; | 
Kdward Rutz, State Treasurer of the State of Illinois; 
Charles B. Swiggert, Auditor of Public Accounts of the 
State of Illinois. 


Cross- bill. 


For injunction. 


To the Honorable Thomas Drummond, judge of the said court, in 
chancery sitting: 
228 Your oratrix, Sarah B. Bruyn, respectfully represents unto 
your honor that she 1s a resident of Farmer Village, Seneca 
county, State of New York, and has been for many years last past; 
that she was made defendant in this cause by the name and desig- 
nation of “the unknown holders of one hundred and forty-nine 
bonds, of the denomination of one thousand dollars each, issued by 
Franklin county, Illinois;” that upon petition of oratrix to this 
court she has been made party defendant in this cause, and has 
filed her answer to the original bill of complaint, to which original 
bill of complaint and her answer thereto she respectfully refers the 
court for full information as to the subject-matter of litigation in 
this case, and the rights and equities of your oratrix therein, and 
asks leave of court to make the said original bill of complaint and 
the answer of oratrix and the answer of the German Savings Bank 
of Davenport a part of her cross-bill, so far as may be pertinent or 
proper for the purposes of this cross-bill, and to obtain the relief 
herein prayed for. 
229 Your oratrix further shows unto your honor that she holds 
and owns two certain bonds of the said county of Franklin 
that are a part of the subject-matter of the litigation in this cause 
in said original bill described, numbered respectively ninety-six 
(96) and ninety-séven (97); that she purchased the said bonds in the 
due course of business for a full valuable consideration, and she 
avers that she purchased them before the commencement of this 
suit, and without any notice whatever of any defense or pretended 
defense or objection to the said bonds on the part of any one, or as 
to their validity or regularity. She further shows that she was 
never served with any summons in this cause, or any written or 
printed notice of any kind, prior to the purchase of said bonds, giv- 
ing her any intimation that there was any objection or defense to 


94 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


the validity of said bonds; that the said bonds were not then, and 
are not now, due, and that she was an innocent purchaser and 
holder thereof before maturity. 

Your oratrix further avers and charges that the said bonds 
so owned and icld by her were legally and regularly issued 

by the said county of Franklin, wnder and by virtue 
230 of an act of the Legislature of the State of Illinois, ap- 

proved February 22nd, 1861, whieh act, as oratrix avers, was 
regular and valid in all particulars, and fully authorized and em- 
powered the said county of Franklin to vote for and issue the said 
bonds now held by her, which bonds when issued would be, and as 
oratrix charges are now, a valid, legal, and existing obligation against 
the said county of Franklin. She further avers and charges that 
the said county did so issue the said bonds as authorized and voted, 
and did deliver them to bona fide purchasers thereof, for value; that 
said county received a valuable consideration for said bonds so issued 
and did so deliver them without objection or notice of defect or de- 
fense, before the said bonds were due, and they so came into oratrix’- 
hamls as an innocent purchaser without notice. The said bonds 
purport on their face to be regularly and legally authorized and 
issued by the said county.under and by virtue of the said act of Feb- 
ruary 22nd, 1861, and oratrix charges that the said county Is now 
estopped from setting up or urging any defense or objection 
251 to said bonds. 

Your oratrix further shows that the said bonds draw inter- 
est at the rate of eight per cent. per annum, payable semi-annually 
as per certain Interest coupons attached thereto, each for the sum of 
forty dollars, due respectively January first and July first of each 
vear; that there isdue and unpaid on the two bonds held and owned 
by oratrix, the interest coupons maturing January first, 1851, July 
first, 1581, and January first, 1582, each for the sum of forty dollars, 
making a total amount due on each of the said bonds January first, 
1682, for interest, of one hundred and twenty dollars, which sum ts 
still due and unpaid; that she is justly entitled to interest on the 
said coupons from their maturity at legal rates. 

Oratrix further avers that the treasurer of the State of Illinois 
holds in his hands a large amount of money belonging to the county 
of Franklin that was raised and placed in his hands for the special 
purpose of paying the interest on the bonds of your oratrix, with 

others, of the same issue. : 
2 Your oratrix, therefore, prays this honorable court to take 

cognizance of the matters and things as herein and in said 
original bill and said answer alleged, and of her rights and equities 
in the premises, and grant unto her the relief sought for, and to that 
end she makes “the said County of Franklin, Charles A. Aken, 
county clerk of Franklin county; W. D. Seeber, sheriff and collector 
of Franklin county; Edward Rutz, treasurer of the State of IIli- 
nois; Charles B. Swiggert, auditor of public accounts of the State of 
Illinois,” defendants to this cross-bill, and asks that they be re- 
quired to appear and answer the satne, but not under oath (the oath 
being hereby waived), and that the injunction heretofore granted in 
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this case against the State treasurer enjoining him from paying the 
interest coupons held by and belonging to your oratrix — said bonds 
ninety-six (96) and ninety-seven (97) be at once dissolved, and the 

said. treasurer be ordered to pay the said past-due coupons 
255 and interest thereon to your oratrix; and that upon a hear- 

ing hereof a decree may be rendered by this court finding 
that the said bonds and coupons, numbered as above, are a legal, 
valid, regular, and binding obligation of said county of Franklin, 
and that the same shall be fully paid as they mature, both principal 
and interest; that the Injunction: be modified and wholly dissolved 
as to your oratrix’- said bonds, so as to allow the county clerk of said 
l'ranklin county to proceed at once, and annually thereafter, to ex- 
tend the taxes of the said county, and the collecter to collect the 
same for the pavinent of the said interest COUPONS as they annually 
mature, and the principal of said bonds when due, and that the 
state treasure r be allowed and ordered to at once pay the coupons 
of oratrix-’ bonds, now past due, out of the money now in his hands 
be longing to Franklin COUNTY, or in case the ‘Vy are not paid that she 
mav have judgment there for, with interest ; and that the said State 
treasurer be allowed annually thereafter to pay the said coupons for 

oratrix- bonds as they mature, and the principal when due, 
234 without any further interference from the said county of 

Franklin, or of any one whomsoever, as provided by the terms 
of said act of the I] egisi: ature of Illinois, approved February 22nd, 
IS61, under which said bonds are registered 1n the office of the State 
auditor, and that vou will grant unto your oratrix such other and 
further relief as to your honors may seem meet, and she will ever 


~ 


pray, ete, : 
SARAH B. BRUYN., 
By CRATTY BROS. & ULRICH. 


STATE OF ILLINOIS, 
County of Peoria, } 


SS. 


annie s. Steele, of sald county, being firs duly sworh, on his oath 
SavVs. That hie has heard read the for (ome Cross- bill of Sarah 13. 
Bruyn and knows the contents thereof, and knows the same to be 
true in substance and fact, except as to those things on information 
and belief, and as to those /e believes them to be true. 


FANNIE S. STEELE. 


Subscribed and sworn to before me this ora day ot January, A. 
D. 1882. 
LL. s.] NICHOLAS ULRICH, 
Notary Puhlie. 


(Endorsed oe riled lebruary Zz LSS2. ai A. Jones, clerk. 
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235 Petition of George W. Steele to be Made Party Defendant. 


In the United States Circuit Court for the Southern District of I)li- 


nois. ‘lo the January Term, 1582. 


To the Honorable Thomas Drummond, judge of the said court, in 
chancery sitting: 

Your petitioner, George W. Steele, respectfully shows unto your 
honor that he is a resident of the county of Peoria, State of Illinois, 
and has been a resident of said State of Illinois for many years. 

That at the October term, A. D. 1880, of the Franklin county cir- 
cuit court, and on the 27th day of October, A. D. 1880, a final de- 
cree was passed and entered of record in said court in a certain 
cause therein pending, wherein the county of Franklin was com- 
plainant and the Belleville and Eldorado Railroad Company, Charles 
A. Aken, county clerk of Franklin County, Illinois; W. D. Seeber, 
sheriff of Franklin County, Illinois; Thomas B. Needles, auditor of 
public accounts of the State of Illinois; J. C. Smith, treasurer of the 

State of Illinois; W. Bayard Cutting, James Hill, William 
236 H. Nye, James M. Warren, and the unknown holders of one 

hundred and forty-nine bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State of 
Illinois, in payment of subscription to the Belleville and Eldorado 
Railroad Company, were the defendants. 

That your petitioner was at and before the commencement of this 
suit and now is the holder and owner of one of the bonds of said 
Franklin county, numbered ninety-eight (98), for the sum of one 
thousand dollars, issued to the Belleville and Eldorado Railroad 
Company, which bond is and was a part of the subject-matter of 
litigation in this suit, and in the decree rendered in said suit, and 
petitioner was designated and described in the bill of complaint 
filed, and in the proceedings had and the decree obtained therein as 
“the unknown holders of one hundred and forty-nine bonds, of the 
denomination of one thousand dollars each, issued by Franklin 
county, in the State of Illinois.” That your petitioner never was 

within the jurisdiction of the said circuit court of Franklin 
37 county, nor of this court, before the presentation of this peti- 

tion, having never been summoned in the aforesaid cause, or 
been served with a copy of the bill of complaint filed therein, nor 
has he ever received any notice in writing of the commencement or 
pendency of said cause, or the rendition of said decree, nor has he 
ever before appeared in this cause by petition, plea, or otherwise, 
nor been a party in any way to said action, nor has any decree ever 
been rendered against your petitioner, except as “one of the unknown 
holders of said bonds,” «ce. — 

Your petitioner therefore asks that he may be heard touching the 
matter of litigation in this cause, and of the decree rendered therein ; 
tbat he may be allowed to appear herein and answer the bill of com- 
_plaint heretofore filed, and that his name be inserted as defendant 
in place of “the unknown holders of the said bonds,” &e.; and pe- 
tioner here and now agrees to pay all reasonable costs and expenses 


) 


' 
| 
| 
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that may be taxed against him, but he submits that no costs 
238 should be taxed against him by reason of the granting of the 
prayer of this petition. 
GEO. W. STEELE. 
CRATTY BROS. & ULRICH, 


Solicitors for Petitioner. 


STATE OF ILLINOIS, |... 
County of Pi ori, } i 


George W. Steele. of said eounty, he Ing first duly sworn, on his 
oath savs that he has heard read the foregoing petition and knows 
the contents thereof.and knows them to be true,in substance and in 
fact, ius he verily believes. 


GEO. W. STEELE. 


Su bseribed and sworn to before me this 3d day of January, A. D. 
1SS2. 
Tr. 8.) NICHOLAS ULRICH, 
Notary Public. 


(Indorsed :) Filed February 7, 1882. J. A. Jones, clerk. 
939 Answer of Creorge W. Steele. 


In the United States Cireuit Court for the Southern District of Ili- 
nois. In Chancery. 


Tue County or FRANKLIN, ILLINOIS, 
PS. 
Tue BeLLevILLE & E_porapo RAILROAD Company, CHARLES A. 
AKEN, and Others. 


The answer of George W. Steele to the bill of complaint filed herein 
by the County of Franklin. 


This defendant, for answer to the said bill of complaint, or to so 
much of it as he is advised it is necessary for him to make answer 
unto, answering, says that at and before the filing of the said bill he 
we was, and still is, the bona fide holder and owner of one certain 
bond of said Franklin county; that he purchased the said bond for 
a valuable consideration, in the due course of business, as an invest- 
ment; that he owns one of the said bonds for the sum of one thou- 
sand dollars, nutnbered ninety-eight (9S), on which bond there is 
interest due from the first day of July, 1580, at the rate of eight per 
cent. per annum, according to certain interest coupons thereto at- 
tached; that the said bond was purchased by this defendant in 

good faith, for a valuable consideration, and without any 
240 notice of any defense thereto, either in law or in equity, 
and before the commencement of this suit, and before the 
said bond was due by the terms thereof, the interest coupons num- 
bered seven (7), eight (8), and nine (9), attached to the said bond, 
each for the sum of forty-dollars, and due, respectively, January Ist, 
1881, and July Ist, 188], and January Ist, 1552, and still due and 
13--970U 
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unpaid the said county of Franklin, though often réquested so to do, 
having refused to pay them; that there is due on the principal and 
interest of this defendant’s one bond, to January first, 1882, the sum 
of eleven hundred and twenty dollars. 

This defendant, further answering, says that he has read the bill 
of complaint herein filed by the county of Franklin, and all the 
charges and allegations therein and the exhibits thereto attached, 
and that he has carefully read the answer of the German Savings 
Bank ot Davenport, lowa, one of the defendants, filed in} this cause 
in the circuit court of Franklin county on the twenty-seventh (27th) 
day of October, 1581, while this cause was still pending in that 
eourt, and he is satisfied that the answer of the said German 

Savings Bank is a full and true answer to the said bill of 
241 complaint, and to each and every of the charges and allega- 

tions therein contained, and as full an answer to said bill as 
could be made by this defendant, or as he 1s advised it is necessary 
for im to make,and he therefore makes and adopts the said answer 
of the said German Savings Bank of Davenport, and each and every 
part thereof, so far as the same is or can be made applicable, as his 
answer, the same as though copied therein in full, and that the same 
may be considered as the answer of this defendant to the said bill of 
complaint the same as though written out herein in full and signed 
by him, and he asks this court to so consider the said answer. 

Wherefore he prays that as to the bond and coupons of Franklin 
county held by him, numbered ninety-eight (98), the bill of com- 
plaint may be dismissed for want of equity, as there is no defense to 
said bonds, either in law or equity, and that the injunction be dis- 
solved and held for nought, so far as it affects him or his bond and 
coupons, and that he be hence dismissed, with his reasonable costs 
in this behalf most wrongfully sustained. 

GEO. W. STEELE. 

CRATTY BROS. & ULRICH, | 

Solicitor- for Deft. 


242 Srare or [LiINotrs, | __. 
County of Peoria, § - 

George W. Steele, of said county, being first duly sworn, on his 
oath says that he has heard read the above answer of George W. 
Steele, also that part of the answer of the German Savings Bank 
adopted as part of this answer, and knows the contents thereof, and 
that the same are true in substance and in fact, except those matters 
and things stated upon information and _ belief, and as to them he 
believes them to be true. 


GEO. W. STEELE. 
Subscribed and sworn to before me this 3rd day of January, A. D. 
1882. 
[L. s.] NICHOLAS ULRICH, 
Notary Public. 


(Indorsed;) Filed February 7, 1882. J. A. Jones, clerk. 


oe 
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245 Cross- Bill of George W. Steele. 


In the United States Cireuit Court for the Southern District of Ih- 
nois. To the January Term, 1882. In Chancery. 


THe County or FRANLIN 
vs. 
Tue BELLEVILLE AND E_porApDO RatLrRoap Company, CHARLES A. 
AIKEN, and Others. 


GEORGE H. STEELE 
Us. 

Tue County or FRANKLIN, ILLINOIS, CHARLES A. AKEN, | 
County Clerk of Franklin County, Illinois; W. D. | 
Seeber, Sheriff and Collector of Franklin County, II- 
linois: Edward Rutz, State Treasurer of the State of 
[llinois; Charles B. Swiggert, Auditor of Public Ae- 


Crose-bill. 
conts of the State of Illinois. J 


For injunction. 


To the Honorable Thomas Drummond, judge of the said court, in 
chancery sitting : 
Your orator, George W. Steele, respectfully represents unto 
244 your honor that he is a resident of Peoria, in the county of 
Peoria, and State of Illinois, and has been for many years 
last past: that he was made defendant in this cause by the name 
and designation of “the unknown holders of one hundred and 
forty-nine bonds of the denomination of one thousand dollars each, 
issued by Franklin county, [llinois;” that upon petition of orator to 
this court he has been made party defendant in this cause, and has 
filed his answer to the original bill of complaint, to which original 
bill of complaint and his answer thereto he respectfully refers the 
court for full infomation as to the subject-matter of litigation in 
this case and the rights and equities of your orator therein, and asks 
leave of the court to make the said original bill of complaint and 
the answer of orator and the answer of the German Savings Bank 
of Davenport a part of his cross-bill, so far as may be pertinent or 
proper for the purposes of this cross-bill, and to obtain the relief 
herein prayed for. 
Your orator further shows unto vou honor that he holds and 
245 owns one certain bond of the said County of Franklin that is 
a part of the subject-matter of litigation in this cause, in said 
original bill described, numbered ninety-eight (98); that he pur- 
chased the said bond in the due course of business for a full, valua- 
ble consideration, and he avers that he purchased it before the com- 
mencement of this suit, and without any notice whatever of any de- 
fense, or pretended defense, or objection to the said bond on the part 
of any one, as to its validity or regularity. 
He further shows that he was never served with any summons in 
this cause, or any written or printed notice of any kind prior to the 
purchase of said bond, giving him any intimation that there was any 
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objection or defense to the validity of said bond; that the said bond 
was not then and is not now due, and that he was an innocent pur- 
chaser and holder thereof before maturity. 

Your orator further avers and charges that the said bond so owned 


and held by him was legally and regularly ixsned by the said 
County of Franklin under and by virue of an ac the Legislature 

of the State of Illinois, apyroved February ./, 1861, which 
246 ~— act, as your orator avers, \. is regular and vatid in all partic- 

ulars, and fu!'v authorized and empowered the said County 
of Franklin to vo » snd issue the said bond now held bv him, 
which bond, when isstic:!, would be, and as orator charges is now, a 


ralid, legal, and existing obligation against the. said County of 
Franklin. 

He further aversand charges that the said county did so issue the 
said bonds as authorized and voted, and did deliver them to bona fide 
purchasers thereof for value; that said county received a valuable 
consideration for said bonds so issued, and did so deliver them with- 
out objection or notice of defect or defense before the said bonds were 
due, and said bond so came into orator’s hands as an innocent pur- 
chaser without notice. The said bonds purport on their face to be 
regularly and legally authorized and issued by the said county un- 
der and by virtue of the said act of February 22nd, 1861, and orator 


charges that the said county Is now estopped from setting up or, 


urging any defense or objection to said bonds. 
247 Your orator further shows that the said bonds draw interest 

at the rate of eight per cent. per annuin, payable semi-annu- 
ally, as per certain interest COUPONS attached thereto, each for the 
sum of forty dollars, due respectively January first and July first of 
each year; that there is now due and unpaid on the one bond held 
and owned by orator the interest coupons maturing January first, 
1881, July 1st, 1881, and January first, 1882, each for the sum of 
forty dollars, making a total amount due on the said bond January 
first, 1882, for interest of one hundred and twenty dollars, which sum 
is still due and unpaid; that he is justly entitled to interest on the 
said coupons from their maturity at legal rates. 

Orator further avers that the treasurer of the State of Illinois holds 
in his hands a large amount of money belonging to the county of 
Franklin, that was raised and placed in his hands for the especial 
purpose of paying the interest on the bond of your orator, with others 
of the same issue. 

Your orator therefore prays this honorable court to take cognizance 

of the matters and things as herein and in said original bill 
248 and said answer alleged, and of his rights and equities in the 

premises, and grant unto him the relief sought for, and to 
that end he makes the said “county of Franklin, Charles A. Aken, 
county clerk of Franklin county; W. D.Seeber, sheriff and collector 
of Franklin county; Edward Rutz, treasurer of the State of Illinois; 
Charles P. Swiggert, auditor of public accounts of the State of Illinois,” 
defendants to this cross-bill, and asks that they be required to appear 
and answer the same, but not under oath (the oath being hereby 
waived), and that the injunction heretofore granted in this case against 
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the State treasurer, enjoining him from paying the interest coupons, 
held by and belonging to your orator’s said bond ninety-eight (98), 
be at once dissolved, and the said treasurer be ordered to pay the said 
past-due coupons, and interest thereon, to your orator, and that upon a 
hearing hereof a decree may be rendered by this court finding that the 
said bond and coupons numbered as above are a legal, valid, regular, 
and binding obligation of said county of Franklin, and that the same 
shall be fully paid as they mature, both principal and interest ; 
249 that the injunction be modified and wholly dissolved as to 
your orator’s said bond, so as to allow the county clerk of said 
Franklin county to proceed at once, and annually thereafter, to ex- 
tend the taxes of thesaid county, and the collector to collect the same 
for the payment of the said interest coupons as they annually ma- 
ture, and the principal of the said bond when due, and that the 
State treasurer be allowed and ordered to at once pay the COUpPOns 
of orator’s bond, now past due, out of the money now In his hands 
belonging to Franklin county, or, in case they are not paid, that he 
may have judgment therefor with interest, and that the said State 
treasurer be allowed annually thereafter to pay the said coupons on 
orator’s bond as they mature, and the principal, when due, without 
anv further interference from the said county of Franklin, or of any 
one whomsoever, as provided by the terms of said act of the Legis- 
lature of Illinois, approved February 22nd, 1561, under which 
250 said bond is registered in the office of the State auditor, and 
that you will grant unto your orator such other and further 
relief as to your honors may seem meet, and he will ever pray, ete. 
GEO. W. STEELE. 
CRATTY BROS. & ULRICH, 


Solicitors for Orator. 


STATE OF ILLINOIS, } a 
County of Peoria, j His 


George W. Steele, of said county, being first duly sworn, on his oath 
saysthat he has heard read the foregoing cross-bill of George W. Steele, 
and knows the contents thereof, and knows’ the same to be true in 
substance and fact, except to those things stated on information and 
belief, and as to those he believes them to be true. 


GEO. W. STEELE. 


Subseribed and sworn to before me this 3rd day of January, A. D. 
1SS2. 
[1 s.] NICHOLAS ULRICH, 
Notary Public. 


(Indorsed:) Filed February 7, h182. J. A. Jones, clerk. 
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251 Petition of John Graham to be Made Party Defendant. 


In the United States Circuit Court for the Southern District of 
Illinois. To the January Term, 1582. 


To the Honorable Thomas Drummond, judge of the said court, i 
chancery sitting: 

Your petitioner, John Graham, respec ‘tfully shows unto your honor 
that he is a resident of the county of Peoria and State of Illinois, 
and bas been a resident of said State of Illinois for many years; 
that at the October term, A. D. 1880, of the Franklin county circuit 
court, and on tire 27th dav of October, A. D. LSSO, a final deeree 
Was passed and entered of record in said court in a certain cause 
therein pending, wherein The County of Franklin was complainant 
and The Belleville and Eldorado Railroad Company, Charles A. 
Aken, county clerk of Franklin county, [llinois; W. D. Seeber, sheriff 
of Franklin county, Illinois; Thomas Bb. Needles, auditor of public 
accounts of the State of Illinois; J. C. Smith, treasurer of the State 
of Illinois; W. Bayard Cutting, James Hill, William Hl. Nve, James 

M Warren, and the unknown holders of one hundred and 
252 ~=—s forty-nine bonds of the denomination of one thousand dollars 

each, issued by Franklin county, in the State of Illinois, in 
paymeut of subscription to the Belleville and Eldorado Railroad 
Company, were the defendants. That your petitioner was, at and 
before the commencement of this suit, and now ts, the holder and 
owner of one of the bonds of said Franklin county, numbered nine- 
teen (19), for the sum of one thousand doll: ars, issued to the Belle- 
ville and Eldorado Railroad Company, which bond is and: was a 
part of the subject-matter of litigation in this suit, and in the’ decree 
rendered in said suit, and petitioner was designated and described 
in the bill of complaint filed and in the proceedings had, and the 
decree obtained therein, as “theunknown holders of one hundred 
and forty-nine bonds, of the denomination of one thousand dollars 
each, issued by Franklin county, in the State of [llinois.” 

That your petitioner never was within the jurisdiction of the said 
circuit court of Franklin county, nor of this court, before the pre- 
sentation of this petition, having never been summoned in the afore- 
said cause, or being served with a copy of the bill of complaint filed 

therein, nor has he ever received any notice in writing of the 
253 commencement or pendency of said cause, or the rendition 

of said decree, nor has hee ver be fore ap pe ared in this cause 
by petition, plea, or otherwise, nor been a party in any way to said 
action, 1 nor has any decree ever been rendered against your petitioner 
except as “one of the unknown holders of said bonds,” &e. 

Your petitioner, therefore, asks that he may be heard touching 
the matter of litigation in this cause, and of ‘the decree re ndered 
therein, that he may be allowed to appear herein and answer the 
bill of complaint heretofore filed, and that his name be inserted as 
defendant in place of “the unknown holders of the said bonds,” &ce., 
and petitioner here and now agrees to pay all reasonable costs and 
expenses that may be taxed against him, but he submits that no 
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costs should be taxed against him by reason of the granting of the 
prayer of this petition. 
JOHN GRAHAM. 
CRATTY BROS. & ULRICH, | 


Solicitors for Petitioner. 


254 STATE OF ILLINOIS, } 
. . . P BO « 
( ounty of Peoria, ) 


Nicholas Ulrich, of said county, being first duly sworn, on his 
oath says: That he has heard read the foregoing petition, and knows 
the contents thereof, and knows them to be true in substance and 
in fact, as he verily believes. 

NICHOLAS ULRICH. 

Subscribed and sworn to before me this 18th day of January, 
A. D. 1382. 

[L. s.] SAMUEL C. GALLUP, 
Notary Public. 


(Indorsed:).Filed February 7, 1882. J. A. Jones, clerk. 


2.) Answe r of John Graham. 


In the United States Circuit Court for the Southern District of Ili- 
nois. In Chancery. 


Tne County OF FRANKLIN, ILLINOIs, 
is, 
Tue Bettvitte & ELporapo RAILROAD ComMPpaANy, CHARLES A. 
AKEN, and Others. 


The answer of Jolin Graham to the bill of complaint filed herein by 
the County of Franklin. 


This defendant, for answer to the said bill of complaint, or to so 
much of it as he is advised it is necessary for him to make answer 
unto, answering, says: That at and before the filing of the said bill 
he was and still is the bona fide holder and owner of one certain bond 
of said Franklin county; that he purchased the said bond for a val- 
uable consideration, in the due course of business, as an investment; 
that he owns one of the said bonds, for the sum of one thousand dol- 
lars, numbered nineteen (19). on which bond there is interest due 
from the first day of July, 1850, at the rate of eight per cent. per 
annum, according to certain Interest coupons thereto attached; that 

the said Lond was purchased by this defendant in good faith 
256 for a valuable consideration, and without any notice of any 

defense thereto, either in law or in equity, and before the 
commencement of this suit, and before the said bond was due by the 
terms thereof, the interest coupons numbered seven (7), eight (8), 
and nine (9) attached to the said bond, each for the sum of forty 
dollars and due respectively, January Ist and July Ist, 1881, and 
January Ist, 1882, and still due and unpaid, the said county of 
Franklin, though often requested so to do, having refused to pay 
them; that there is due on the principal and interest of this defend- - 


td 
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ant’s one bond to January Ist, 1882, the sum of eleven hundred and 
twenty dollars. 


This defendant, further answering, savs:‘that he has read the bill 


of complaint herein filed by the County of Franklin, and all the 
charges and allegations therein, and the exhibits and thereto‘attached ; 
and that he has carefully read the answer of the German Savings 
Bank of Davenport, Iowa, one of the defendants, filed in this cause 
in the circuit court of Franklin county on the twenty-seventh (27th) 

day of October, 1881, while this cause was still pending in 
207 that court, and he is satisfied that the answer of the said Ger- 


man Savings Bank is a full and true answer to the said bill of 


complaint, and to each and every of the charges and allegations 
therein contained, and as full an answer to said bill as could be 
made by this defendant, or as he is advised it is necessary for him 
to make; and he therefore makes and adopts the said answer of the 
said German Savings Bank of Davenport, and each and every part 
thereof, so far as the same is or can be made applicable as his an- 
swer, the same as though copied herein in full, and that the same 
may be considered as the answer of this defendant to the said bill 
‘of complaint, the same as though written out herein in full and 
signed by him, and he asks this court to so consider the said answer. 
Wherefore he prays that as to the bond and coupons of Franklin 
county held by him, numbered nineteen (19), the bill of com- 
plaint may be dismissed for want of equity, as there is no defense 
to said bonds, either in law or equity, and. that the injunction be 
dissolved and held for naught, so far as it affects him or his 

258 bond and coupons, and that he may be hence dismissed with 
his reasonable costs in this behalf most wrongfully sustained. 

JOHN GRAHAM. 
CRATTY BROS. & ULRICH, 
Solicitors for Deft. 


STATE OF ILLINoIs, | __. 

County of Peoria, hey 

Nicholas Ulrich, on behalf of said defendant, being first duly 
sworn, on his oath says: That he has read the above answer of John 
Graham ; also that part of the answer of The German Savings Bank 
of Davenport adopted as part of this answer, and knows the con- 
tents thereof, and that the same are true in substance and in fact. 
except those matters and things stated upon information and belief, 
and as to them he believes them to be true. 


NICHOLAS ULRICH. 


Subscribed and sworn to before me this 18th day of January, 
1882. 
[L. s.] SAMUEL C. GALLUP, 
Notary Public. 


(Indorsed :) Filed February 7, 1882. J. A. Jones, clerk. 


ctl os tap 
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959 Cross- Bill of John Graham. 


In the United States Circuit Court for the Southern District of Ili- 
nois. ‘To the January Term, 1882. In Chancery. 


THe County oF FRANKLIN 
us. 
THe BELLEVILLE AND ELporapo RaiLroAp Company, CHARLES 
A. AKEN, and Others. 


JOHN GRAHAM ; 
Us. 

THe County oF FRANKLIN, ILLINOIS; CHaARLEs A. 
Aken,County Clerk of Franklin County, Illinois ; Cross bill 
W. D. Seeber, Sheriff and Collector of Franklin { _ for relief. 
County, Illinois; Edward Rutz, State Treasurer of | 
the State of Illinois; Charles B. Swiggert, Auditor 
of Public Accounts of the State of Illinois. 


For injunction. 


To the Honorable Thomas Drummond, judge of the said court, in 
chancery sitting: 
Your orator, John Graham, respectfully represents unto 
260 your honor that he is a resident of Peoria, in the county of 
Peoria, and State of Illinois, and has been for many years last 
past; that he was made defendant in this cause by the name and 
designation of the “unknown holders of onehundred and forty-nine 
bonds, of the denomination ol one thousand dollars each, issued by 
Franklin county, Illinois;” that upon petition of orator to this court 
he has been made party defendant in this cause, and has filed his 
answer to the original bill of complaint, to which original bill of 
coniplaint and his answer thereto he respectfully refers the court 
for fuller information as to the subject-matter of litigation in this 
cause and the rights and equities of your orator therein, and asks 
leave of court to make the said original bill of complaint, and the 
answer. of orator, and the answer of the German Savings Bank of 
Davenport, a part of his cross-bill, so far as may be pertinent or 
proper for the purposes of this cross-bill and to obtain the relief 
herein prayed for. ' 
Your orator further shows unto your honor that he holds and 
owns one certain bond of the said county of Franklin that is a part 
of the subject-matter of litigation in this cause, in said orig- 
261 inal bill described, numbered nineteen (19); that he pur- 
chased the said bond in the due course of business, for a full 
valuable consideration, and he avers that he purchased it before the 
commencement of this suit, and ‘vithout any due notice whatever 
of any defense, or pretended defense, or objection to the said bond 
on the part of any one as to its validity or regularity. He further 
shows that he was never served with any summons in this cause, or 
any written or printed notice of any kind prior to the purchase of 
said bond, giving bim any intimation that there was any objection 
or defense to the validity of said bond; that the said bond was not 
14—O70 
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then and is not now due, and that he was an innocent purchaser 
and holder thereof before maturity. 

Your orator further avers and charges that the said bonds so owned 
and held by him was legally and regularly issued by the said 
county of Franklin, under and by virtue of the State of Illinos, ap- 
proved November 6th, 1849, which act, as orator avers, was regu- 
lar/y and valid in all particulars, and fully authorized and empow- 

ered the said county of Franklin to vote for and issue the 
262 said bond now held by him, which bond when issued would 

be, and as orator charges is now, a valid, legal, and existing 
obligation against the said county of Franklin. 

He further avers and charges that the said county did so issue 
the said bonds as authorized and voted, and did deliver them to 
bona fide purchasers thereof for value; that said county received a 
valuable consideration for said bonds so issued, and did so deliver 
them, without objection or notice of defect or defense, before the said 
bonds were due, and said bond so came into orator’s hands as an 
innocent purchaser, without notice. The said bonds purport on 
their face to be regularly and legally authorized and issued by the 
said county, under and by virtue of the said act of November 6th, 
1849, and orator charges that the said county is now estopped from 
setting up or urging and defense or objection to said bonds. 

Your orator further shows that the said bonds draw interest at the 
rate of eight per cent. per annum, payable semi-annually, as per 
certain Interest coupons attached thereto, each for the sum of forty 
dollars, due, respectively, January first and July first of each year; 

that there is now due and unpaid on the one bond held and 
263 owned by orator the interest coupons maturing January first, 

1881, July first, 1881, and January first, 1882, each for the 
sum of forty dollars, making a total amount due on said bond Jan- 
uary first, 1882, for interest of one hundred and twenty dollars, 
which sum is still due and unpaid; that he is justly entitled to in- 
terest on the said coupons from their maturity at legal rates. 

Orator further avers that the treasurer of the State of Illinois 
holds in his hands a large amount of money belonging to the county 
of Franklin that was raised and placed in his hands for the especial 
purpose of paying the interest on the bond of your orator with 
others of the same issue. 

Your orator therefore prays this honorable .court to take cogni- 
zance of the matters and things as herein and in said original bill 
and said answer alleged, and of his rights and equities in the prem- 
ises, and grant unto him the relief sought for; and to that end he 
make- the said “County of Franklin,” Charles A. Akin, county 
clerk of Franklin; W. D. Seeber, sheriff and collector of Frank- 
lin county; Edward Rutz, treasurer of the State of Illinois; 

Charles b. Swiggert, auditor of public accounts of the State of 
264 Illinois, defendants to this cross-bill, and asks that they be 
required to appear and answer the same, but not under oath 
(the oath being hereby waived), and that the injunction heretofore 
- granted in this case against the State treasurer, enjoining him from 
paying the interest coupons held by and belonging to your 
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orator’s said bond nineteen (19) be at once dissolved, and the said 
treasurer be ordered to pay the said past-due coupons and interest 
thereon to your orator, and that upon a hearing hereof a decree may 
be rendered by this court finding that the said bond and coupons 
numbered as above are a legal, valid, regular, and binding obliga- 
tion of said county of Franklin, and that the same shall be fully 
paid as they mature, both principal and interest; that the injune- 
tion be modified and wholly dissolved as to your orator’s said bond, . 
so as to allow the county clerk of said Franklin county to proceed 
at once, and annually thereafter, to extend the taxes of the said 

county, and the coliector to collect the same for the payment 
265 of the said interest coupons as they annually mature, and the 

principal of the said bond when due, and that the State treas- 
urer be allowed and ordered to at once pay the coupons of orator’s 
bond, now past due, out of the money now in his hands belonging 
to Franklin county, or in case they are not paid, that he may have 
judgment therefor with interest, and that the said State treasurer be 
allowed annually thereafter to pay the said coupons on orator’s 
bond as they mature, and the principal when due, without any fur- 
ther interference from the said county of Franklin, or of any one 
whomsoever, as provided by the terms of said act of the Legislature 
of Illinois, approved November 6th, 1849, under which said bond is 
registered in the office of the State auditor, and that you will grant 
unto your orator such other and further relief as to your honor may 
seem meet; and he will ever pray, WC. 

JOHN GRAHAM, 
By CRATTY BROS. & ULRICH, 
Solicitors for Vrator. 

266 Unirep Srates oF AMERICA, | _. 

State of Illinois. County of Peoria, ( es 

Nicholas Ulrich, of said county, being first duly sworn, on his 

oath says: That he has heard read the foregoing cross-bill of John 
Graham, and knows the contents thereof, and knows the same to be 
true in substance and in fact, except to those things stated on informa- 
tion and belief, and as to those he believes them to be true. 


NICHOLAS ULRICH. 
Subseribed and sworn to before me this 18th day of January, A. 
D. 1882. 
[L. 8. | SAMUEL C. GALLUP, 
Notary Publie. 


(Indorsed:) Filed February 7, 1882. J. A. Jones, clerk. 

267 Petition of Solomon Rothschild and Benjamin Rothschild to be 

Made Parties Defendant. 
In the United States Cireuit Court, District of Illinois. To the Jan- 
uary Term, 1882. 

To the Honorable T. Drummond, judge of the said court, in chan- 
cery sitting: 
Your petitioner-, Solomon Rothschild and Benjamin Rothschild, 
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partners, doing business under the firm name of Rothschild Bros., 
respectfully show unto your honor that they are residents of the 
State of Indiana, and are there doing business as bankers. ‘That at 
the October term, A. D. 1880, of the Franklin county cireuit court, 
and on the 27th day of October, A. D. 1880, a final decree was passed 
and entered of record in said court in a certain cause therein pend- 
ing, wherein The County of Franklin was complainant and The Belle- 
ville and Eldorado Railroad Company, Charles A. Akin, county clerk 
of Franklin county; Illinois, W. D. Seeber, sheriff of Franklin county, 
Illinois; Thomas B. Needles, auditor of public accounts of the 
State of Illinois; J. C. Smith, treasurer of the State of Illinots; 
W. Bayard Cutting, James Hill, William H. Nye, James M. 
Warren, and the unknown holders of one hundred and _forty- 
nine bonds, of the denomination of one thousand dollars 
268 ach, issued by Franklin county, in the State of Illinois, in 
payment of subscription to the Belleville and Eldorado Rail- 
road Company, were the defendants; that your petitioners were at 
and before the commencement of this suit, and now are, the holders 
and owners of ten of the bonds of said Franklin county, numbered 
respectively nine (9), thirteen (13), eighteen (18), twenty (20), twenty- 
one (21), forty-nine (49), fifty (50), fifty-one (51), fifty-two (52), and 
fifty-three (53), each for the sum of one thousand dollars, issued to 
the Belleville and Eldorado Railroad Company, which bonds were, 
and are, a part of the subject-matter of litigation in this suit, and in 
the decree: in said suit rendered, and these petitioners were desig- 
nated and described in the bill of complaint filed, and in the pro- 
ceedings had, and the decree obtained herein, as “the unknown 
holders of said bonds of said county,” &c.; that your petitioners 
never were within the jurisdiction of the said circuit court of Frank- 
lin county, nor of this court, before the presentation of this petition, 
having never been summoned in the aforesaid cause, or been 
269 served with a COpy of the bill of complaint filed therein ; nor 
have they, or either of them, ever received any notice in writ- 
ing of the commencement or pendency of said cause, or of the rendi- 
tion of said decree, nor have they ever before appeared in this cause 
by petition, plea, or otherwise, nor been a party in any way to the 
said action, nor has any decree ever been rendered against your pe- 
titioners except as one of “ the unknown holders and owners of said 
bonds of said county,” ete. 

Your petitioners therefore ask that they be heard touching the 
the matter of the litigation in this cause, and of the decree rendered 
therein, ‘that they may be allowed to appear herein and answer the 
bill of complaint heretofore filed, and that their names be inserted 
as defendants in place of “ the unknown holders of the said bonds of 
said county;:’ and petitioners here and now agree to pay all rea- 
sonable costs and expenses that may be taxed against them, but 
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they submit that no costs should be taxed against them by reason 
of the granting of the prayer of this petition. 
SOLOMON ROTHSCHILD, 

270 BENJAMIN ROTHSCHILD, 

By ALDRICH & BARRETT, 

Their Sol’rs. 
CRATTY BROS. & ULRICH, 
Of Counsel. 


STATE OF INDIANA, | . 
County of Allen, {~~ 


4 7 


Solomon Rothschild, of said county, being first duly sworn, on his 
oath says: That he has heard read the foregoing petition, and knows 
the contents thereof, and knows them to be true in substance and in 
fact, and he verily believes. 


SOLOMON ROTHCHILD. 


Subscribed and sworn to before me this second day of January, 
A. D. 1882. 
[L. s.] : F. E. BOWEN, 
Notary Public. 


(Indorsed:) Filed February 7, 1882. J. A. Jones, clerk. 


Answer of Solomon Rothschild and Benjamin Rothschild. 


bo 
~] 
ee 


In the United States Circuit Court for the District of Illinois. 
In Chancery. 


Tue County OF FRANKLIN, ILLINOIS, 
; vs. 
Tue BELLEVILLE AND ELporApo RarILroap Company, CHARLES A. 
AKIN, and Others. 


The answer of Solomon Rothschild and Benjamin Rothschild to the 
bill of complaint filed herein by the County of Franklin. 


These defendants, for answer to the said bill of complaint, or to so 
much of it as they are advised it is necessary for them to make answer 
unto,say: That at and before the filing of the said bill they were and 
still are the bona fida owners and holders of certain of the bonds of said 
Franklin county; that they purchased thesaid bonds fora valuable con- 
sideration inthe due courseor their tradeas bankers; that defendants 

own ten of the said bonds, for the sum of one thousand dollars, 
272 ~each, numbered respectively. nine (9), thirteen (13), eighteen 

(18), twenty (20), twenty-one (21), forty-nine (49), fifty (50), 
fifty-one (51), fifty-two (52), and fifty-three (53), on which bonds there 
is interest due from the first day of July, 1880, at the rate of eight 
per cent. per annum, according to certain interest coupons thereto 
attached; that allof said bonds were purchased by defendants in 
good faith for a valuable consideration, and without any notice of 
any defense thereto, either in law or in equity, and before the com- 
mencement of this suit,and before the said bonds, or any of them, were 


s 
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due by the terms thereof, the interest coupons numbered seven (7), 

eight (8), and nine (9) attached to those bonds, each for the sum of 

forty dollars, and due respectively January first and July first, 1881, 

and January first, 1882, are still due and unpaid, the said county of 

Franklin, though often requested so to do, having refused to pay 
them; that there is due on the principal and interest of the 

273 defendants’ ten bonds to January first, 1882, the sum of eleven 
hundred and twenty dollars on each bond. 

The defendants, further answering, say that they have read the 
bill of complaint herein filed by the County of Franklin, and all the 
charges and allegations therein, and the exhibits thereto attached, 
and they have also carefully read the answer of the German Savings 

sank of Davenport, Iowa, one of the defendants herein, filed in this 
cause in the circuit court of Franklin county on the iwenty-seventh 
day of October, 1581, while this cause was still pending in that court, 
and these defendants are satisfied that the answer of the said German 
Savings bank is a full and true answer to the said bill of complaint, 
and to each and every of the charges and allegations therein con- 
tained, and as full an answer to said bill as could be made by these 
defendants, or as they are advised it is necessary for them to make, 
and they therefore make and adopt the said answer of the said Ger- 
man Savings Bank of Davenport, and each and every part thereof, 
so far as the same are or can be made applicable, as their an- 
274 ~=swer, and the answer of each of them, the same as though 
copied herein in full, and that the same may be considered as 
the answer of these defendants to the said bill of complaint the same 
as though written out herein in full and signed by these defendants, 
and they ask this court to so consider the said answer. 

Wherefore these defendants pray that, as to themselves and the 
bonds and coupons of Franklin county held by them, numbered, re- 
spectively, nine (9), thirteen (13), eighteen (18), twenty (20), twenty- 
one (21), forty-nine (49), fifty (50), fifty-one (51), fifty-two (52), and 
fifiv-three (53), the bill of complaint may be dismissed for want of 
equity, as there is no defense to said bonds, either in law or equity, 
and that the Injunction be dissolved and held for nought, sy far as 
it affects these defendants or their bonds and coupons, and that these 
defendants be hence dismissed, with their reasonable costs in this 
behalf most wrongfully sustained. 

SOLOMON ROTHSCHILD, 
BENJAMIN ROTHSCHILD, 
By ALDRICH & BARRETT, ’ 


The ir Solicitors. — 
CRATTY BROS. & ULRICH, 
Of Counsel. 


275 STATE OF INDIANA, | 
County of Allen, | 


8S - 


Solomon Rothschild and Benjamin Rothschild, of said county, 
being each first duly sworn, on his oath says: That he has heard read 
the above answer of Solomon Rothschild and Benjamin Rothschild, ; 
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and also that part of the answer of the German Savings Bank adopted 
as a part of this answer, and knows the contents thereof, and that 
the same are true in substance and in fact, except those matters and 
things stated upon information and belief, and as to those he believes 
them to be true. 
SOLOMON ROTHSCHILD. 
BENJAMIN ROTHSCHILD. 


Subscribed and sworn to before me this second day of January, 
1882. 
IL. 8. ] Fr. E. BOWEN, 
Notary Public. 


(Indorsed :) Filed February 7, 1882. J. A. Jones, clerk. 


276 = Cross- Bill of Solomon Rothschild and Benjamin Rothschild. 


In the United States Cireuit Court for the Southern District of 
Illinois. To the January Term, 1882, In Chancery. 


Tue County or FRANKLIN 
US, 
Tue BELLEVILLE AND ELporRApo RAILROAD Company, CHARLES A. 
AKIN, and Others. 


SoLoMOoN Roruscuitp and BENJAMIN ROTHSCHILD 
Us, 

THe County oF FRANKLIN, ILLINOIS; CHARLES A. AKIN, 
County Clerk of Franklin County, Hlinois; W. D.t ¢. ooo pin] 
Seeber, Sheriff and Collector of Franklin County, “ 
illinois: Edward Rutz, State Treasurer of the State 
of Illinois; Charles B. Swiggert, Auditor of Public 
Accounts of the State of Illinois. 


For injunction. 


To the honorable judge of the said court,in chancery sitting 
2ii Your orators, Solomon Rothschild and Benjamin Roths- 

child, respectfully represent unto your honor that thev are 
residents of Fort Wayne, State of Indiana, and have been for many 
years last past, and have been for many years there engaged in the 
clothing business, and were so engaged before and at the time of 
the commencement of this suit in the State court of Franklin 
county, Illinois, by the filing of the original bill of complaint 
herein ; that they were made defendants in this cause by the name 
and designation of “ the unknown holders of one hundred and forty- 
nine bonds of the denomination of one thousand dollars each, issued 
by Franklin county, Illinois;” that, upon petition of orators to this 
court, they have been made parties defendant in this cause, and 
have filed their answer to the original bill of complaint ; to which 
original bill of complaint and the answer of these defendants they 
respectfully refer the court for full information as to the subject- 
matter of litigation in this case, and the rights and equities of your 
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orators therein, and ask leave of court to make the said original bill 
of complaint and the answer of orators and the answer of the 
278 German Savings Bank of Davenport a part of this your ora- 
tor’s cross-bill, so far as the same may be pertinent or proper 
for the purposes of this cross-bill, and to obtain the relief herein 
prayed for. 

Your orators further show unto your honor that they hold and 
own certain bonds of the said county of Franklin that are a part of 
the subject-matter of the litigation in this cause, in said original bill 
deseribed, numbered respectively nine (‘)), thirteen (13), eighteen (15), 
twenty (20), twenty-one (21), forty-nine (49), fifty (00), fifty-one (51), 
fifty-two (52), and fifty-three (53); that they purchased the said 
bonds in the due course of their business as bankers for a fall, val- 
uable consideration, and orators aver that they purchased them be- 
fore the commencement of this suit and without any notice what- 
ever of any defense or pretended defense or objection to the said 
bond on the part of any one or as to their validity or regularity. 
They further show that they were never served with any summons 
in this case or any written or printed notice of any kind prior to 
the purchase of said bonds giving them ary intimation that there 

was any objection or defense to the validity of said bonds; 
279 that the said bonds were not then and are not now due, and 

that orators were innocent purchasers and holders thereof 
before maturity. 

Your orators further aver and charge that the said bonds so owned 
and held by them were legally and regularly issued by the said 
county of Franklin under and by virtue of an act of the Legislature 
of the State of Illinois, approved February 22nd, 1861, which act 
orators aver was regular and valid in all particulars, and fully au- 
thorized and empowered the said county of Franklin to vote for and 
issue the said bonds now held by orators, which bonds when issued 
would be, and, as orator charges, are now, a valid, legal, and exist- 
ing obligation against the said county of Franklin. 

Your orators further aver and charge that the said county did so 
issue the said bonds as authorized and voted, and did deliver them 
to bona fide purchasers thereof for value; that said county received 
a valuable consideration for said bonds so issued, and did so deliver 
them, without objection or notice of defect or defense, before the said 
bonds were due, and they so came into orators’ hands as innocent 

purchasers without notice. 
280 The said bonds purport on their face ‘to be regular and 
legally authorized and issued by the said county under and 
by virtue of the said act of February 22nd, 1861, and orators charge 
that the said county is now estopped from setting up or urging any 
defense or objection to said bonds. 

Your orators further show that the said bonds draw interest at the 
rate of eight per cent. per annum, payable semi-annually, as per 
certain interest coupons attached thereto, each for the sum of forty 
dollars, due respectively January first and July first of each year; 
that there is due and unpaid on the ten bonds held and owned by 
orators the interest coupons maturing January first, 1881, July first, 
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1881, and January first, 1882, each for the sum of forty dollars, 
making a total amount of interest due on the said bonds January 
first, 1582, of twelve hundred dollars, which sum is still due and 
unpaid ; that orators are justly entitled to interest on the said cou- 
pons from their maturity at legal rates. 
281 Your orators further aver that the treasurer of the State of 
Illinois holds in his hands a large amount of money belong- 
ing to the county of Franklin that was raised and placed in his 
hands for these special purpose of paying the interest on the bonds of 
your orators, with others of the same issue, had he not been enjoined 
from so doing by the writ of injunction in this case. 

Your orators therefore pray this honorable court to take cogni- 
zance of the matters and things as herein, and in said original bill 
and said answer alleged, and of orators’ rights and equities in the 
premises, and grant unto them the relief sought for, and to that end 
they make “The said County of Franklin, Charles A. Aken, county 
clerk of Franklin county; W. D. Seeber, sheriff and collector of 
lranklin county; Edward Rutz, treasurer of the State of Illinois; 
Charles B. Swiggert, auditor of public accounts of the State of Illinois, 
defendants to this cross-bill, and ask that they be required to appear 

and answer thesame, but not under oath (the oath being hereby 
282 ~—s- waived), and that the injunction herefofore granted In this case 

against the State treasurer, enjoining him from paying the in- 
terest coupons held by and belonging to your orators on the bonds 
numbered nine (9), thirteen (13), eighteen (18). twenty (20), twenty-one 
(21), forty-nine (49), fifty (50), fifty-one (51), fifty-two (52), and fifty-three 
(53) be at once dissolved, and the said treasurer be ordered to pay the 
sald past-due coupons and interest thereon to your orators; and that 
upon a hearing thereof a decree may be rendered by this court find- 
ing that the said bonds and coupons, numbered as above, are a legal, 
valid, regular, and binding obligation of said county of Franklin, 
and that the same shall be fully paid as they mature, both principal 
and interest; that the injunction be modified and wholly dissolved 
as to your orators’ suid bonds, so as to allow the county clerk of said 
Franklin county to proceed at once, and annually thereafter, to extend 
and collect the taxes en the said county, and the collector to collect 
the taxes of said county for the payment of the said interest COUPONS 

as they annually mature, and the principal of said bonds when 
283 = due, and that the State treasurer be allowed and ordered to at 

once pay the coupons of orators’ bonds now past due out of 
the money now in his hands belonging to Franklin Co., or, in case 
they are not paid, that they may have judgment therefor, with in- 
terest, and that the said Stute treasurer he allowed W ordered an- 
nually thereafter to pay the said coupons on orators’ bonds as they 
mature, and the principal when due, without any further interfer- 
ence from the said county of Franklin, or of any one whomsoever, 
as provided by the terms of said act of the Legislature of Illinois, ap- 
proved February 22nd, 1561, under which said bonds are registered 
in the office of the State auditor; and that you will grant unto your 


— 
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orators such other and further relief as to your honors may seem 
meet; and they will ever pray, ete. 
SOLOMON ROTHSCHILD, 
BENJAMIN ROTHSCHILD, 
By ALDRICH & BARRETT, 

: Their Solicitors. ; 

CRATTY BROS. & ULRICH, 
Of Counsel. 


984 SratTe or INDIANA, | 
County of Allen, j 
Solomon Rothschild and Benjamin Rothschild, of said county, being 
each first duly sworn,on hisoath says: That he has heard read the fore- 
going cross-bill of Solomon Rothschild and Benjamin Rothschild, and 
knows the contents thereof, and knows the same to be true in sub- 
stance and in fact, except as to those things stated on information 
and belief, and as to those he believes them to be true. 
SOLOMON ROTHSCHILD. 
BENJAMIN ROTHSCHILD. 


ss. 


Subscribed and sworn to before me, this 2nd day of January, 
1882. 
[L. s.] KF. E. BOWEN, 
Notary Public. 


(Indorsed:) Filed February 7, 1882. J. A. Jones, clerk. 


285 And afterwards, to wit, on the 28th day of March, in the 
year last aforesaid, came Jonathan 8. Jaquess, by his solic- 

itors, and filed his petition to be made party defendant in said cause, 

which said petition is in the words and figures following, to wit: 


Petition of Jonathan S. Jacquess to be Made Party Defendant. 


In the Circuit Court of the United States for the Southern District 
of Illinois. Term 1882. In Equity. | 


In the Matter of THr Country or FRANKLIN 
v. 

Tae BELLEVILLE & Evporapo R. R., CHAR Les A. AIKEN, County 
Clerk, & others, and the unknown holders of bonds issued by 
Franklin County, in the State of Illinois, in payment of sub- 
scription to the’capital stock of the B. & E. R. R. Co. 

To the honorable the judges of said court, sitting in chancery : 
Your petitioner, Jonathan 8. Jaquess, respectfully shows unto 

your honors that he is a citizen of and resident in the State of Indi- 

ana; that he was at the time this suit was commenced, and still is, 

a citizen of said State of Indiana, & is now the owner of one of the 

bonds issued by said Franklin county aforesaid for the sum 

286 of one thousand dollors ($1,000.00); that said bond is num- 

, bered seven (7), and that ia said suit above set out he is de- 
scribed as an unknown holder. Your petitioner says he has never 
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been summoned or served with process herein, and that this court 
has no jurisdiction over the person of your petitioner, nor has he 
ever had a copy of the bill of complaint herein, or had any notice 
served on him by mail or otherwise from Franklin Co., IIl’s, whence 
this case was removed. 

Your petitioner prays that he may be permitted to be made a 
party defendant in this action, to the end that justice may be done 
him; and will ever pray, «ce. 


JONATHAN S. JAQUESS. 


District oF INDIANA, we 
( ity of Kvansville. Vande rburgh County, } sobs 


Jonathan 8. Jaquess, on his oath, says: That the foregoing state- 
ments are true, as he verily believes; and that the statements made 
of his own knowledge are true. 


JONATHAN 8S. JAQUESS. 


Subseribed & sworn to before me this Jan’y 19, A. D. 1882. 
TL. 8. ] JNO. G. WARTMANN, 
N. P., Van. Co., Ind. 


(Indorsed:) Filed March 28, 1882. J. A. Jones, clerk. 


287 And afterwards, to wit, on Wednesday, the twenty-ninth 

day of March, in the term and year last aforesaid, the follow- 
ing proceedings were had in said court in said cause and entered 
of record, to wit: 


Order Setting Cause for Hearing Before Full Bench. 


CounTYy OF FRANKLIN \ 
i’ 


In Chancery. 
BELLEVILLE & E_rporapo RAILROAD ComMPANY ef al. j 


By consent of parties, by their solicitors, this cause is set for hear- 
ing before a full bench. 


And afterwards, to wit, on the day and year last aforesaid, came 
the complainant in said cause, by its solicitors, and filed in the office 
of the clerk of said court its several replications to the separate 
answers of the defendants, Sarah B. Bruyn, George W. Steele, John 
Graham, Rothschild Brothers, and the German Savings Bank of 
Davenport, lowa; and also its several separate answers to the sevy- 
eral cross-bills of the the said defendants, Sarah B. Bruyn, George W. 
Steele, John Graham, and Rothschild Brothers, which said several 
replications and separate answers are respectively in the words and 
figures following, to wit: 


co 


+t 
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me? 
x 
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288 Replication to Separate Answer of Sarah B. Bruyn. 


In the Cireuit Court of the United States for Southern District of 
Illinois. January Term, A. D. 1882. In Chancery. 
Tur County or Ik RANKLIN 
is, 


Tue BELLEVILLE & ELDORADO RAILROAD CoMPANY ef al. 


The replication of The County of Franklin, complainant, to the 
separate answer of ‘conn Bb. Bruyn. 
This repliant, saving and reserving unto itself all and all manner 


of advantage of exception Lo the manifold insuthiciencies Ol the said 
answer, for replication thereunto says that it will aver and prove its 
said bill to be true, certain, and sufficient in the law to be answered 
unto, and that said answer of the defendant is uncertain, untrue, and 
insufficient to be replied unto by this repliant, without this that any 
other matter or thing whatsoever in the said answer contained ma- 
terial or effectual in law to be replied unto, confessed, and avoided, 
traversed, or denied is true; all which matters and things this re- 
pliant is and will be ready to aver and prove as this honorable 
court shall direct, and prays as in and by its said bill it has already 
prayed. 

WM. J. ALLEN anpb 

THOS. J. LAYMAN. 


(Indorsed :) Filed March 29, 1882. J. A. Jones, clerk. 


YRY9 Replication to Separate Answe g of Cre Org lV. Steele: 


In the Cireuit Court of the United States for Southern District of 


Ijlinois. January Term, A. D. 1882. In Chancery. 


THe County oF FRANKLIN 
DS, 


THE BELLEVILLE & ELpoRADo RaILroap Company ef al. 


The replication of The County of Franklin, complainant, to the 
separate answer of George W. Steele. 

This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufliciencies of the 
said answer, for replication thereunto says that itwillaverand prove 
its said bill to be true, certain, and suflicient in the law to be an- 
swered unto, and that the said answer of the defendant is uncertain. 
untrue, and insufficient to be re plied unto by this repliant, without 
this that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be re ‘phed unto, confessed, 
and avoided, traversed, or denied is true: all which matters and 
things this repliant is and will be ready to aver and prove as this 


y—— 
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honorable court shall direct, and prays as in and by its original bill 
it has already prayed. 
WM. J. ALLEN anp 
THOS. J. LAYMAN, 


Solicitors for Complainant. 
(Indorsed :) Filed March 29, 1882. J. A. Jones, clerk. 
25) Replication to Separate Answer of John Graham. 


In the Cireuit Court of the United States for Southern District of 
Illinois. January Term, A. D. 1882. In Chancery. 


Tue County or FRANKLIN 
Us, 


‘THe BELLEVILLE aND ELporapo RAILROAD ComPARNY ef al. 


The replication of The County of Franklin, complainant, to the sep- 
arate answer of John Graham. 


This repliant, saving and reserving to itself all and all manner of 
advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto says that it will aver and prove its 
said bill to be true, certain, and sufficient in law to be answered 
unto, and that the said answer of the defendant is uncertain, untrue, 
and insufficient to be replied unto by this repliant, without this that 
any other matter or thing whatsoever in the said answer contained 
material or effectual in law to be replied unto, confessed, and avoided, 
traversed or denied is true; all which matters and things this re- 
pliant is and will be ready to aver and prove as this honorable court 
shall direct, and prays as in and by its said bill it has already 
prayed. 

WM. J. ALLEN anp 
THOS. J. LAYMAN, 


Solicitors for Complainant. 
(Indorsed:) Filed Mareh 29,1882 J. A. Jones, clerk. 


29] Replication to Separate Answer of Solomon and Benjamin Roth- 
schild. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. January Term, A. D. 1582. In Chancery. 


THe County or FRANKLIN 
Us. 


Tue BELLEVILLE & ELporADO RAILROAD ComPAny et al. 


The replication of The County of Franklin, complainant, to the sep- 
arate answer of Solomon Rothschild and Benjamin Rothsehild. 


This repliant, saving and reserving unto itself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto says that it will aver and prove its 
said bill to be true, certain, and sufficient in law to be answered 
unto, and that the said answer of the defendants Is uncertain, untrue, 
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and insufficient to be replied unto by this repliant, without this that 


any other matter or thing whatsoever in the said answer contained 
material or effectual in law to be replied unto, confessed, and avoided, 
traversed or denied,is true; all which matters and things this repliant 
is and will be ready to aver and prove as this honorable court shall 
direct, and prays as in and by its said bill it has already prayed. 
WM. J. ALLEN AND 
THOS. J. LAYMAN, 


Solicitors for Complainant. 


(Indorsed:) Filed March 29, 1882. J. A. Jones, clerk. 


PQ) Replication 10 Separate Answe 4 oft thi, (54 rnian Navings Bank of 
Davenport, Jowa. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. January Term, A D. 1882. In Chancery. 


THe County or FRANKLIN 
Us, 
THe BELLEVILLE AND ELpoORADO RAILROAD COMPANY ef al. 


The replication of The County of Franklin, complainant, .o the sep- 
arate answer of The German’s Saving-Bank Ol Davenport, lowa, 
defendant. 

This repliant, ving ana reste rving UnLo itself all and all manner 
of advantage of exception to the manifold insufficiencies of - the 
sald answer, for replication thereunto says that it will aver and 
prove its said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the sald answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by this repliant, 
without this that any other matter or thing whatsoever in the 
said answer contained material or effectual in law to be replied unto, 
confessed, and avoided, traversed or denied, is true: all of which 
matters and things this repliant is and will be ready to aver and 
prove as this honorable court shall direct, and prays as in and by 
its said bill it bas already prayed. 


: 
i 
} 
i 


WM. J. ALLEN AND 
THOS. J. LAYMAN. 


Solicitors for Complainant. 
(Endorsed :) Filed March 29,1882. J. A. Jones, clerk. 
9QS Answe 7 ta C'ross- Bill of Sarah B. Bruyn. 


In the Cireuit (‘ourt of the l'nited States for the Southern District 
of Illinois. January Term, A. D. 1882. In Chancery. 
THe County OF FRANKLIN wx 
iS. 
THe BELLEVILLE & E_porRApO RAILROAD Company ef al. 
The answer of The County of Franklin to the cross-bill of Sarah 
b. Bruyn, filed in this cause. 


The said County of Franklin, for answer to said cross-bill, says 


| 
| 
| 
| 
| 
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that said Sarah B. Bruyn, at the time of filing said original bill, and 
prior thereto, was not the bona fid holder or owner of any of the 
bonds mentioned in said original bill, and that she did not purchase 
any of said bonds for a valuable consideration and without any 
notice of any defense thereto, and that she does not own any of said 
bonds, and that she did not purchase any of them, as charged in 
sald cross-bill, 

Said County, further answering, says that all the averments in 

said original bill are true, and that said bonds were not law- 
294 ~~ fully issued by said Franklin County, but that all of the bonds 

mentioned in said original bill were unlawfully issued, with- 
out any warrant of law, and that neither of them are valid or bind- 
ing obligations against said county. 

That said county did not issue said bonds to bona fide purchasers 
for value, and it did not receive a valuable consideration for any of 
sald bonds, 

That said Sarah Bb. Bruyn is not an innocent purchaser, without 
notice, ils charged in said ceross-bill. 

And now, having fully answered, prays to be dismissed, with its 
1’ asonable COSLS and charges. 

THE COUNTY OF FRANKLIN, 
By WM. J. ALLEN & THOS. J. LAYMAN, 


lis Solicitors. 


(Indorsed:) Filed March 29,1882. J. A. Jones, clerk. 
Answe r to ("yoss- Bill of (ye Org i” Steele. 


[In the Cireuit Court of the United States for the Southern District 
of lilinots. January Term, A. D. 1882. In Chancery. 


THe County or FRANKLIN 
is. 


‘Ture BELLEVILLE & E_porapo RAItILroap Company ef al. 


The separate answer of the COUTLY ot franklin LO the Cross- 
295 bill of George W. Steele filed in this cause. 


The said County of Franklin, for answer to said cross-bill, says 
that all the averments in the original bill filed in this cause are 
true, and that said Steele is not the owner of any of the bonds men- 
tioned in said original bill, and that he did not purchase any or 
either of said bonds before commencement of this suit, as charged 
in said cross-bill, but that if he purchased any or either of them be- 
fore the commencement of this suit he purchased the same with full 
notice that all of said bonds were issued without any authority or 
warrant of law, and that each of them were and are void, and that 
he is not an innocent purchaser for value, as charged in said cross- 
bill. 

That said county never had any power or authority to issue said 
bond mentioned in said cross-bill. 
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And now, having fully answered, prays to be dismissed, with its 
reasonable costs and charges. 
THE COUNTY OF FRANKLIN, 
By WM. J. ALLEN ann THOS. J. LAYMAN, 
Its Solicitors. 


(Indorsed:) Filed March 29,1882. J. A. Jones, clerk. 


26 Answe r to Cross-Bill of John Graham. 


In the Cireuit Court of the United States for Southern District of 
Iilinois. January Term, A. D. 1882.) In Chancery. 


THe County OF FRANKLIN 
is 


Tur BELLEVILLE & ELDORADO RAILROAD CoMPANY ef al. 


The separate answer of the County of Franklin to the cross-bill of 
John Graham filed in this cause. 

The said County of Franklin, for answer to said cross-bill, says 
that all the averments in the original bill filed in this cause are 
true, and that said Graham does not own said bond mentioned in 
said cross- bill, nor any other bond mentioned in said original bill, 
and that he did not purchase said bond for a valuable consider- 
ation before the commencement of this suit without notice, as charged 
in said cross-bill, but that if he ever purchased said bond he knew 
at the time that it,was void, and that he was not an innocent pur- 

Ciuaser of suid bond for value, as charged in said cross-bill. 
297 That said county never had any power or authority to issue 

the bond mentioned in said cross-bill,and that said bond is not 
valid or binding on said county, and that said county never de- 
livered any of said bonds, as charged in said eross-bill. 

And now, having fully answered, prays to be dismissed, with its 
reasonable costs and charges 

THE COUNTY OF FRANKLIN, 
By WM. J. ALLEN axp THOS. J. LYMAN, 
I-s Solicitors. 


(Indorsed:) Filed March 29, 1882. J. A. Jones, Clerk. 
Answer to Cross-Bbill of Solomon Rothschild and Benjamin Rothschild. 


In the Circuit Court of the United States for the Southern District 
of Illinois. January Term, A. D. 1882. In Chaneery. 


THE County oF FRANKLIN 
Us. 
Tue BELLEVILLE & ELporRApDo RAILROAD Company et al. 
The separate answer of the County of Franklin to the cross-bill 
of Solomon Rothschild and Benjamin Rothschild filed in this 


cause. 
The said County of Franklin, for answer to said cross-bill, says 
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that all the averments in the original bill filed in this cause 
298 are true, and denies that the complainants in said cross-bill 

never purchased any of the bonds mentioned in said original 
bill for a valuable consideration before the commencement of this 
suit, but says that if they did purchase any of said bonds they pur- 
chased them with full notice that there was a valid defense to them, 
and that they were and are all void, and that they are not innocent 
holders of said bonds for value, as charged in said ecross-bill. 

That all of said bonds were unlawfully issued, and that said 
county had no power or lawful authority to issue the same, and 
that they are not valid or binding on said county. 

That said COUNTY did not deliver any of said bonds to bona fide 
purchasers for value, nor receive valuable consideration for any or 
either of them. 

And now, having fully answered, prays to be dismissed, with its 
reasonable costs and charges. 

THE COUNTY OF FRANKLIN. 
By WM. J. ALLEN anp THOS. J. LAYMAN, 
Its Solicitors. 


(Indorsed :) riled March y+$ LSS2. J. A. Jones, clerk. 


L200) And afterwards. to wit. on the third day oft April, in the 

vear last aforesaid, came Samuel r. W heeler, Esq., solicitor 
for certain of the defendants in said cause, and on behalf of said 
defendants filed in the office of the clerk of said court their motion 
to modify injunction, together’ with their petition in support thereof, 
which said motion and petition are respectively in the words and 
figures following, to wit: 


Motion to Modify Injunction. 


In the Cireuit Court of the Umted States, Southern District of Tth- 
nois. January Term, A. D. 1882. In Equity. 


THe County OF FRANKLIN 
Us, 
Tue Be.LevILLE & EtporApo RaILRoapD Company and Others. 


Now come the People’s Savings Bank of Evansville, Indiana ; the 
German Savings Bank of Davenport, lowa; Thomas E. Garvin, 
Anthony Réiz. George W. Steele, Sarah LK. brayn, Solomon X Ben- 
jamin Rothschilds, composing the firm of Rotsehilds Bro-., John Gra- 
ham, defendauts In the above-styled cause, and move the court to— 

I. Dissolve or so modify the injunction heretofore granted 
S00 herein against the State treasurer of the State of Illinois as 
that the interest coupons held by the several defendants join- 

ing in this motion may be paid by him; and, 

Il. That the said State treasurer of the State of Illinois may be 
ordered and directed by this court to pay to the several parties join- 
ing in this motion, upon the presentation of the coupons described 
in their petition, hereto attached and made a part of this motion, to 

16--70 
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the exclusion of any other coupons of same class, the respective 
amounts thereof. 
SAMUEL P. WHEELER, 
Sol’r for Def 'ts Making this Motion. 


Petition in Support of Motion to Modify Injunction. 


In the Circuit Court of the United States. Southern District of Uh- 
nois. January Term, 1882. In Equity. 


THe County oF FRANKLIN 
is. ’ 
THe BELLEVILLE & ELDORADO RAILROAD CoMPANY and Others. 


To the judge of said court, in chancery sitting : 

Your petitioners, The People’s Savings Bank of Evansville, Ind1- 
ana; The German Savings Bank of Davenport, lowa; Thomas E. 
Garvin, Anthony Reiz, J. L. Jaquess, Geo. W. Steele, Sarah B. Bruyn, 

Solomon & Benjamin Rothschild, firm | of ] Rothschild & Bro. ; 
oU] John Graham, would respectfully show that they are defend- 

ants in the aforesaid cause, or have filed their petitions to be 
made parties defendant, and expect a favorable order thereon before 
the hearing of this motion; that they are severally interested in the 
subject-matter of this suit and are severally the owners of bonds, as 
shown by a schedule hereto attached and made a part hereof, issued 
by the County of Franklin, the complainant aforesaid, to the de- 
fendant, The Belleville and Eldorado R. R. Company, and that they 
are the owners and holders, respectively, of the interest coupons 
overdue upon said bonds, as shown by the said schedule; that they 
were and are made parties defendant in said suit by the style of the 
“unknown holders” of said bonds; that they had no notice of the 
pendency of said suit until long after the rendition of the decree in 
the circuit court of Franklin county, Illinois, set out and shown by 
the record now on file in this case; that the said bonds were 
issued by The County of Franklin in payment for stock sub- 
scribed by said county to the Belleville and Eldorado R. R. Com- 
pany, and duly registered in the office of the auditor of public 

accounts of the State of Illinois, and bv virtue of the 
302 statute the State of Illinois was and is made the custodian of 

all money collected by taxation for the payment of the inter- 
est upon said bonds, and such money is required by law to be paid 
over to the State treasurer of the State of Illinois, and, in the lan- 
guage of the statute, “is pledged and appropr-ated to the payment of 
the principal and interest of the registered bonds;” that the bonds 
of your petitioner, designated and shown in the schedule hereto at- 
tached, were duly registered in the office of the auditor of public 
accounts of the State of Illinois at the time of their issue; that bv 
the said restraining order the State treasurer of the State of Illinois 
is enjoined from paying any interest upon the said registered bonds ; 
that there is now in the hands and custody of the State treasurer of 
the State of Illinois, as shown by his letter hereto attached, to the 
credit of Franklin county, bond fund, the sum of seven thousand | 


THE COUNTY OF FRANKLIN, ILLINOIS. 125 


four hundred and twenty-three dollars and ninety cents ($7,423.90) ; 
that the county of Franklin never issued any other railroad aid 
bonds than to the Bellevilleand Eldorado Railroad Company, all of 
which are involved in this suit; that the said money now in 
303 the State treasury was voluntarily paid by the taxpayers of 
Franklin county, Illinois, upon levies made by the State au- 
ditor of Illinois for the express purpose of paying interest upon the 
bonds of your petitioners, and taking up the said interest coupons, 
and the same was paid iuto the State treasury for that express pur- 
pose, and would have been long since paid to your petitioners but for 
the restraining order aforesaid; that they are advised and believe 
and so charge that the said complainant, The County of Franklin, 
has no Interest whatever in the said fund, and that the payment, 
having been voluntarily made as aforesaid, that the same cannot be 
recovered back by the taxpayers themselves; that the said money, so 
soon as it reached the State treasury, was and is sacredly pledged 
and appropriated to the payment of your petitioner's interest coupons 
aforesaid; and, furthermore, that the said restraining order as to the 
State treasurer, made, as the record shows, without appearance and 
by default, is inequitable, erroneous, and unlawful. Your petitioners 
therefore pray that the said restraining order ‘against and 
304 upon the said State treasurer may be so modified as to allow 
him to pay out of the said money in his hands to the credit 
of the Franklin county bond fund the coupons now overdue of 
your petitioners, as shown in the schedule, upon presentation thereof, 
and for the passing of all proper and necessary orders in the prem- 
ises, to the end that your petitioners: rights may be protected and 
they accorded the fruit of their vigilenee in this behalf; and they 
will ever pray, &e. 
SAMUEL P. WHEELER, 


Solr for these Petitioners. 


Unrirep STATES OF AMERICA, | | 

Southern District of Illinois, j 04 
Samuel P. Wheeler, being duly sworn, on his oath says: That he 
Is the solicitor for the aforesaid petit mers in the matter therein re- 
ferred to: that the statements and allegations therein contained are 
true in substance and in facet, as he verily believes; and further he 


says nothing. SAMUEL P. WHEELER. 


Subscribed and sworn to before me by Samuel P. Wheeler the Srd 
day April, A. D. 1882. 
J. A. JONES, Clerk. 


Letter from State Treasurer Concerning Bond Fund. 

30D SrTaTeE OF ILLINotIs, TREASURER’S OFFICE, 

SPRINGFIELD, Dec. 1st, 1581. 
Samuel P. Wheeler, Esq., Cairo, III's. 
Dear S.: Replying to your letter of 29th ult., there 1s $7,423.90 

in the State treasury to the credit of Franklin county bond fund. 

Very resp’y, EDW. RU TZ, 
State Treas. 
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Schedule of Bonds and Coupons held by Certain Defendants. 
Schedule referred to in and made a part of the foregoing petition. 
The People’s Savings Bank of Evansville, Indiana, owner of 
bonds numbered 16 & 67: 
38 coupons, bond No. 16, due Jan. 1, ’51, July 1, ’51, & 
3 a A Reena aaa 


3 coupons, bond No. 67, due Jan. 1, $1, July 1, ‘51, & 
=p dg ay ee ye icici dt i a | ns 


S120 OO 


Anthony Reiz, owner bond No. 80: 


3 coupons, due Jan. 1, $1, July 1, 51, & Jan’y 1, 82, S40 120 OO 
Thomas E. Garvin, owner bond No. 5: 


4 coupons, dué July 1, ’80, Jan. 1, ’81, July 1, ‘$1, Jan’y 
1, ‘82, $40- iia elect ab daiapa occa 


The German Savings Bank of Davenport, lowa, owner of bonds 


Nos. 15, 18, 39, 40, 41, 42, 48, 45, 46, issued under act approved | 


Nov’r 6th, 1849: 


206 J coupons, S40 each. due Jan’y ly Sitsludvcinan nme oe 
Q ce sé sé July oe *S] mnie Sn aoe ee amon PES ee BHO OU) 
Q éé +s sé ++ Jan’v # S$? agp ee ae eae cl me SHO) ()t) 


Also bonds numbered 11, 12, 14, 30,33, 34, 35, 39, 47, 56, 57, 58, 59, 


60, 62, 63, 66, & 77, issued under act approved I'eb’y 22, ‘61: 


18 coupons, $40 each, due Jan’y 1, ’S!] ietieneh inn niae ae 
18 sé $6 "- July | 3 ae a a a — 720 OU 
18 ‘<6 rT rT rT Jan’v o ‘RO BN ee 720 OO 


George W. Steele, owner of bond numbered 98: 

3 coupons, due Jan. 1, ’81, July 1, 81, Jan’y 1, ’$2 nwnin * ta oe 
Sarah B. Bruyn, owner of bonds numbered 96 & 97: 

6 coupons, due Jan’y 1, ’81, July 1, 81, & Jan’y 1, ’82 ---. 240 00 


Rothschild Bros., owners of bonds numbered 9, 13, 18, 20, 21, 49, 
50, 51, 52, & 33: 


30 coupons, Jan’y, ’81, July, 81, & Jan’y, ’82, $40 ....---. 1,200 00 
John Graham, owner bond No. 19: 
3 coupons, Jan. 1, ’81, July 1, 81, Jan’y 1, 82...-... ...... 120 00 


(Indorsed :) Kiled April De . «. fe Jones, clerk. 


307 And afterwards, to wit, on the fourth day of April, at the 

January term, in the year last aforesaid, the following pro- 
ceedings were had in said court in said cause, and entered of record, 
to wit: 
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Order Modifying Injunction. 


CouNTY OF FRANKLIN ) 
v. >In Chancery. 
BELLEVILLE AND ELpoRADO RAILROAD COMPANY etal. 


And now, on the 4th day of April, A. D. 1882, come the People’s 
Savings Bank, of Evansville, Indiana; the German Savings Bank, of 
Davenport, lowa; Thomas E. Garvin, Anthony Reiz, George W. 
Steele, Sarah B. Bryan, Solomon & Benjamin Rothschild, compos- 
ing the firm of Rothschild Bro., & John Graham, defendants in the 
foregoing cause, and move the court to so modify the injunction 
heretofore granted herein against the State treasurer of the State of 
Illinois as that the interest coupons now due of the bonds of Frank- 
lin County, and State of Illinois, issued to the Belleville and Eldorado 
Railroad Company, held by the several defendants aforesaid joining 

in said motion, and for an order and decree that the said 
s0U8 State treasurer of the State of [Illinois pay the coupons now 

due of the bonds by them held, respectively, upon presenta- 
tion of said coupons, to the exclusion of any other coupons of the 
same class; and it appearing to the court that due notice of this 
motion has been given, and the said defendants making said motion 
appearing by Samuel P. Wheeler, their attorney, and the said county 
of Franklin also appearing by William J. Allen, its attorney ; and 
after hearing the arguments of counsel it is ordered, adjudged, and 
decreed by the court that the injunction heretofore issued against 
the State treasurer of the State of Illinois be, and the same is 
hereby, so modified as that the interest coupons now due of the 
bonds of Franklin county, Illinois, held by the several parties 
joining in said motion, be paid by the said State treasurer of the 
State of Illinois, to the exclusion of any other COUPONS of the same 
class, upon presentation and surrender thereof to said State treas- 
urer; and it is further ordered, adjudged, and decreed bv the court 

that the State treasurer of the State of Illinois pay, upon pre- 
309 sentation of the same and surrender thereof, any and all 

overdue coupons of the bonds cf Franklin county, State of 
[llinois, issued to the Belleville and Eldorado Railroad Company 
of bonds numbered as follows, whether issued under the act of 
Nov’r 6th, 1849, or the’act of February 22nd, 1861, owned and held 
by the parties joining herein, to wit: sixteen (16), sixty-seven (67), 
eighty (80), five (5), fifteen (15), eighteen (18), thirty-nine (39), forty 
(40), forty-one (41), forty-two (42), forty-three (45), forty-five (45), 
fortv-six (46), eleven (11), twelve (12), fourteen (14), thirty (30), 
thirty-three (33), thirty-four (34), thirty-five (35), thirty-nine (39), 
forty-seven (47), fifty-six (56), fifty-seven (57), fifty-eight (58), fifty- 
nine (59), sixty (60), sixty-two (62), sixty-three (63), sixty-six (66), 
seventy-seven (77), ninety-eight (98), ninety-six (96), ninety-seven 
(97), nine (9), thirteen (13), eighteen (18), twenty (20), twenty-one 
(21) forty-nine (49), fifty (50), fifty-one (51), fifty-two (52), fifty-three 
(53), and nineteen (19), to the exclusion of any other coupons of the 
same class, provided always there is in the hands and custody of 
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said State treasurer sufficient money to the credit of said Franklin 
county bond fund.to pay the same. 

310 It is further ordered, adjudged, and decreed by the court 
that the determination of this motion and this order and 

decree shall in no wise affect the question of the validity of said 

bonds, but the same is reserved for the final hearing hereof. 


And afterwards, to wit, on Saturday, the 17th day of June, at the 
June term in the year last aforesaid, the following proceedings were 
had in said court in said cause, and entered of record, to wit: 


Order on Petition of Thomas E. Garvinand Others to be made Parties, &e. 


‘County oF FRANKLIN ) 
v. >In Chancery. 
BELLEVILLE & ELpoRADO RAILROAD CoMPANY et a/. 


And now. on this 17th day of June, 1882, comes Thomas E. Gar- 
vin, Anthony ,Reiz, Janie Miller, George P. Dally, and the Park 
Banking Company of Rockville, Indiana, and file their respective 
petitions herein praying to be made parties defendant in this cause, 
which petitions being heard by the court are allowed, and leave given 
them to answer the complainant’s bill, and thereupon they file their 
answers to the original bill in this cause. 


ol] Order wpon Petition of John S. Jaquess. 


CouNTY OF FRANKLIN ) . 
v. -In Chancery. 
BELLEVILLE & EL_porapo RaiLRoap Company etal. ) 


It is hereby ordered by the court that the order entered in this 
cause, April 4th. 1882, modifying the injunction heretofore granted 
herein against the State treasurer of the State of Illinois be so 
amended as to include payment by the State treasurer of Illinois of 
the interest coupons now due of the bond of Franklin county, State 
of Illinois. issued LO the Belleville and Kldorado Railroad Company, 
held by Jonathan 8. Jaquess, of Evansville, Indiana, who, March 
28th, 1882, filed his petition asking to be made a party defendant in 
the above-entitled cause. The number of the said bond is No. (7) 
seven, and the interest coupons now due are numbered seven (7), 
eight (S), and nine (9.) 


Orde y Modifying Injunction (18 tn Janie Milli g et al. 
COUNTY OF FRANKLIN 
v. >In Chancery. 
BELLEVILLE & ELporADO RaAILRoap Company ef al. 


And how, on this day, come Janie Miller, Cx orge P. Dally, 

‘ ¢ > ; > ai. : ‘ ° > ~ : ; 7 
d12 and the Park Banking Company, of Rockville, Indiana, de- 
fendants in the foregoing cause, and move the court to so 
modify in their behalf the injunction heretofore granted herein 
against the State treasurer of the State of Illinois as that the interest 
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coupons now due of the bonds of Franklin county, State of Illinois, 
issued to the Belleville and Eldorado Railroad Company, held by 
the several defendants aforesaid joining in this motion, and for an 
order and decree that the said State treasurer of the State of Illinois 
pay the coupons now due of the bonds by them held respectively 
upon presentation of said coupons to the exclusion of any other 
coupons of the same class, and notice of said motion being waived 
and the said defendants making the said motion appearing by 
Samuel P. Wheeler, their attorney, and the said county of Franklin 
appearing by William J. Allen and Thomas J. Layman, her attor- 
neys, and, after hearing the arguments of counsel, it is ordered, ad- 
judged, and, decreed by the court that the injunction heretofore 
issued against the State treasurer of the State of Iliinois be, 
515 and the same is hereby, so modified as that the interest cou- 
pons now due of the bonds of Franklin county, Illinois, held 
by the several parties joining in this metion, be paid by the said 
State treasurer of the State of Illinois, to the exclusion of any other 
coupons of the same class, upon presentation and surrender thereof 
to suid State treasurer; and it is further ordered, adjudged, and de- 
creed by the court that the State treasurer of the State of Illinois 
pay upon presentation of the same and surrender thereof to him any 
and all overdue coupons of the bonds of Franklin county, State of 
Illinois, issued to the Belleville and Eld6érado Railroad Company of 
bonds numbered as follows, whether issued under the act of Novem- 
ber 6th, 1849, or the act of February 22nd, 1861, owned and held by 
the parties joining herein,’to wit: twelve(12) and thirteen (13), issued 
under the act of November 6th, 1849, eleven (11), issued under the 
Same act: eighty-three (S3) and (S85), issued under the act of February 
22nd, 1561, to the exclusion of any other coupons of the same class, 
provided always there is in the hands and custody of said State 
treasurer sufficient money to the credit of said Franklin 
ol4 county bond fund to pay the same. The determination of 
this motion and the order and decree aforesaid does not in 
any way affect the validity of the bonds. 


( (LiUSé Subm tte ia 


County OF FRANKLIN 
v. >In Chancery. 
BELLEVILLE & E_porapo RarLroap Company et al. ) 


This day canie the parties and by consent this cause is submitted 
Ol} the bill. answers, and proofs. Complainant filed printed brief 
and argument, and leave 1s given the defendants to file brief and 
argument by Ist of August next, and leave to complainant to reply 
by September Ist next. 

And on the day and year last aforesaid, to wit, on the 17th day of 
June, A. D. 1882, the following papers were filed in the office of the 
clerk of said court in said cause, to wit; “ Petition of George P. Dally 
to be made party defendant,” “ Petition of the Park Banking Com- 
pany to be made party defendant,” “ Petition of Janie Miller to be 
made party defendant,” “Auswer of The People’s Savings Bank and 


+ eae 
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others to the original bill of complaint in said cause,” the 
315 “Replication to the separate answer of The People’s Savings 

Bank,” and “ Stipulation as to defendants being bona fide 
holders, form of bonds,” &e.; which said several papers are respect- 
ively in the words and figures following, to wit: 


Petition of George P. Dally to be made Party Defendant. 


In the Circuit Court of the United States for the Southern District 
of Illinois. June Term, A. D. 1882. In Equity. 


THe County oF FRANKLIN 
Us. 

Tue BeLLevittE & Extporapo RaAtLtroap Company & Others. 
To the judge of said court, in chancery sitting: 

Your petitioner, George P. Dally, respectfully shows to your honor 
that he now is, and at the time of the commencement of this suit 
was, a citizen of the State of Indiana; that he was, at the commence- 
ment of this suit, and now is, the owner of one of the bonds issued 
by the county of Franktin, in the State of Illinois, to the Belleville, 
& Eldorado Railroad Company for the sum of one thousand dollars, 

and that the same purports to have been issued under and by 
O16 virtue of an act of the General Assembly of the State of Ilh- 

nois, entitled “An act to authorize cities and counties to sub- 
scribe stock to railroads,” approved November Gthi, A. 1). 1S4h), and 
is numbered eleven; that he is designated and described in said suit 
as an unknown holder of said bond; that no jurisdiction over the 
person of vour petitioner has ever been acquired in said cause, and 
that he has continuously since the commencement of this suit been 
a citizen and resident of the State of Indiana aforesaid ; that he bas 
never been summoned in the aforesaid cause or served with a copy 
of complainant’s bill filed herein or received the notice required to 
be sent by mail, or any notice in writing of the decree entered in 
said cause by the circuit court of Franklin county, Illinois, from 
whence this cause was removed. Your petitioner therefore prays to 
be made a party defendant in this cause, and to be heard touching 
the subject-matter of said suit, to the end that equity may be done 
him in the premises, «ce. 

GEORGE P. DALLY, 
By SAMUEL P. WHEELER, 
His Sol’r. 


Unitep States or A MERICA, | 


Southern District of Lllinois, ( ae 
317 Samuel P. Wheeler, being sworn, says he is solicitor for the 


aforesaid petitioner; that the matters and things stated and 
set forth in the foregoing petition are true in substance and in fact, 
as he verily believes. 


SAMUEL P. WHEELER. 
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Subscribed and sworn to before me the 17 day of June, A. D.1882, 
by Samuel P. Wheeler. 


J. A. JONES, Clerk. 


(Indorsed.:) Filed June 17, 1882. J. A. Jones, clerk. 
Petition of Park Banking Co. to be Made Party Defendant. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. June Term, A. D. 1882. In Equity. 


‘Toe County OF FRANKLIN 
Us. 


Tue Bet_tevitteE & EnLporapo RAILROAD ComMPpaANY and Others. 


To the judge of said court, in chancery sitting: 
Your petitioner, the Park Banking Company, of Reckville, Indiana, 
respectfully shows to your honor that it is a corporation under the 
laws of the State of Indiana, and now is, and at the time of 
51S the commencement of this suit was, a eitizen of the State of 
Indiana. ‘That it now is,and at the time of the commence- 
ment of this suit was, the owner and holder of two of the bonds of 
Franklin county, State of Illinois, for the sum of one thousand dol- 
lars each, and that the same purport to have been issued under and 
by virtue of an act of the General Assembly of the State of Illinois 
entitled “An act to incorporate the Bellevilleand Eldorado Railroad 
Company,” approved February 22d, A. D. 1861, and that the same 
are numbered respectively 85 and 85. That petitioner is designated 
and described in said suit as an unknown holder of said bonds. 
That no jurisdiction over the person of your petitioner has ever been 
acquired in said cause, and that it has continuously since the com- 
mencement of this suit been a citizen of the State of Indiana afore- 
said. That it has never been summoned in the aforesaid cause, or 
served with a copy of complainant’s bill filed herein, or received the 
notice required to be sent by mail, or any notice in writing of the de- 
cree entered in said cause by the circuit court of Franklin county, 
[llinois, from whence this cause was removed. Your peti- 
319  tioner therefore prays to be made a party defendant in this 
cause, and to be heard touching the subject-matter of said 
suit, to the end that equity may be done petitioner in the premises, 
WC, 
PARK BANKING COMPANY, 
By SAMUEL P. WHEELER, its Sol’r. 


UNITED STATES OF AMERICA, | 
Southern District of Illinois. ) 


> BS SC 


Samuel P. Wheeler, being sworn, says he is solicitor for the afore- 
said petitioner; that the matters and things stated and set forth in 
the foregoing petition are true in substance and in fact, as he verily 
believes, and further he says nothing. 

SAMUEL P. WHEELER. 
17 —V7U 
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Subseribed and sworn to before me by Samuel P. Wheeler the 17 


day of June, A. D. 1882. : 
J. A. JONES, Clerk. 


(Indorsed:) Filed June 17,1882. J. A. Jones, clerk. 
Petition of Janie Miller to be Made Party Defendant. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. June Term. A. D. 1882. In Kquity. 


320 ‘Tuer County OF FRANKLIN 
" oR 


THe BELLEVILLE & ELDORADO RAILROAD CoMPANY and Others. 


To the judge of said court, in chancery sitting: 

Your petitioner, Janie Miller, would respectfully show to your honor 
that she now is, and at the time of the commencement of this suit was, 
a citizen of the State of Illinois, and a resident of the county of Knox; 
that she was, at the time of the commencement of this suit, and now 
is, the bona fide owner and holder of two of the bonds issued by the 
County of Franklin, in the State of Illinois, to the Belleville & El- 
dorado Railroad Company, of the denomination of one thousand dol- 
lars, and that the same purports to have been issued under and by 
virtue of an act of the General Assembly of the State of Illinois 
entitled “An act to authorize cities and counties to subseribe stock 
to railroads,” approved November 6th, A. D. 1849, and are numbered, 

respectively, 12 & 13; that she is designated and described in 
$21 ~=said suit as an unknown holder of said bonds; that no juris- 

diction over the person of vour petitioner has ever been ac- 
quired in said cause; that she has never been served with summons 
in said cause, nor served with a copy of complainant’s bill filed herein, 
or received any notice whatever of the pendency of said cause, or any 
notice in writing of the decree entered herein by the cireuit court 
of Franklin county, in the State of Illinois, from whence this cause 
was removed. 

She therefore prays to be made a party defendant herein, and to 
be heard touching the subject-matter of said suit to the end that 
equity may be done her in the premises, Xe. 

JANIE MILLER, 
By SAMUEL P. WHEELER, 
Hler Solr. 
UNITED STATES OF AMERICA, Southern District of Illinois: 

Samuel P. Wheeler, being sworn,on his oath says: He is solicitor 
for the foregoing petitioner, Janie Miller; that the matters and 
things stated therein are true in substance and in fact, as he verily . 
believes; and further he says nothing. 

SAMUEL P. WHEELER. 
322, Subseribed and sworn to before me the li dav of June, 
1882, by Samuel P. Wheeler. 


J. A. JONES, Clerk. 
(Indorsed:) Filed June 17, 1882. J. A. Jones, clerk. 
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Answe i of People’s Savings Bank. Thomas E. Garvin. Anthony Reiz, 
George P. Dally, Park Banking Co., James Miller to Original Bill. 


In the Cireuit Court of the United States for the Southern District 
of Illinois, of the June Term, A. D. 1882. In Equity. 


THE County or FRANKLIN ) 
vs, ' 
fue BeLLevitLe & E_porApo Rai_roaAp Company and Others. : 


The joint and several answer of The People’s Savings Bank of | 
Evansville, Indiana; Thomas E. Garvin, Anthony, Reiz, George 
P. Dally, the Park Banking Company, of Rockville, Indiana, and 
Janie Miller,a partof the defendants in the aforesaid cause, to the 


c 


bill of complaint filed herein. 


These defendants, for answer to the said bill of complaint, or to 
nuch thereof as they are advised it is material for them to 
<e answer unto, say: That they have examined and_ read 
the answer of the German Savings Bank of Davenport, 
325  lowa, tiled herein, and that they hereby adopt and make the 
said answer their own, excepting such part as sets out the 
numbers of the bonds held and owned bv said German Savings 
Bank, and with respect thereto these defe:dants severally answer 
that the said People’s Savings Bank of Evansville, Indiana, 1s the 
owner and helder of two of said bonds, numbered, respectively, 16 & 


67, purporting to have been issued under and by virtue of an act of : 
the General Assembly entitled “An act to Incorporate the Belleville 
& Eldorado Railroad Company,” approved February 22d, 1861 ; 

that the said Thomas E. Garvin is the owner and holder of one of | 
said bonds, numbered 5, purporting to have been issued ——; that 
the said Anthony Reiz is the owner and holder of one of said bonds, 
numbered 80, purporting to have been issued under the said act of 
February 22nd, 1861; that the said Park Banking Company of 
Rockville, Indiana, 1s the owner and holder of two of said bonds, 
numbered, respectively, 88 & 85, purporting to have been issued 
under the said act of Feb’y 22d, 1861; that the said Janie 
S24 Miller is the owner and holder of two of said bonds, num- 
bered, respectively, 12 & lo, purporting to have been issued 
under and by virtue of an act of the General Assembly of the State 
of Illinois entitled “An act to authorize cities and counties to sub- 
scribe stock to railroads,” approved November 6th, 1849; and that 
| the said George P. Dally is the owner of one of said bonds, numbered 
' 11, purporting to have been issued under the said act of November 
Gth, 1S49. 
| These defendants, further answering, say that each of them sev- 
| erally purehased the said bonds for value, and without any notice of 


anv defense thereto, long before the commencement of this suit, and 
that they are severally bona fide holders thereof within the meaning 
of the law. 
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And, having fully answered, they pray to be hence dismissed, Xe. 
THE PEOPLE’S SAVINGS BANK 
OF EVANSVILLE, INDIANA, 
THOMAS E. GARVIN, 
ANTHONY REIZ, | 


GEORGE P. DALLY, | 
JANIE MILLER, & | 
PARK BANKING COMPANY OF | 

ROCKVILLE, INDIANA, ! 


By SAMUEL P. WHEELER, 


Their Sol’r. 


UnitTep States oF AMERICA, ee 
Southern District of [llinois. ; 
325 Samuel - W heeler. being SWOrh, SAVS ° [le 1s solicitor for the 


aforesaid defendants : that the matters and things Sel forth 
in the foregoing answer are true in substance and in fact, as he 
verily believes. 
SAMUEL P. WHEELER. 
Subseribed and sworn to before me the 17th day of June, 1582. 
J. A. JONES, Clerk. 


(Indorsed :) Filed June ¥# LSS. a. A. Jones, clerk. 


Replication lo Answe xg of the People g Sai ings Bani O} hi msville . Indiana. 
and Oth 


In the Circuit Court of the United States for the Southern District 
of Illinois. January Term, A. D.1882. In Chancery. 
THe County or FRANKLIN 
vs. 


Tue BELLEVILLE AND EL_porapo Raitroap Company é al. 


The replication of the County of Franklin to the separate answer of | 
the People’s Savings Bank of Evansville, Indiana, defendant; 
Thomas E. Garvin, Anthony Reiz, George P. Dally, The Park 
Banking Company of Rockville, Indiana,and Janie Miller. 

326 This renliant, saving and reserving unto itself all and all 

manner of advantage of exception to the manifold insuflicien- 
cies of the said answer of replication thereunto, says: That it will aver 

and prove its said bill to be true. certain, and sufficient in the law 

to be answered unto, and that said answer of the defendant is uncer- 

tain, untrue, and insufficient to be replied unto by repliant, without 

this, that any other matter or thing whatsoever in the said answer 

contained material or effectual in law to be replied unto, confessed 
and avoided, traversed or denied, is true. All of which matters and 
things this repliant 1s ready and will be ready to aver and prove as 
this honorable eourt shall direct, and prays aus in) and by its suid bill 
it has already praved. 

WM. J. ALLEN ann THOS. J. LAYMAN, 


; : Solicitors for Complainant. 


(Indorsed:) Filed June 17th, 1882. J. A. Jones, clerk. 
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the city and State OT wwrewerere VWerrey veers tre ware (pray auvic au 
any time after five years, and before this bond becomes due, at the 
option of said county of Franklin), with interest thereon from and 
after the fifteenth day of November, A. D. 1877, at the rate of f eight 
per cent. per ahnum, payable semi-annually On the first days of 
January and July of e: uc ‘h year Ol) the por sentation and surrende rat 
the » lace in the said city of New York wher the treasurer of the State 
of Illinois pays the interest and debt of said State, of the coupons 
he reto attac he d ils the ‘V sever: ally be ‘OTMC due. 

This bond Is Ole of a sc ries of one hunare d of like tenor for the 
sum of one thousand dollars each, numbered from one to one hun- 
dred, it iclusive, issued under the provisions of an act of the General 
Asst mibly of the State of Illinois entitled “An aet to Incorporate the 
Bellevitle and Eldorado Railroad | Company,” approved hebruary 
22d, 1861, authorizing subscriptions to the capital stock of said rail- 

road, and in accordance with the majority of votes cast at 
ded an election eld In said county on the llth day of September, 
\. D. 1869, in conformity with the provisions of said act. 

In testimony whereof the said county of Franklin has executed 
this bond, by the chairman of the board of supervisors, under the 
order of the board of supervisors of said county, signing his name 
hereto, and by the clerk of said board, under the order thereof, at- 
tesing the same and affixing hereto the seal of said county. 

This done, at the office of the clerk of said board, this 15th dav of 
November, A, am BOed, 

JOHN J. ST. CLAIR. 
Chairman of thee Board of Supe rUISOTS 
i] Franklin County, Lilinois. 
[SEAL. ] EVAN FITZGERELL, 
Clerk of thie Board of Nu pe Pvisors. Fvranklin County, [ilinois. 


Aupitror’s Orrice, ILLINots, 
SPRINGFIELD, Nov 3d, 1879. 

I, Thomas Bb. Needles, auditor of public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an act entitled 
“An act to fund and provide for paving the railroad debts of coun- 
ties, townships, cities, and towns,” In lorce April 16, L560). 

= , ovess by mw name and 


Franklin county, eight per cent. vailiaal bond. 


© 
woe 

* 
= 


Know all men by these presents, That the county of Franklin, in 
the State of Illinois, pera 2a s its lf to be indebted to the Belle- 
ville and Eldorado Railroad Company, or bearer, in the sum of one 
thousand dollars, which sum the said county, for value received, 
promises tO pay | sad COmMpPany, OF bearer, in the city ‘and State of 
New York, twenty years after date | (pay: able at any time after five 
years and before this bond becomes due at the option of said county 
of Franklin), with interest thereon from and after the fifteenth day 
of November, A. D. 1877, at the rate of eight per cent. per annum, 
payable semi-annually on the first days of January and July of eac ‘h 
year, on the presentation and surre nder, at the place in the said city 
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And, having fully answered, they pray to be hence dismissed, Xe. 
THE PEOPLE’S SAVINGS BANK 
OF EVANSVILLE, INDIANA, 
THOMAS E. GARVIN, 
ANTHONY REIZ, 
GEORGE P. DALLY, 
JANIE MILLER, & 
PARK BANKING COMPANY OF 
ROCKVILLE, INDIANA, 
By SAMUEL P. WHEELER, 
. Their Sol’r. 
UnItTeEp STATES OF AMERICA, 


Southern District of Illinois, { °°” 
O20 Samuel P. Wheeler, being sworn, says: He is solicitor for the 


aforesaid defendants; that the matters and things set forth 
in the foregoing answer are true in substance and in fact, as he 
verily believes. 
SAMUEL P. WHEELER. 
Subscribed and sworn to before me the 17th day of June, 1882. 
J. A. JONES, Clerk. 


(Indorsed :) Filed June 17,1882. J. A. Jones, clerk. 


Replication to . { nsiwer of the Pi ople g Savings’ Bank ot Kvansvill ’ Indiana, 
and OM}, rs. ‘ 


In the Circuit Court of the United States for the Southern District 
of Illinois. January Term, A. D.1852. In Chancery. 


THe County oF FRANKLIN 
Us. 


THe BELLEVILLE AND ELpoRADO RAILROAD Company ef al. 


The replication of the County of Franklin to the separate answer of 


the People’s Savings Bank of Evansville, Indiana, defendant; 
Thomas E. Garvin, Anthony Reiz, George P. Dally, The Park 
Banking Company of Rockville, Indiana, and Janie Miller. 
326+ This renliant, saving and reserving unto itself all and all 
manner of advantage of exception to the manifold insuflicien- 
cies of the said answer of replication thereunto, says: That it will aver 
and prove its said bill to be true. certain, and sufficient in the law 
to be answered unto, and that said answer of the defendant is uncer- 
tain, untrue, and insufficient to be replied unto by repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be replied unto, confessed 
and avoided, traversed or denied, is true. <All of which matters and 
things this repliant is ready and will be ready to aver and prove as 
this honorable court shall direct, and prays as in and by its said bill 
it has already praved. 
WM. J. ALLEN ann THOS. J. LAYMAN, 


Solicitors for Complainant. 


(Indorsed:) Filed June 17th, 1882. J. A. Jones, clerk. 
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sent 


i. _— 


z a 


Franklin county, eight per cent. railroad bond. 

Know all men by these presents, That the county of Franklin, in 
the State of Ihnols, acknowledges itself to be indebted to the Belle- 
ville and Eldorado Railroad Company, or bearer, in the sum of one 
thousand dollars, which sum the said county, for value received, 
promises to pay said company, or bearer, in the citv and State of 
New York, twenty years after date (payable at any time after five 
Veurs and belore this bond becomes due at the option of said county 
of Franklin), with interest thereon from and after the fifteenth day 
of November, A. D. 1877, at the rate of eight per cent. per annum, 
payable semi-annually on the first days of January and July of each 
year, on the presentation and surrender, at the place in the said city 


at. 
Se 
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the city and State of New York, twenty vears after date (payable at 
any time after five years, and before this bond becomes due, at the 
option of said county of Franklin), with interest thereon from and 
after the fifteenth day of November, A. D. 1877, at the rate of eight 
per cent. per annum, payable semi-annually on the first days of 
January and July of each year on the presentation and surrender at 
the place in the said city of New York where the treasurer of the State 
of Illinois pays the interest and debt of said State, of the coupons 
hereto attached as they severally become due. 

This bond is one of a series of one hundred of like tenor for the 
sum of one thousand dollars each, numbered from one to one hun- 
dred, inclusive, issued under the provisions of an act of the General 
Assembly of the State of Illinois entitled “An act to incorporate the 
Belleviile and teldorado Railroad Company,” approved lhebruary 
22d, 1861, authorizing subseriptions to the capital stock of said rail- 

road, and in aceordance with the majority of votes cast at 
de2 an election held in said county on the llth day of September, 
A. D. 1869, in conformity with the provisions of said aet. 

In testimony whereof the said county of Franklin has executed 
this bond, by the chairman of the board of supervisors, under the 
order of the board of supervisors of said county, signing his name 
hereto, and by the clerk of said board, under ‘the order thereof, at- 
testing the Same and ath xing hereto thie seal of said county. 

This done, at the office of the clerk of said board, this 15th dav of 
November, A. D. 1877. 

JOHN J. ST. CLAIR, 
Chairman of the Board of Supe rvisors 
of kranklin County, lilinois. 
ISEAL. ] : EVAN FITZGERELL, 
Cl rk of thie Board of SU pe r) ISOrS, Franklin County, [ilinois. 


AupItTor’s Orrice, ILLINOIs, 
SPRINGFIELD, Nov’r 3d, 1879. 

[, Thomas B. Needles, auditor of public accounts of the State of 
[}linois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an act entitled 
“An act to fund and provide for paving the railroad debts of coun- 

ties, townships, cities, and towns, in foree April 16, 1869. 
33 In testimony whereof I hereunto subscribe my name and_ 
affix the seal of my office, at Springfield, the day and year 
first above written. 
[h. s.] T. B. NEEDLES, 


Auditor Publie Accounts. 
(Indorsed:) Filed June 17, A. D. 1882. J. A. Jones, el’k. 
And afterwards, to wit, on Saturday, the first day of July, at the 


June term, in the year last aforesaid, the following proceedings were 
had in said court in said cause and entered of record, to wit: 


4 th Qe eR 
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Order Modifying Injunction as to People’s Savings Bank et al. 


CouNTY OF FRANKLIN 
vs. > In Chancery. 
BELLEVILLE & ELpoRADO RAILROAD CoMPANY ef al. 


And now on this day come the People’s Savings Bank of Evans- 
ville, Indiana; Thomas E. Garvin, Anthony Reis, James Miller, 
George P. Daly, The Park Banking Company of. Rockville, Indiana, 
and The German Savings Bankof Davenport, Lowa, defendants in this 

cuuse, by Samuel P. Wheeler, their attorney,and move the court 
Oo to so modify,in their behalf, the injunction heretofore granted 

herein against the State treasurer of the State of Illinois as 
that the interest coupons maturing this day of the bonds of lrank- 
lin county, State of Illinois, issued to the Belleville and Eldorado 
Railroad Company, held by the several defendants aforesaid joining 
in this motion, and for an order and decree that the said State treas- 
urer of the State of Illinois pay the coupons due this day by them 
held, respectively, upon presentation of said coupons, to the execlu- 
sion of any other coupons oi the same class,and due notice of said 
motion having been given to the complainant, and after hearing 
the arguments of counsel, it is ordered, adjudged, and decreed by 
the court that the injunction heretofore issued against the State 
treasurer of the State of Illinois be, and the same is hereby, so 


modified as that the interest coupons due this day of the bonds of 


Franklin county, Illinois, held by the several parties joining in this 
motion be paid by the said State treasurer of the State of Ilhnois, 
to the exclusion of any other coupons upon presentation and sur- 
render thereof to said State treasurer. 
330 And it is further ordered, adjudged, and decreed by the court 
that the State treasurer of the State of Illinois pay, Upon pre- 
sentation of the same and surrender thereof to him, the coupons due 
this day of the bonds of Franklin county, Illinois, issued to the 
Belleville and Eldorado Railroad Company, of bonds numbered as 
follows, to wit, sixteen (16), sixty-seven (67), five (5), cighty-three (83), 
eighty-five (85) eleven (11), twelve (12), fourteen (14), thirty (30), 
thirty-three (33), thirty-four (34), thirty-five.(55), thirty-nine (39), 
forty-seven (47), fifty-six (56), fifty-seven (57), fifty-eight (58), fifty- 
nine (59), sixty (60), sixty-two (62), sixty-three (63), sixty-six (66), 
seventy-seven (77), and eighty (S80), issued under the act approved 
February 22nd, 1861, and numbers eleven (11), twelve (12), thirteen 
(15), fifteen (15), elghteen (13), thirty-nine (ot), forty (40), forty-one 
(41), forty-two (42), forty-three (43), forty-five (45). and forty-six (46), 
issued under the act of November 6th, 1849, to the exclusion of any 
other coupons of the same class, provided there is in the hands and 
custody of said State treasurer sufficient money to the credit of said 
Franklin county bond fund to pay the same, and if there is 
306 not sufficient to pay the entire amount of said coupons due 
this day, then he shall pay the same in the order presented 
until the fund is exhausted. 


And afterward, to wit, on the 22d day of September, in the year 
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last aforesaid, came Jonathan S. Jaquess, by Messrs. Wilson and 
Jones, his solicitors, and filed in the office of the clerk of said court 
his petition to suspend the injunction in said cause, which said pe- 
tition is in the words and figures following, to wit: 


Petition of Jonathan 8S. Jaquess to Suspend Injunction. 


United States Cireuit Court, Southern District of Illinois. In 
Chancery. 


Tue County or FRANKLIN 
is, 


THe BELLEVILLE AND ELDORADO R. R. Co. e¢ al. 


The pe tition of Jonathan S. Jaquess, of the city of Evansville, 
State of Indiana, by Wilson & Jones, his attorney-, comes and repre- 
sents to the court that the county of Franklin, State of Illinois, on 
account of the Belleville & Eldorado R. Rk. Company, issued a large 

number of its bonds, with interest on the same at 8% per 
do, annum, payable semi-annually. 

Your petitioner further represents that he is holder and 
owner of bond No.7 of said issue, and that the interest coupon 
thereto attached for $40.00, due July Ist, 1882, is now due and 
payable | 

Your pe titione r further re presents that there is now on deposit 1 In 
the office of the treasurer of the State of [Illinois a large amount of 
money to the credit of said county for the purpose of meeting the 
Interest coupons due and payable on said bonds, but that said treas- 
urer will not pay out the same for said purposes because of an iIn- 
junction entered in this cause enjoining said treasurer from paying 
the same, pending a suit testing the validity of said bonds. 

Your petitioner represents that he bought said bond in good faith, 
and prays that said injunction may be suspended as to said coupon 
No. (10) ten, and that a decree may be entered ordering said treas- 
urer of the State of Illinois to pay out of the funds in his hands for 
such purpese the said amount stated in said coupon so held by 

him: and as in duty bound he will ever pray, «ce. 
338 JONATHAN 8S. JAQUESS, Petitioner. 

WILSON & JONES, 


Sol’rs jor Pet’r. 
(Indorsed:) Filed September 22,1582. J. A. Jones, clerk. 


And afterwards, to wit, on Monday, the 2d day of October, in the 
term and year last aforesaid, the following proceedings were had in 
said court in said cause and entered of record, to wit: 


Order Modifying Injunction as to Jonathan S. Jaequess et al. 


County OF FRANKLIN 
v. In Chancery. 
BELLEVILLE & EL_porapo RAILroap Company et al. J 


And now on this day come Jonathan S. Jaquess and Thomas Keoth, 
1s—v7U 
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by Wilson and Jones, their attorneys,and move the court to so modify 
in their behalf the injunction heretofore granted herein against the 
State treasurer of the Siate of Illinois as that the interest coupons ma- 
turing this day or now due of the bonds of Franklin county, State of 

Illinois, issued to the Belleville and Eldorado Railroad Com- 
339 pany, held by the several defendants aforesaid joining in this 

motion, and foran order and decree that the said State treasurer 
of the State of [llinois pay the coupons due this day by them held re- 
spectively upon presentation of said coupons, and the court having 
fully considered the matters herein it Is ordered, adjudged, and de- 
creed by the court that the injunction heretofore issued against the 
State treasurer of the State of Illinois be, and the same is hereby, so 
modified as that the interest coupons due this day of the the bonds 
of Franklin county, Illinois, held by the several parties Joining in 
this motion, be paid by the said State treasurer of the State ef I[lli- 
nois, upon presentation and surrender thereof to said State treasurer ; 
and it is further ordered, adjudged, and decreed by the court that 
the State treasurer of the State of Illinois pay upon presentation of 
the same and surrender thereof to him the coupons due this day of 
the bonds of Franklin county, Illinois, issued to the Belleville and 
Eldorado Railroad Company of bonds numbered as follows, to wit, 

six (6) and ten (10), issued under the act approved February 


340 22, A. D. 1861, provided there is the hands and custody of 


said State treasurer sufficient money to the credit of said 
Franklin county bond fund to pay the same, and if there is not suf- 
ficient to pay the entire amount of said COUPONS due this day, then 
he shall pay the same in the order presented until the fund is ex- 
hausted. 
The depositions and documents exhibited and read in evidence 
upon the hearing of said cause are in the words and figures follow- 
ing, to wit: 


o+] Depositions G. G. Carstens and H. H. Andresen on behalf of Ger- 
man Savings Bank of Davenport, Lowa. 


In the Circuit Court of the United States for the Southern District 
of Illinois. 


Tue County or FRANKLIN, ILLINOIS. 
Us, 


THE BELLEVILLE & ELDORADO RAILROAD Co. ef al. 
Stipulation for taking depositions. 


It is hereby agreed between the solicitors for the complainants and 
the solicitors for the German Savings Bank, one of the parties de- 
fendant in the above-entitled action, that the depositions of iH. I. 
Andresen, C. G. Carstens, and any other officer or directors of the 
said German Savings Bank may be taken upon oral interrogatories 
at the city of Davenport, Iowa, on the 20th day of April, 1882, 
before George L.. Osborn, a notary publie in and for said county, at 
his office in said city, being at No. 218 Main St., commencing at the 
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hour of 10 o’clock a. m., and continuing from day to day until the 
taking of said depositions is finished. : 
Notice of the taking of said de positions is waived, and it is ex- 
rressly unde rstood and agreed that they may be used upon 
342 the trial of said cause the same as if reg “ul: rly taken aecord- 
ing to the rules of practice governing the taking of de ‘posi- 
tions In cases pending in the said court. 
Dated this 13th day of April, 1882. 
WM. J. ALLEN ann THOS. J. LAYMON, 
Nol’s for Compl t. 
COOK & DODGE, : 
Sol’s for the German Savings Bank of Davenport, Towa. 


Depositions of witnesses produced, sworn, and examined in pur- 
suance of the annexed stipulation ina certain action pending in the 
circuit court of the United States for the southern district of [h- 
nois, Wherein The County of Franklin, Illinois, is plaintiff and the 
Belleville & Eldorado Railroad Company, the German Savings Bank 
of Davenport, Iowa, and others are defendants, at my office in the 
citv of Davenport, lowa, beginning on the 20th day of April and 
continuing until the 22d day of April, as in the annexed stipula- 
tion it is agreed may be done, said depositions being taken on be- 
half of the said defendant, The German Savings Bank of Daven- 
port, lowa. 


Deposition of G. G. Carstens. 


* « 
~ wo 


LS G. G. CarstTEeNs, being duly sworn, on direct examination, 
of behalf of the said defendant, testified as follows: 
By E. Ek. Cook: 
Int. 1. State your name, age, residence, and occupation. 
Ans. G. G. Carstens; 50 years old; reside in Davenport, lowa, and 
am an attorney-at-law; I am in the special employment of the Ger- 
man Savings Bank of Davenport, Lowa. 

Int. 2. State particularly what official connection, if any, you have 
with the said German Savings Bank of Davenport, la., one of the 
parties defendant to the suit of The County of Franklin, Illinois, vs. 
The Belleville & Eldorado Railroad Company et al., now pending in 
the United States circuit court for the southern division of Illinois, 
and how long you have held such official position. 

Ans. I am the special attorney of the German Savings Bank of 
Davenport, Iowa, and have as such attorney charge of all the legal 
business of the said bank and any other business submitted to me. 
I went into the employment of the bank Jan’y Ist, 1880, and am a 

salaried officer of said bank. 
O44 Int. 3. State whether or not, in your capacity as special at- 
torney for the said bank, you hi ave anything to do with pass- 
ing upon and deciding questions of investments to ‘be made by said 
bank; and, if so, what have been your duties in that respect since 
the time you became connected with the said bank in January, 1880? 
Ans. Whenever there are any legal questions connected with the 
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investments of the bank those matters are first submitted to me to 
pass my judgment upon the legality of the securities offered, and in 
all such cases it is my duty to investigate and examine all proceed- 
ings, titles, or other matters affecting the legality of such matters. 
Int. 4. Please state the names of the president and cashier of the 
said German Savings Bank of Davenport, la., during the year 1880. 
Ans. H. Lischer was president and H. H. Andresen was cashier 
of said bank during 1880. 
Int. 5. State whether or not you were called upon, as the special 
attorney of said bank dering the year 1880, to confer with the 
officers of the bank about a proposed or contemplated in- 
345  vestment in certain bonds issued by the county of Franklin, 
[llinois; and if you state that you were so called upon, you 
will please state fully the time when vou were first so consulted in 
reference to said bonds, and then state fully and particularly all 


that you did with reference to ascertaining about the validity of 


said bonds; and if you had any correspondence with any parties in 
reference thereto, or if the bank had such correspondence that was 
conducted by vou, or came under your observation, with respect to 
said matters, you will please produce all original letters or telegrams 
received by you or the said bank in relation thereto, and all copies 
of letters or telegrams by you or the said bank written in relation 
thereto, and hand the same to the notary taking your deposition , 
that he may make copies of the same and attach them to your de- 
position properly designated as exhibits hereto; and if the said 
bank purchased any bonds issued by the said county of Franklin, 
Illinois, you will state,so far as you have knowledge, just what 
346 bonds were bought, of whom the- were purchased, what was 
paid for them by the said bank, and generally state all that you 
know in regard to the transaction of purchasing said Franklin 
county bonds by the said German Savings Bank of Davenport, 
lowa. 
Ans. In the latter part of March, or the first of April, 1880, 1 was 
leg 


requested by the cashier of the bank to Investigate the morality of 


Franklin county, Ill, bonds, issued in favor of the Belleville & 
Eldorado Railroad Company, by the said Franklin county, as some 
of the same had been offered for sale to the bank by Mr. Julius 
Schutt, a loan agent & broker, of Davenport. Mr. Schutt, upon 
the request of the cashier of the bank, submitted to me a certain lot 
of papers bearing upon this question of the legal issue of said bonds, 
which papers I examined and passed upon, and which | herewith 
produce and hand to the notary, to wit: 


A letter from Benson Brothers, of Davenport, Ia., attorneys-at-law 
dated February 18th, 1880, and addressed to Julius Schutt. (See 
Exhibit 1.) 


An official certificate of Chas A. Akin, clerk of Franklin 

347 ~=county, IIl., over his official signature and seal, dated Feb- 

ruary 26th, 1879, respecting the said bonds, issued by the said 

county of Franklin, Ill., and offered for sale to the German Savings 
Bank of Davenport, lowa. (See Exhibit 2.) 


onan 
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A copy of a dispatch sent by Benson Bros. on the 3d day of Feb’ry, 
1880, to the county clerk of Franklin Co., Ill. (See Exhibit 3.) 

A dispatch in answer to the above from Benson Bros. to said clerk 
sent by the “county clerk” to Benson Bros., dated Feb’y 4th, 1880. 
(See Exhibit 4.) 

A letter from Charles A. Akin, county clerk of said Franklin 
county, Ill., dated Feb’rv 5th, 1880, addressed to Benson Brothers, 
Davenport, Iowa. (See Exhibit 5.) 

After I had gone over these papers to ascertain more of the par- 
ticulars about the issue of the said bonds and the authority of the 
county to issue them I wrote to the “auditor of public accounts” of 

the State of Illinois, who answered mv letter, stating that he 
o4s had referred the matter to the secretary of State. This was 

by postal card, dated April 7th, 1880, and on the same day | 
received al letter from the secreta ry of State enclosing to mea cer- 
tified copy of the act incorporating the Belleville & Eldorado Rail- 
road Company, approved Feb’ry 22d, 1880, which law I could not 
find in the ceneral statutes of the State of Illinois, and for which I 
had written to the auditor of public accounts. 

I hand herewith to the notary a copy of my said letter to the au- 
ditor of public accounts, which is taken from my letter-press books, 
the original postal card in answer from the auditor of State, and the 
letter from the secretary of State enclosing ‘the certified copy of said 
act. (See Exhibit 6.) 

And further, on the 5th day of April, 1880, over the signature of 
the cashier ot the bank, | wrote to the clerk of Franklin Co., [1}.. il 
letter inquiring with reference to said bonas, a copy of which letter 
taken from the letter-press book of the bank I herewith produce, 
and the cashier of the bank received in reply to said letter a com- 

munication from said clerk of Franklin Co. dated April 8th, 
ott) ISSO, which T also produce. (See Exhibits 7 & 8.) 

With the other papers, referred to above, Mr. Schutt left with 
me one of the said bonds issucd Nov’b’r 13th, 1887, which recited that 
it was issued by virtue of an Act to incorporate the Belleville & 
Eldorado Railroad Company, approved Febr’y 22d, 1861. From 
all the statements thus collected and before me, I reached the con- 
clusion that Franklin county, Illinois, had the proper authority to 
issue the bonds under this special law, some of which were offered 
for sale to the bank, and so reported to the cashier and board of 
directors of the German Savings Bank of Davenport, lowa. On the 
12th of April Julius Schutt brought into the bank a lot of said 
bonds, and upon the request of the cashier of said bank I attended 
personally to the transaction of the business of buying and paying 
for said bonds. 

Mr. Schutt handed to me nine (9) bonds of said Frankiin Co., IIL., 
issued by virtue of the aforesaid special law, to wit: Nos. 11, 12, 14, 

33, 34, 35, 47, 56, and 57, which were bought by me for the 
So0 bank at 99 eents on the dollar and accrued interest. The re- 
ceipt was prepared by'me, signed by Julius Schutt, the bonds 
delivered, and the monev paid therefor. I herewith produce said 
receipt. (See Exhibit 9.) 
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On the next day Julius Schutt offered for sale four (4) other bonds, 
to wit: Nos. 15, 18, 45, and 46, each for $1,000.00, issued, as recited 
therein, by virtue of an Act to authorize counties and cities to sub- 
scribe stock to railroads, approved Nov’b’r 6th, 1849. After exami- 
nation of the law referred to, I reported to the cashier that in my 
opinion the same were legally issued, and under the proper authority ; 
whereupon the said cashier directed me to transact the business of 
purchasing the said bonds from Mr. Schutt, as had been done the 
day before. Again I prepared a receipt, which was signed by Mr. 
Schutt, and which I herewith produce. (See Exhibit 10.) 

Next, on the 15th of May, 1880, Mr. Julius Schutt offered for sale 

to the bank five (5) more bonds, bearing numbers 39, 40, 41, 42, and 
43, issued by the said Franklin county, IIL, by virtue of the 
351 general law last above mentioned, and upon direction of the 
cashier I bought said bonds on the same terms as before, to 
wit, 99 cents on the dollar and accrued interest. A receipt therefor 
was prepared by me, signed by the said Julius Schutt, and the same 
is herewith produced. (See Exhibit 11.) 

On the 20th of May, 1880, the said Julius Schutt offered for sale 
five other bonds, each for the sum of $1,000.00, issued by the said 
county of Franklin, IIL, in aid of the Belleville & Eldorado Railroad 
Company, by virtue of an act entitled “An act to Incorporate the 
Belleville & Eldorado Railroad Company,” approved Febr’y 23d, 
1861, these bonds bearing Nos. as follows, to wit: 58, 59, 60, 62, 
and 66. In the same manner as before the transaction was referred 
tome. I bought the said bonds for the German Savings Bank at 
99 & + cents on the dollar, paid the money therefor to said Julius 
Schutt, prepared a receipt, which he signed, and which I herewith 
produce. (See Exhibit 12.) 

On the 11th of June, 1880, one bond, numbered 77, issued by the 

said county of Franklin, Il., in favor of the Belleville & Eldo- 
d02 ~=rado Railroad Company, by virtue of the said special. law 

above mentioned, and as recited in said bond, was offered for 
sale by the said Julius Schutt at the said bank and bought by it at 
99 & } cents, with accrued interest. The business was transacted by 
me, under direction of the cashier of said bank, a receipt was pre- 
pared by me, signed by the said Julius Schutt, and the same is here- 
with produced. (See Exhibit 13.) 

And finally, on the 24th of June, 1880, three (8) other bonds of 
the same issue under the special law, to wit: Nos. 30, 39, and 65, 
were offered for sale by said Julius Schutt to said bank and bought 
at 99 & } cents on the dollar, with accrued interest thereon. The 
whole transaction was referred to me by said cashier. I received the 
said bonds, paid the money therefor to Julius Schutt, prepared re- 
ceipt, which was signed by Schutt, and which I herewiti: produce. 
(See Exhibit 14.) 

In all these transactions, so far as mv recollection goes, the money 

was received by me from the teller of the bank, upon instruc- 
v0) tions from the cashier, and by me paid over to Mr. Julius 
Schutt, after he had signed a receipt therefor and delivered 
the bonds to me. I herewith hand to the notary the documents, 
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letters, &c., above referred to by me, of which he may make copies 
to attach to my deposition as exhibits. 

Int. 6. You may state whether or not there was any past due or 
unpaid interest upon any of the said bonds described in your last 
preceding answer. at the time when the bank purchased the same, so 
far as you know, and from information which you had; state 
whether or not you suspected there was any past due and unpaid 
interest on said bonds. 

Ans. Not any; and, as far as I knew, and I had it from the letters 
of Charles A. Akin, the county clerk of Franklin county, I11., dated 
April 8th, 1880, and above referred to, the interest had ell been 
paid theretofore. 

Int. [7]. You may now state what knowledge or suspicion you, or 
so far as you know the officers of the said German Savings Bank, 

had, at the time of purchasing any of said bonds which have 
d0+ have been referred to, that there was any invalidity or any 
irre gularity or objection to any oO. said bonds. 

Ans. I had none; and my report to the cashier and board of di- 
rectors of the said bank was based upon the firm opinion that the 
validity of the bonds were not in question, else I should not have 
reported in such a way to them; and so far as I have any knowl- 
edge as to the other officers of the bank they had no suspicion or the 
least knowledge of any invalidity, illegality, or irregularity as to the 
issue of said bonds, sinee the whole matter was referred to me, and 
the officers of the bank, in deciding to buy these bonds, relied upon 
the verbal opinion by ne given to them. 

Int. 8. State whether or not any installment or installments of in- 
terest were paid upon the said bonds after their purchase by the said 
German Savings Bank. 

Ans. The first installment of interest which fell due after the 
bonds were purchased by the said bank was paid, as provided in the 
said bonds. 


The further examination of said witness is herewith ad- 
$95  journed until 11 o’clock a. m. of April 21st, 1582, at the same 
place. 

Pursuant to adjournment, as above noted, the examination of the 
witness, G. G. Carstens, was resumed at my office at said city at the 
time stated. 

Int. 9. You will new state what knowledge or information, if any, 
you or an) of the officers of the German Savings Bank had at any 
time before the purchase of the bonds, as stated above by you, that 
there was, or had ever been, any litigation about the validity of those 
Franklin county bonds. 

Ans. None whatever, so far as I was able to ascertain, and I am 
pretty sure that the officers of the bank had no knowledge of any 
litigation, since the whole matter as to the legality of the bonds 
was left with me. 

Int. 10. In answer to interrogatory 5 you have stated what bonds 
were purchased by the German Savings Bank, and the prices paid 
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therefor. You will now please state whether or not the said bank 
has, at all times, since the said original purehase owned and held the 
said bonds, and whether or not it yet owns and holds them. 
906 Ans. The bank has owned and held the said bonds during 
all the time from their original purchase down to the present, 
and it now owns and holds them. 
G. G. CARSTENS. 


Subseribed by the said G. G. Carstens in my presence and by him 
sworn to before me this 24 day of April, 1882. 
[L. s.] GEORGE L. OSBORN, 
Notary Public. Neotl (A... la. 


Upon the conclusion of the examination of the witness, G. G. Cars- 
tens, the further examination of witnesses in this matter is adjourned 
until April 22d, at 10 o’clock a. m., at the same place. 


Pursuant to the adjournment last above mentioned the examina- 
tion of witnesses was resumed at the time and place stated to be be- 
gun, viz., at the office of Geo. L. Osborn, in the City of Davenport, 
Ja., at 10 o'clock a. m., of April 22d, 1882: ! 


Deposition of HH. /7. Andie sen. 
H. H. ANDRESEN, being produced, was duly sworn on behalf of the 


defendant, the said German Savings Bank, of Davenport, Iowa, and, 
upon direct examination by E. E. Cook, Esq., testified as follows: 


OOT Int. 1. Please state vour name, age, residence, and occupa- 
tion. 
Ans. H. H. Andresen; age, 56; am a resident of Davenport, 


Towa, and am cashier of the German Savings Bank, of said city. 
Int. 2. You may state whether or not in the year 1880, and _ pre- 

vious thereto, you were cashier of the German Savings Bank of Da- 

venport, Iowa, and whether or not you now fill such position. 

Ans. In 1880, and previeus thereto, | was cashier of the said 
bank, and am now filling such position. 

Int. 5. What connection, if any, did Mr. G. G. Carstens have with 
the bank in 1880, and what connection, if any, has he with it now ? 

Ans. In 1880 he was the attorney of the bank, and is now such 
attorney. 

Int. 4. You may state whether or not during the year 1880 you 
and the board of directors of the said bank considered the question 
of making any investment in the bonds of Franklin county, III. 
If so, state fully and particularly all that you did with reference to 

ascertaining about the validity of the said bonds; and if 
308 you or any one for the said bank had any correspondence 

with any parties in reference to the said bonds, you will 
please refer to the same, whether letters or telegrams, or both, and 
if they are the same as those submitted by Mr. G. G. Carstens— 
whose deposition has been taken in this matter—and copies of 
which letters and telegrams are attached to his said deposition, you 
will please refer to and examine the same, and state whether or not 
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you read them during thetime the validity of said bonds was under 
consideration, and before the purchase of said bonds, and whether 
or not those letters and telegrams were submitted to the board of 
directors, and you may state generally all that was done in relation 
to the purchase of said bonds by the bank, describing the particu- 
lar bonds that were purchased. 

Ans. It was, I think, in February of. the year 1880 that certain 
bonds of the county of Franklin, LiL, were offered to us by Mr. Ju- 
lius Schutt, of this city, and we considered the question whether or 
not to buy them. We came to the conclusion that we would buy 

them at the prices oilered, viz., 99 cents, and referred the 
d09 matter to our attorney as to the legality and validity of the 

bonds. | have examined and read all the letters and docu- 
ments referred In the deposition of Mr. Carstens, and recognize 
them as the same correspondence and original documents which 
were submitted to me as cashier of the said bank and to the board 
of directors of the bank in 1880, before the purchase of said bonds, 
and upon the strength of which and the opinion of our attorney 
that the bonds were valid we purchased them. Upon the receipt 
of the verbal report of Mr. Carstens, our attorney, that he consid- 
ered the bonds legally issued, we ordered the teller to pay the 
amounts of the purchase-money upon the order of our said attor- 
ney and upon the receipt of the bonds. 

Mr. Carstens, as special attorney of the bank, having special charge 
of the matter, attended to the details of the transaction, and I, as 
cashier, and the board of directors relied upon the judgment and 
advice of our said attorney in the matter. We also examined the 

bonds themselvesand the recitals therein contained. I have 
060 read the entire deposition of Mr. G. G. Carstens, taken before 

George L. Osborn, as commissioner, on the 20th and 21st daysof 
April, 1852, and his answer to direct interrogatory number 5 pro- 
pounded to him shows fully and in detail the documents which I 
have referred to and the numbers and description of the bonds of 
Franklin county, Ll., which were purchased by the bank, the dates 
of purchase, the prices paid therefor, and all the particulars In ref- 
erence thereto, and I state that, Having carefully read the said an- 
swer to interrogatory 5, I adopt all the statements thereof as a part 
of this my answer to this inverrogatory, the same as if I repeated 
the same in detail in this answer. 

Int. 5. You may state whether or not there was any past-due and 
unpaid interest upon any of said bonds of franklin county, Ii l., 
purchased by the said German Savings Bank up to the time when 
the said bank purchased the same, so far as you know ; or from in- 
formation which you had state whether or not you had any sus- 
picion that there was any past-due and unpaid interest on said 

bonds. 
ob] Ans. We understood at the time that the interest was paid 
when due, there were no past-due and unpaid coupons at- 
tached to the bonds when we bought them, nor did we have any 
suspicion there was any past-due and unpaid interest on said bonds; 
on the contrary | was advised by Charles A. Akin, the county clerk 
19—V70 


ec RN A ANTON. 


144 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


therefor. You will now please state whether or not the said bank 
has, at all times, since the said original purchase owned and held the 
said bonds, and whether or not it yet owns and holds them. 
306 Ans. The bank has owned and held the said bonds during 
all the time from their original purchase down to the present, 
and it now owns and holds them. 
G. G. CARSTENS. 


Subscribed by the said G. G. Carstens in my presence and by him 
sworn to before me this 24 day of April, 1882. 
[L. s.] GEORGE L. OSBORN, 
Notary Public, Scott Co., La. 


Upon the conclusion of the examination of the witness, G. G. Cars- 
tens, the further examination of witnesses in this matter Is adjourned 
until April 22d, at 10 o'clock a. m., at the same place. 


Pursuant to the adjournment last above mentioned the examina- 
tion of witnesses was resumed at the time and place stated to be be- 
gun, viz., at the office of Geo. L. Osborn, in the City of Davenport, 
la., at 10 o'clock a. m., of April 22d, 1882: ' 


Deposition of HT. H. Andresen. 


H. H. ANDRESEN, being produced, was duly sworn on behalf of the 
defendant, the said German Savings Bank, of Davenport, lowa, and, 
upon direct examination by E. E. Cook, Esq., testified as follows: 


Bia Int. 1. Please state vour name, age, residence, and. occupa- . 
tion. 

Ans. H. H. Andresen; age, 56; am a resident of Davenport, 
Iowa, and am cashier of the German Savings Bank, of said city. 

Int. 2. You may state whether or not in the year 1580, and pre- 
vious thereto, you were cashier of the German Savings Bank of Da- 
venport, lowa, and whether or not you now fill such position. 

Ans. In 1880, and previeus thereto, | was cashier of the said 
bank, and am.now filling such position. : 

Int. 5. What connection, if any, did Mr. G. G. Carstens have with 
the bank in 1880, and what connection, if any, has he with it now? 

Ans. In 1880 he was the attorney of the bank, and is now such 
attorney. 

Int. 4. You may state whether or not during the year 1880 you 
and the board of directors of the said bank considered the question 
of making any investment in the bonds of Franklin county, Ill. 
If so, state fully and particularly all that you did with reference to 

ascertaining about the validity of the said bonds; and if 
308 you or any one forthe said bank had any correspondence 

with any parties in reference to the said bonds, you will 
please refer to the same, whether letters or telegrams, or both, and 
if they are the same as those submitted by Mr. G. G. Carstens— 
whose deposition has been taken in this matter—and copies of 
which letters and telegrams are attached to his said deposition, you 
will please refer to and examine the same, and state whether or not 
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you read them during thetime the validity of said bonds was under 
consideration, and before the purchase of said bonds, and whether 
or not-those letters and telegrams were submitted to the board of 
directors, and you may state generally all that was done in relation 
to the purchase of said bonds by the bank, deseribing the particu- 
lar bonds that were purchased. 

Ans. It was, | think, in February of the year 1880 that certain 
bonds of the county of Franklin, Ill, were offered to us by Mr. Ju- 
lius Schutt, of this city, and we considered the question whether or 
not to buy them. We came to the conclusion that we would buy 

them at the prices oilered, viz., 99 cents, and referred the 
309) matter to our attorney as ,to the legality and validity of the 

bonds. I have examined and read all the letters and docu- 
ments referred in the deposition of Mr. Carstens, and recognize 
them as the same correspondence and original documents which 
were submitted to me as cashier of the said bank and to the board 
of directors of the bank in 1880, before the purchase of said bonds, 
and upon the strength of which and the opinion of our attorney 
that the bonds were valid we purchased them. Upon the receipt 
of the verbal report of Mr. Carstens, our attorney, that he consid- 
ered the bonds legally issued, we ordered the teller to pay the 
amounts of the purchase-money upon the order of our said attor- 
ney and upon the receipt of the bonds. 

Mr. Carstens, as special attorney of the bank, having special charge 
of the matter, attended to the details of the transaction, and I, as 
cashier, and the board of directors relied upon the judgment and 
advice of our said-attorney in the matter. We also examined the 

bonds themselvesand the recitals therein contained. I have 
3860 read the entire deposition of Mr. G. G. Carstens, taken before 

George L. Osborn, as commissioner, on the 20th and 21st daysof 
April, 1882, and his answer to direct interrogatory number 5 pro- 
pounded to him shows fully and in detail the documents which I 
have referred to and the numbers and description of the bonds of 
Franklin county, Ill, which were purchased by the bank, the dates 
of purchase, the prices paid therefor, and all the particulars in ref- 
erence thereto, and I state that, having carefully read the said an- 
swer to Interrogatory 5, lad yp all the statements thereof as a part. 
of this my answer to this inverrogatory, the same as if I repeated 
the same in detail in this answer. 

Int. 5. You may state whether or not there was any past-due and 
unpaid interest upon any of said bonds of Franklin county, IIL, 
purchased by the said German Savings Bank up to the time when 
the said bank purchased the same, so far as you know; or from in- 
formation which you had state whether or not you had any sus- 
picion that there was any past-due and unpaid interest on said 

bonds. 
dU] Ans. We understood at the time that the interest was paid 
when due, there were LO past-due and unpaid coupons ut- 
tached to the bonds when we bought them, nor did we have any 
suspicion there was any past-due and unpaid interest on said bonds; 
on the contrary | was advised by Charles A. Akin, the county clerk 
19—97U 
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of said Franklin county, that the interest had all been paid prior to 
the time we purchased said bonds. 

Int. 6. You may state what knowledge or sus spicion you or any of 
the officers of the bank, so far as you know, of the said German 
Savings Bank, had at the time of purchasing said bonds that there 
was any invalidity, irregularity,or objection to any of the said bonds 
so purchased by your bank. 

Ans. We had no knowledge of any invalidity, irregularity, or 
objection to the said bonds of Franklin county, IIL, and if we had 
had any suspicion we never would have purchased them. 

Int. 7. State whether or not any installment or installments of 
interest were paid Upon the said bonds after their purchase by the 

said German Savings Bank of Davenport, Lowa 
a2 Ans. The first installment of interest due after the pur- 
chase of said bonds by the bank was paid when due as pro- 
vided in the said bonds. 

Int. 8. You may state what, if any, knowledge you, or, so far as 
you know, any of the officers of the German Savings Bank had at 
the time or before the time of the purchase of these bonds, as stated 
by you above, that there was any or had ever been any litigation 
about the validity of these Franklin county, Illinois, bonds ? 

Ans. We had no knowledge of any litigation about the validity 
of the Franklin county bonds. 

Int. 9. You will please state whether or not at all times since the 
purchase of the said bonds by the German Savings Bank, the said 
bank has owned and held the said bonds, and whether it is now the 
owner and holder and actual possessor of the said bonds. 

Ans. The German Savings Bank has held and owned and does at 
the present time own and hold the said bonds. They have been in 
the actual possession of the bank ever since their purchase, and are 

now in the actual possession of the said bank. 


363 H. H. ANDRESEN. 


Subseribed by the said H. H. Andresen, in my presence, and by 
him sworn to before me, this 24th day ot April, 1882. 
[L. s. | GEORGE L. OSBORN, 
Notary Public, Scott Co., La. 
STATE OF lIowA, 
County of Scott, wy 


I, George L. Osborn, a notary public in and for said county, do 
hereby certify that, in pursuance of the stipulation between the at- 
torneys to this action, hereto attached, I caused to appear before me, 
at my office in the city of Davenport, lowa, on the 20th day of: 
April, 1882, G. G. Carstens and H. H. Andressen, who, being duly 
sworn, their evidence was reduced to writing by me, and was duly 
read over by the said witnesses and sworn to before me on this 24th 
day of April, 1882. 

The examination of said witness, G. G. Carstens, was commenced 
on the 20th of April, 1882, but was not concluded until the 21st, 
and the examination of the witness H. H. Andresen was com- 
menced and concluded on the 22d of April, 1882. 
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I further certify that E. E. Cook appeared on behalf of the 

364 defendant, the German Savings Bank, one of the defendants, 

and conducted the examination in behalf of the said defend- 

ant, but no counsel appeared on behalf of the plaintiff to cross- 
examine said witnesses. 

The foregoing depositions being taken in a certain action pending 
in the cireuit court of the United States for the southern div. of [ll., 
wherein the county of Franklin, [ilinois, is plaintiff and the Belle- 
vile & Eldorado Railroad Company, The German Savings Bank of 
Davenport, lowa, and others are defendants on behalf of the de- 
fendant, the German Savings Bank of Davenport, lowa. 

it. 8.) GEORGE L. OSBORN, 
Notary Public. Seott Co., la. 


Commissioner’s fee, $12.00. Paid by the German Savings Bank, 
def’t. 


The following are the exhibits referred to in the deposition of G. 
G. Carstens, Esq. 
GEORGE L. OSBORN, N. P 


EXHIBIT 1. 
Erhilnit 1 to Deposition of G. G. Carstens. 


DaveNpvort, Iowa, 2, 18, 1880. 

Julius Schutt, Esq., city. 
865 Dear Str: You ask us what we know of the Franklin 

county, Ill, 8 pr e’t bonds, issued to Belleville & Eldorado 
Railroad Company to pay for stock in said railroad. In reply we 
would say that we have owned some of these bonds and consider 
them a good investment. Before buying we looked into the matter, 
and were satisfied that the bonds were legally issued and regular in 
every way. They were given for good and valid consideration. 
The road is built through the county, is in operation, and has issued 
$200,000 in stock to said Franklin county. The interest has always 
been promptly met. Under the law the assessment for.int. is made 
by State auditor and paid by him. The bonds are registered in the 
ottice of the auditor of State, as appears on back of bonds. 

Mess. Nelson & Noel, bankers, St. Louis, bought $40,000 of these 
bonds and had the proceeding of the county officials carefully ex- 
amined and the entire proceedings relative to the issue of the bonds 

passed upon by able and competent att’ys, who pronounced 
366 the bonds regular and legal in every way. 

Mess. Nelson & Noel are friends of ours, as well as business 
correspondents, and in conversation with our —, Erastus A. Benson, 
while in St. Louis the other day, gave him the facts in the case sub- 
stantially as they are briefly given above. 

The bonds have greatly increased in value since the completion 
of the road, and we consider the bonds a good investment at 102 to 
105 and int. 

If this can be of any use to you in negotiating your bonds you 
are at liberty to use it. 


Yours, respectfully, BENSON BROS. 
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EXHIBIT 2. 


Exhibit 2 to Deposition of G. G. Carstens. 


Benton, [LuiNnots, February 26, 1879. 
Sirs: I, Charles A. Aken, clerk of the county court of Franklin, 
Illinois, do hereby certify concerning certain bonds next below de- 
scribed, to wit: 


Issued by— Date. Number. Size. Interest Rate. 
Franklin Co., Ill. Nov. 13, 1877. 150 $1,000. 8 per cent 
Coupons payable Coupons payable Bonds nature Ree. with State Au- 
where— when— dit’r or not. 

New York. July & January Nov. 13, 1897. 75 registered ; 75 

Ist of each not reg. 

year. 

067 That said bonds are issued under authority granted by two 


acts of the Legislature of the State of I|linois—tfirst, $100,000 
under an act entitled An act to incorporate the Belleville & Eldo- 
rado R. R. Co., approved Febr’y 22d, 1861, and $50,000 under An 
act authorizing counties and cities to subseribe stock to r’roads, ap- 
proved Nov. 6th, 1849—and that at a popular election, held in con- 
formity with said acts, upon the 11th day of Sept., 1869, the issue o 
$200,000 worth of said bonds to the Belleville & Eldorado R. R 
Company, for the purpose of paying for $200,000 of the capital stock 
of said R. R. Co. subseribed by said county, was ordered by an offi- 
cial return of 1,238 votes in the affirmative and 389 votes in the 
negative. 

I further certify that the value of taxable property, as returned 
for assessment in the vear 1875, is $1,315,569.00; that the eash valu- 
ation Is about $2,600,000.00, the value at which it is held is about 
$35,900,000.00 ; that the total bonded debt of said county, including 

the bonds issued ($150,000), by virtue of said election, is 
868 $174,000.00; that the floating debt of said county is small and 

provided for by the levy of 1878; that the population is about 
16,000 souls. 

[ further certify that the said bonds are duly authenticated by 
the signature of the proper officers, and that their issue is regular 
and formal, as by law provided. 

[Seal of the County Court. ] 


CHAS. A. AKIN. 
( ounty (}, rk. 
EXHIBIT 3. 
Exhibit 3 to Deposition of G. G. Carstens. 


DAVENPORT, 2, 3, 1880. 
To county clerk, Benton, Franklin county, Ills. : 
Do you consider the Franklin Co. railroad aid bonds legal and 
regular in every respect? Please telegraph, our expense. 


BENSON BRO. 
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EXHIBIT 4. 


Exhibit. 4 to Deposition of G. G. Carstens. 


Benton, In., Feb. 4, 1880. ° 
To Benson Bros. : 
[ regard the Franklin county railroad bonds strictly legal and 
regular — every respect. 


County Clerk. 
EXHIBIT 5. 
Eerhihit 5 to Deposition of G. G. Carstens. 


Benton, Feb. 5th, 1880. 

Benson Brothers, Davenport, Iowa. 
369 Dear Stirs: Yours of 2-3 is at hand, and in reply will 

say that I regard the issue of railroad aid bonds by Franklin 
county, Illinois, to the Belleville & Eldorado Railroad Company as 
strictly legal and regular. I have carefully scrutinized every act of 
the county authorities of this county relative to the issuance of said 
bonds, and find the aets of said authorities to conform in every re- 
spect with the laws of our State and the vote of our people. 

| base my opinion upon the following facts and reasons: 

Ist. The issue of said bonds was authorized by a vote of a major- 
ity of the voters of the county at an election held for the purpose, 

2d. The order of court authorizing said issuance was based upon 
sald vote. 

3. The proposition embodied in said order was kept open by 
various orders of the said court, from time to time, granting exten- 
sions of the time for beginning and completing said road. 

lth. The bonds were actually issued in accordance with an 
370 order of the board of supervisors of said county authorizing 
said subscription of stock. 

Sth. The bonds have all been delivered to the builders of said 
road in good faith, strictly in compliance with the terms of said con- 
tract entered into by and between the said County of Franklin and 
said Railroad Company. 

6th. The interest on said bonds have been regularly paid without 
process or complaint. I have been at great pains to arrive at the 
above facts, and my charge for same, $10.00, which I will expect 
by return mail. 

Very respectfully, yours, &c. 

CHAS. A. AKIN, Co. Clerk. 
End of Exhibit 5. 


ee 


eats 


Ce a a tA E . m © 
- tai ie eat chee oF suki ee 7 soe a 
ae ie os: Anda at Ba ol 


— + See 


pane 


THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


EXHIBIT 6. 
Krhihit 6- to Deposition of Gs. G. Carstens. 


DAVENPORT, Lowa, April 5th, 1880. 
Auditor of public accounts, Springfield, III. 


DEAR Sir: Some bonds issued by Franklin county under pro- 
visions of an act of the General Assembly of the State of Illinois 
entitled “An act to Incorporate the Belleville & Eldorado R. , 
ot R. oa approved lebr’y 221, LSOl, have been offered for sale 
to the above bank, the special counsel of which I citi. Please 
have the kindness to send mea copy of said act and I shall remit 
whatever charges there may be by return mail. 
Respectfully yours, 


G. G. CARSTENS. 


STATE OF ILLINOIS, AUDITOR'S OFFICE, 
SPRINGFIELD, 4-7, 1880. 
Dear Str: Yours of 5th inst. received. I have referred same 
to the hon. sec’ y of State, who Is custodian of the laws. and will 
send you certified COpy as requested. 
Very respeetfully, T. B. NEEDLES, Auditor. 


STATE OF [LILINOITS, SECRETARY'S Orrick, 
SPRINGFIELD, Apl 7, 1880. 
G. G. Carstens, Esq. Davenport, lowa. 

DEAR SIR: Knelosed please find certified COpy of “An act to In- 
corporate the Belleville & Eldorado Railroad Company.” The fee 
for the same Is 82.50. 

Very truly, | GEORGE H. HARLOW, 
Sec'y of State. 
End of Exhibit 6. 


372 EXHIBIT 7. 
Kerhihit 7 lo Deposition of (y. G. Carste Hts. 


DAVENPORT, lowa, April oth, 1880. 

Chas. A. Akin, Esq., Benton, III. : 

Some bonds of Franklin Co. issued in aid to the Belleville & El- 
dorado R. R. Co. on the 13th day of November, 1877, have been 
offered as for sale. The bonds are issued under an act to incorporate ° 
the Belleville & Eldorado R. R. Co., approved Feb. 22d, 1861. We 
want a certified copy of said act,and you would do us a great favor 
by sending us the same as soon as possible. 

Any charges we will remit directly. 

Further, could you tell us whether they are salable at your county, 


and what price used to be paid for —? Please answer, and oblige. 


Yours truly, 


H. H. ANDRESEN, Cashier. 
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EexHipitr 8 
Exhibit 8 to Deposition of G. G. Carstens. 


BENTON, April S, LSSO. 
Mr. H. H. Andressen, Davenport, lowa., 
O10 Drak Sir: Your letter of inquiry in reference to bonds of 
l'ranklin county, of date of April 5th, is at hand, and in reply 
will that the bonds of said denom*nation are considered good 
property here, and while but few of them have been sold inside of 
the county thev have always brought a good price and are now vir- 
tually at par here. 

I have Investigated the price of them to-day and find them held 
at US cents, 

This is the most reliable information | can obtain here. 

The interest is amply provided for and is being readily paid, 
which has had a tendency to enhance their value. My charges for 
the examination and report [ have made to-day is $3.00, which you 
will please forward as you indicate. 

Yours, «c¢., CHARLES A. AKIN, Co. Clerk. 

kind of Exhibit 8. 


EXHIBIT 9%. 
Eerhihit 9 to Deposition of G. G. Carstens. 


Davenrort, Lowa, April 12th, 1880. 
Sold this day to the German Savings Bank of Davenport 
oi % bonds of Franklin county, Illinois, issued November 13th, 
1S77, in aid of the Believille & Eldorado Rail’r. Co., at 
$1,000 each, to wit: No-. 11, 12, 14, 33, 54, 35, 47, 56, and 57; total, 
$9,000.00 ; at 99 per cent., $8,910; accrued interest at 5 per cent. 
from January Ist to April 12, 1880, $202.00—($9,112) nine thousand 
one hundred and twelve dollars, the receipt of which I hereby ac- 

knowledge. 
JULIUS SCHUTT. 
Knd of Exhibit 9. 
Exuipir 10. 
L’xhilit 10 to Deposition of G. G. Carstens. 


DaveNnvort, Iowa, April 15th, 1880. 
Sold to the German Savings Bank the following Frank- 
lin Co., Ill, railroad bonds, issued Novy’b’r 13th, 1877, 
under “An act to authorize citiesand counties tosubseribe 
stock to railroads,” approved Nov’b’r 6th, 1849, to wit, 
No-. 15, 18, 45, and 46, each for $1,000, amounting to 


I: OR Te a sects ek din treme ect iiigadc testes: ae 
Accrued interest, 8 p’r ¢'t, from January Ist to April 15th, 
SEGG «cnn senone aeanees Awe Cesene cenece Sommnmmmee 90 GO 


$4,050 65 
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Four thousand and fifty dollars and sixty-five cents, the receipt of 
which ] hereby acknowledge. 
JULIUS SCHUTT. 
O10 ExHibir 11. 
Exhiiit 11 to Deposition of G. G. Carstens. 
Davenport, lowa, May 15th, 1880. 
Sold this day to the German Savings Bank of Davenport, 
Iowa, 5 bonds of Franklin county, Illinois, issued Nov’b’r 


13th. 1877. in aid of the Belleville & Eldorado Rail’r. 
Co., at $1,000 each, to wit: No. 39, 40, 41, 42..and 43: 


total, for GOD, at OO BOe COtih..... ce cen ctus nnsnna eee Oe 
Accrued interest at 8 per cent. from January Ist to April 
ig DOOD cincinnati nesses teste india sennk sonmilinminwiial. n ae 


$5. 100° O00 
Five thousand and one hundred dollars, tie receipt of which I 
hereby acknowledge. 
JULIUS SCHUTT. 
EXHIBIT 12. 
Exhibit 12 to Deposition of G. G. Carstens. 


Davenport, lowa, May 20th, 1880. 
Sold this day to the German Savings Bank the following 
bonds of Franklin county, issued Nov’b’r 13th, 1877, 
in aid of the Belleville & Eldorado Rail’r. Co., to wit: 
No. 58, 59 ,60, 62, and 66,5 bonds, at nee este na: 
at YY & 4 deities PACS BURA RARE He rere y OD a aan Oe eee oo 
8 pr ct interest from Janu: ry Ist to M: ay 20th, 1880. L54 50 


$5. 117 OO 
Five thousand one hundred and seventeen dollars, the receipt 
whereof | hereby acknowledge. 
JULIUS SCHUTT. 
376 Exuipit 13. 
Exhibit 13 to Deposition of G. G. Carstens. 


DAVENPORT, Lowa, June 11th, 1880. 
Sold to the German Savings Bank of Davenport, lowa, 
$1.000 railroad bond of Franklin county, tbl GO. ¢é. 
at Vo & | pr Spee fee OAS tne Manet! Pao S992 50 
Interest at 8 p’r cent., Jan’y Ist, 1880, to June Lith, -1880_ dO DO 


J 


$1,028 05 


Which amount was paid to me this day. 


JULIUS SCHUTT. 


a ee 
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Exuipir 14. 
Exhibit 14 to Deposition of G. G. Carstens. 
DAVENPORT, Iowa, June 24th, 1880. 
Sold to the German Savings Bank of Davenport, Iowa, 3 


bonds of Franklin county, Illinois, to aid the Belleville 
& Eldorado Rail’r. Co. for 81,000 each, to wit: No. 30. 


With 8 per cent. interest--.. 


ee ee ee eee $2,977 50 
ns cessed bisa cuaaiiiala 115, 30 


$3, 092 80 
Three thousand and ninety-two dollars 80 cents, the receipt whereof 
| hereby acknowledge. 
JULIUS SCHUTT. 
(Indorsed :) Filed May 4, 1852. J. A. Jones, clerk. 


Opened at request of S. P. Wheeler, Esq., June 16, ’82. 
J. A. JONES, Clerk. 
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oid Stipulation as lo Affidavits of Henry Hudson and A. C. Staleup. 


In the Cireuit Court of the United States, Southern Dist. of 
[llinots. 


‘Tue County oF FRANKLIN 
we 
Tue BELLEVILLE & ELporADO R. R. Co. é al. 


Stipulation as to certain evidence. 


It is agreea between the complainant and the defendants, repre- 
sented by Samuel P. Wheeler and Cook & Dodge, that the attached 
affidavits of Henry Hudson and A. C. Staleup may be read in evi- 
dence on behalf of said defencants on the hearing of this cause 
the same as if they were dey sitions of said witnesses formally 
taken in this cause. <All objections as to form are waived, but com- 
plainant reserves the right to make all objections as to the material- 
ity ot sala evidence, or its admissibility. 

Dated at Benton, LiL, this 6th day of June, 1882. 

THOS. J. LAY MAN, 
Att'y for Complainant. 
COOK & DODGE Anp 
SAMUEL P. WHEELER, 
Per E. E. COOK, 
kor Certain Defendants. 


SY i> Affidavit of Henry Ludson. 
STATE OF ILLINOIS, | 
kranklin County. } 


Henry Htidson, of the county of Franklin and State of Ilhnois, 
being first duly sworn, on hisoath states: That during the year 1880 he 
— 20—970 
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was in the employ of Wm. D. Seeber, who was sheriff and ex officio 
collector of said Franklin county, and that affiant was employed 
exclusively in the collection of the taxes for the year 1879, and 
keeping accounts thereof, and was charged with making settlements 
with the several officers to whom the revenue collected way paya- 
ble; that on the 16th day of April, A. D. 1580, he received for said 
collector from Alexander C. Staleup, who was at that time treas- 
urer of said Franklin county, certain coupons clipped from Franklin 
county bonds issued in aid of the Belleville and Eldorado railroad, 
described as follows, to wit: 


Coupon ee ee NE UG TD. cesses mapessuinielassaieumnic aise ie aaa a 
1 ons * " 7 ‘pew swne daa ee ii ae 

sin elec | REE OE SRE FEE ETS 22 44 

a ghee SRS, gia ¢ OE Fe SSN AO ls LES 1 10 

ak We 7 ae ee 

PCE TIO. Gi, CONE NO.  Diccecwisitrnisdimnctnveinek: wath iin an oe 

879 “ ot On ie Og eS aN, 14 S89 
" gin 8 Or a i a i iad 14 89 

Coupon i I FUN, Baia eninsienciecitssshsse tn theleaeniiiinnielaa ae — 2a 
" at ee, ie eines ke ee 14 SY 

ge ' me a ia i a ee 

“ ts Sek Sh) OR REAM NT ee eH Hew men ee Ct EN 14 SY 

“ ce an | RE 14 89 

sé gies Spee mp ie ENC a Py eg oe 14 SY 

" we . gt Se eae mre ry eT 

” 7 ™ af VEER Cmny Ae eet eee eye ere 14 SY 

. "oo FS I a oa i a ee 


Amounting in the aggregate to $295.55, for which the sum of two 
hundred and ninety-five ;5°, dollars was paid to the said Alexander 
C. Stalcup, as county treasurer, on the condition that if any of said 
coupous were rejected by the treasurer of the State of Illinois cou- 
pons were to be returned and money refunded; that all of said 
coupons were remitted to the treasurer of the State of Illinois by 
registered letter from Benton on the 16th day of April, 1880,in part 
payment of registered bond tax for the year 1879, which said tax 

was levied or assessed by the auditor of public accounts to 
350 provide for the payment of the interest accrued, and to accrue, 

on Franklin county, Illinois, registered bonds issued in aid 
of the Belleville and Eldorado railroad; that said coupons herein- 
before described were all received by said State treasurer in lieu of 
money in settlement of said registered bond tax, and was a part of 
the sum of $3,366.65, for which the said State treasurer gave receipt 
to the said W. D. Seeber, dated April 20th, 1880; that the coupons 
hereinbefore mentioned, those from bonds numbered 9, 16, 17, and 
19, were issued under the act of 1849; the remainder of said coupons 
were from bonds issued under the act of 1861. 


HENRY HUDSON. 


Subscribed and sworn to before me this 6th day of June, 1882. 
JOHN MULKEY, 
Master in Chancery. 


ae 


THE COUNTY OF FRANKLIN, ILLINOIS. 


Affidavit of Alexander C. Staleup. 


Alexander C. Staleup, being first duly sworn, on his oath states: 
That he is the treasurer of Franklin county, in the State of Illinois; 
and that he held that office during the year 1880; thatthe fore- 
dsl = going statement under oath of Henry Hudson has been read 
to him; that affiant was verbally directed by the board of 
county commissioners of said Franklin county to collect for said 
franklin county from James Hill and Company the sum of three 
hundred dollars, which was due to the county from said James Hill 
& Co.; that affiant made demand on said James Hill and Co. for said 
sum of three hundred dollars in the early part of the year 1880 ; 
afiant thinks it was either in the month of December, 1879, or in 
the monthof January, 1880; that upon demanding said sum of said 
James Hill & Co., James Hill, of said firm, stated that they could 
not pay said claim in money; but if coupons that were due taken 
from Franklin county, Illinois, bonds, issued in aid of the Belleville 
and Eldorado railroad, would be acceptable, they would pay the said 
claim; that affiant went to said board of county commissioners, 
which said board was at the time in session, and stated to them that 
said James Hill and Co. would pay the said claim in coupons of 
Franklin county, Illinois, bonds hereinbefore described ; 
882 that said county commissioners verbally directed me to re- 
ceive said coupons in payment of said claim; that affiant 
received of said James Hill & Co. coupons amounting to two hun- 
dred and ninety-five & 55; dollars on account of said claim and 
the remainder in money; that said county commissioners verbally 
directed athiant to collect the money on said coupons, and on the 
l6th day of April, 1880, affiant surrendered said coupons and re- 
ceived the money therefor from Wm. D. Seeber, who was, at the 
date last aforesaid, sheriff and ex-officio colleetor of said Franklin 
county; that said sum of money received for said coupons was duly 
placed to the credit of said county on treasurer’s account with said 
county, and duly reported to said board of county commissioners. 
Affiant further states that the coupons referred to in the aforesaid 
statement of Henry Hudson are the same coupons received by affi- 
ant from James Hill & Company, and on which affiant collected the 
money in behalf of said Franklin county. 


ALEXANDER C. STALCUP. 


383 Subseribed and sworn to before me this 6th day of June, 


A. D. 1882. 
JOHN MULKEY, 


Master in Chancery. 
Fees, paid by German Savings Bank of Davenport, Lowa, $3.00. 
JOHN MULKEY, 


Master in Chancery. 


(Indorsed :) Filed June 17, 1882. J. A. Jones, clerk, 
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384 Depositions of Charles A. Akin and William R. Ward, on behalf 
of the County of Franklin, Ills. 


meg amare 


STATE OF ILLINOIS, | 
Franklin County, § 


ere . 


CRC ont cua pS a Bee Oe A UREN Ia MINCE nie 


Se ical St, 


In the Circuit Court of the United States. 
THe County or FRANKLIN 
US. 


Tue BELLEVILLE AND Enporapo RaitroAp Company e al. 


; ea tr SE 
a ee: 


The following depositions of Charles A. Akin and William R. 
Ward, witnesses produced, sworn, and examined on the part of the 
plaintiff on this 6th day of June, A. D. 1882, in accordance with the 
stipulations of the attorneys, hereunto attached, T. J. Laymon ap- 
pearing for the plaintiffs, and E. E. Cook appearing for the German 
Savings Bank, and all the defendants represented by Samuel P. 
Wheeler. 

Deposition of Charles A. Akin. 


CHARLES A. AKIN, being first duly sworn according to law, testi- 
fied as follows: 


Int. 1st. Please state your name, age, residence, and occupation. 
Answer. Charles A. Akin; age, 31 vears; residence, Benton, Frank- 
lin county, State of Illinois; occupation, clerk of the county court 
of Franklin & State of Ills., and have been continuously ever since 
December, 1877. 
Int.} State if you have examined al! the records of said 
385 county relating to the election and subscription of stock by 
said county to ‘the capital stock of the Be lleville & Eldorado 
Railroad C ompany. 
Ans. I have examined all the records of the county clerk’s office 
relating to said matter. 
Int. Have you made copies of all the records relating to the same? 
Ans. I have made copies of all the said records. 
Int. Will you please attach the same hereto as Exhibit — 


(The defendants, represented by Samuel P. Wheeler and Cook & 
Dodge, object to all of the said record, excepting that part of said 
record relating to the proceedings of the board of supervisors about 
the dismissal of the bill in equity, because said portions of the record 
are immaterial and irrelevant as against the bona fide holders of the 
bonds in controversy.) 


» 


Ans. I herewith hand the copies of the record, duly certified, to 
the master, marked Exhibit “A ;” and there are no other orders 

386 or resolutions relating to said matter that I know anything 
about or can find in my office. | a 


Cross-examination waived by the attorneys for the defendants. 
CHAS. A. AKIN. 


— - 


ss: an ae 
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THE COUNTY OF FRANKLIN, ILLINOIS. 157 


Subscribed and sworn to before me this 6th day of June, 1882. 
JOHN MULKEY, 


Master in Chancery. 
Deposition of W. R. Ward. 


W. R. Warp, being duly sworn according to law, upon his oath 
states as follows: 

Int. Ist. Please state your name, age, residence, & occupation. 

Answer. William R. Ward; age, 33; residence, Benton, Franklin 
county, State of Illinois; merchant and banker, and at present vice- 
president of the Belleville and Eldorado Railroad C ompany. I was 
made a director of said company in the spring of 1877. ‘There was 
some grading done in the spring of the year of 1877 in this county. 
There was no work done in grading or track-laying on the Belleville 

and Eldorado railroad prior Lo January, 1l8ii: if there was 
387 anything done in reference to constructing said railroad prior 

to said date it was surveying and obtaining right of way 
within Franklin county. The first four miles of said railroad in the 
county was completed in the fall of 1877, from the east line of the 
county to Thompsonville, in Franklin county. The road was com- 
pleted to Benton, ten miles west of Thompsonville, in the fall of 
1878 (by the first day of September, 1878); Benton is the county 
seat of Franklin county. The road was completed through the 
county about the Ist day of November, 1879; all the foregoing state- 
ments are made from memory without any reference to any memo- 
randas. There was no part of said railroad completed within Frank- 
lin county prior to January, 1877. 

(The defendants, represented by Samuel P. Wheeler and Cook & 
Dodge, object to all the evidence in the foregoing deposition as to 
the time when said railroad was built or completed, because any 
evidence of that nature is immaterial and irrelevant as against the 
bona fide holders of the bonds in controversy.) 

Cross-examination waived, 


W. R. WARD. 


8388 Subscribed and sworn to before me this 6th day of June, 
A. D. 1882. 
JOHN MULKEY, 
Master in Chancery. 
Srate OF ILIINots, | . 
Franklin County, § 


[, John Mulkey, master in chancery within and for said county 
and State, do hereby certify that the foregoing depositions were 
taken before me on the 6th day of June, 1882, and that all the in- 
terrogatories and answers were read to the witnesses by me after they 
were written down, before they signed, and were sworn to the same. 

Given under my hand at my office in Benton in said county, 


this 6th day of June, A. D. 1882. 
JOHN MULKEY, 


Master in Chancery. 
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389 Stipulation for Taking Depositions. 


In the Cireuit Court of the United States for the Southern District 
Lllinois. 


Tue County oOFr FRANKLIN 
US. 


THe BELLEVILLE AND ELpoRADO RAILROAD CoMPANY ef al. 


It is hereby agreed between the solicitors for the complainant and 
the solicitors for the defendants, who have answered the bill of com- 
plaint, that the depositions of Charles A. Akin, W. W. Hoskinson, 
W.J.N. Movers, William R. Ward, Z. Hickman, and Henry Hud- 
son may be taken upon oral interrogatories at Benton, in Franklin 
county, Illinois, on the 6th day of June, A. D. 1882, before John 
Mulkey, master in chancery of said Franklin eounty, at his office 
in Benton, in said county, commencing at the hour of ten o’clock a. 
m., and continued from day to day until the taking of said deposi- 
tions is finished. Also, defendants at same time and place may take 

any evidence they may wish. 
oo0 Notice of the taking of said depositions is waived, and it 
is expressly understood and agreed that they may be used 
upon the trial of said cause the same as if regularly taken according 
to the rules of practice governing the taking of depositions In cases 
pending in the said court. 
Dated this 27th day of May, A: D. 1882. 
SAMUEL P. WHEELER, 
Sol’r for Def’ts in Part. 
THOS. J. LAYMAN, 
Sol. for Compt. 
COOK & DODGE, 
Attys for The German Savings Bank of Dave nport, lowa. 


oo] Exuipit “A” to deposition of Charles A. Akin. 


At a special term of the county court began and held at the court- 
house, in Benton, on Saturday, July the 24th, A. D. 1869. 

Present: Hon. William E. Smith, county judge; James M. Akin 
and Isham Harrison, associate justices; C M. Clark, county clerk ; 
and William B. Denning, sheriff. 

Court opened by proclamation, when the following order was made, 
to wit: 

Be it ordered by the court, That by authority of an act of the Gen- 
eral Assemb ly of the State of Illinois entitled an Act to incorporat Le 
the Belleville and Eldorado Railroad Company, approved February 
22nd, A. D. 1861, and an act of the General Assembly, ap proved No- 
vember the 6th, A. D. 1849, authorizing counties to take stock in 
railroad companies, notice is hereby given that on Saturday, the 
eleventh day of September, A. D. 1869, in the various precincts in 
the county of Franklin and State of Illinois, at the usual voting 
places, an election will be held upon the question whether or not the 
county of Franklin shall subscribe the sum of two hundred thou- 
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sand dollars ($200,000.00) to the capital stock of the Belleville 
892 ana Eldorado Railroad Company, payable in county bonds at 
par, due in twenty years from date, with interest payable semi- 
annually at the rate of eight per cent. per annum, and to be of the 
denominations of not less than one thousand dollars each, said bonds 
to be issued upon the following conditions, and not until they are 
complied with : 
lst. That the said railroad shall be located through Franklin 
county, running from Duquoin, in Perry county, to the town of 
Raleigh, in Saline county, within one-quarter of a mile of the court- 
house in the town of Benton, in said Franklin county, and that a 
station be there located, and a passenger and freight-lhouse erected 
within said quarter of a mile of the court-house. 
2nd. That said railroad shall be commenced in the county of 
Franklin within nine months from the date of said election, and 
completed through the county by the Ist day of June, 1872. 
Srd. That one hundred thousand dollars of said bonds payable on 
said stock shall be delivered to said company when said rail- 
road is in running order to, and a station located at, Benton, 
393 and one hundred thousand dollars of said bonds to be so de- 
livered when the said railroad in completed and in running 
order, through said Franklin county. 
ith. That there be not less than three stations located in the 
county—one at Benton as aforesaid, one between Benton and Du- 
quoin, and one between Benton and Gallatia. | : 
5th. That said election shall be opened at 8 o'clock in the morn- 
ing and continue open until 6 o’clock in the afternoon, and shall be 
conducted by the judges of elections appointed for the November 
election in 1868, if present; if not, jadges may be chosen as at other 
elections. 
6th. That persons voting at such election for subscription shall 
have written or printed on their tickets “For subscription.” Those 
voting against subscription shall have bave written or printed on 
their tickets “ Against subscription.” 
7th. And provided, also, That said subscription shall receive a num- 
ber of votes equal to a majority of all the votes cast in said 
394 county at the last general election for county officers. 
¥ + “¢ “ * * * 


SATURDAY, November 6th, A. D. 1869. 


County court met pursuant to adjournment. 
Among other proceedings the following were had, to wit: 


Whereas in the various precinets of the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September the eleventh, A. D. 1869, an election was held in pursu- 
ance of an order made at ja special term of the Franklin county court 
began and held at the court-house in Benton on Saturday, the 24th 
day of July, A. D. 1869, upon the question whether or not the county 
of Franklin should subseribe the sum of two hundred thousand dol- 
lars to the capital stock of the Belleville and Eldorado Railroad 
Company, payable in county bonds at par, due twenty. years from 
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date, with interest payable semi-annually at the rate of eight per 
cent. per annum, and to be of the denominations of not less than 

one thousand dollars each; and whereas at such election 
395 the qualified voters of said county did, by a majority 

of their votes (taking as a standard the number of votes cast 
for county officers at the last general election previous to the vote had 
upon the question of subscription as aforesaid), authorize the county 
court of said Franklin county to subscribe the sum of two hundred . 
thousand dollars to the capital stock of the said Belleville and El- 
dorado Railroad Company : 

Therefore at an adjourned term of the Franklin county court be- 
gan and held at the court-house in Benton Friday, November the 
fifth, A. D. 1869—present, Hon. W. E. Smith, county judge; J. M 
Akin & Isham Harrison, associates, C. M. Clark, county clerk; and 
Wm. b. Denning, sherifi—the following order was entered—that is to 
say : 
[t is considered and ordered by the court that by authority of the 
vote at the election aforesaid, held in the county of Franklin on the 
eleventh day of September, A. D. 1569, and by authority of an act 
of the General Assembly of the State of Illinois entitled An aet to incor- 
porate the Belleville and Eldorado Railroad Company, approved 

february 22nd, 1861,and an act of the said General Assembly, 
o%6 approved November the 6th, A. D. 1849, authorizing coun- 

ties to take stock in railroad companies, that the county of 
Franklin, in the State of Illinois, does hereby subscribe to the capi- 
tal stock of the Belleville and Eldorado Railroad Company the sum 
of one hundred thousand dollars, by virtue of the said act of the 
General Assembly of the State of Illinois entitled “An act to incor- 
porate the Belle =o and Eldorado Railroad Company, approved 
February 22nd, A. D. 1861; and the further sum of one hundred 
thousand dollars, | yy virtue of an act-of the said General Assembly, 
approved November the 6th, A. D. 1849, authorizing counties to 
take stock in railroad companies, making a total of two hundred 
thousand dollars hereby subscribed to the capital stock of the said 
Belleville and Eldorado Railroad Company. That said capetal stock, 
so subscribed as aforesaid, be payable in the bonds of the county of 
Franklin at par. said bonds to be due in twenty years from the date 
thereof, and to draw interest, payable semi-annually, at the rate of 

eight per cent. per annum, said bonds to be of the denomina- 
397  tionsof not less than one thousand dollarseach. It is further 

ordered and considered by the court that said bonds are to 
be issued upon the following conditions, and never until they are 
complied with—that is to say: 

Ist. That said railroad shall be located through Franklin county, 
running from Duquoipn, in Perry county, to the town of Raleigh, in 
Saline county, within one-quarter of a mile of the court-house in the’ 
town of Benton, in the said Franklin county, and that a station be 
there located, and a passenger and freight house erected within said 
quarter of a mile of the said court-house. 

2nd. That said railroad shall be commenced in the county of 
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Franklin within nine months from the date of said election, and 
completed through the county by the first day of June, A. D. 1872. 
8rd. That one hundred thousand dollars of said bonds payable on 
said stock shall be delivered to said company when said railroad is 
in running order and the necessary cars running thereon 
398 from Duquoin or El Dorado to Benton and-a station located 
at Benton, and one hundred thousand dollars of said bonds 
to be so delivered when the said railroad is completed and in run- 
hing order and the necessary rolling-stock thereon through said 
Franklin county. 
ith. That there be not less than three stations located in the said 
renga. of ine siege at Benton, as aforesaid, one between Ben- 
ton and Duquoin, and one between Benton and Gallatia. 
sth. That at the time sald bonds are issued and stock received 
said railroad, its fixtures and rolling stock, are not to be mortgaged 
for more than the actual cash value of the same, and that there be 
no mortgage or lien upon the same under which said railroad fix- 
tures or rolling-stock can or may be exposed to sale within a shorter 
time than LWentv-lHve years from the date of such mortgage or lien. 
* « a vk ¥ 


Monpbay, February 6th, A. D. 1871. 
At a special term of the eounty court began and held at the 


tee . : , - 
court-house in Benton on Monday, ray oF 6th, 1871. 
NS) Present: Hon. D. NI. Browning. ‘O. judge ; Zz M. Akin X& 


Gilbert G. Sweeten, associate yu stices; C. M. Clark, Co. el’k ; 
Caroll Moore, sheriff. 

Court opened by proclamation. 

Whereas by an order of this court made the 6th day of Novem- 
ber, .A. D. 1869. a subseription of two hundred thousand dollars was 
ordered LO be made to the Belleville and Eldorado Railroad Com- 
pany ; and whereas said subseription r quired that the said railruad 

uld be coramenced in the county of Franklin within nine months 
from the: diate of the eleetion authorizing | said subseription to be 
made. to wit,on the eleventh day of June, A. D. 1S70, and com- 
pleted through said county by the first day of June, A. D. 1872; 
and whereas the time for commencing building of the said railroad 
has expired: It is therefore ordered that the time for commencing 
and comp leting the said railroad be extended, and that the said sub- 
SC] ‘Iption be made Ol) the stoc ‘k books of the Belleville and Ie l lorado 
Railro d Company upon the following terms and conditions, and 
not until they are fully complied with, to wit: 
400 T his “at si aid tLWo hundre «| thousand doll: ars subseribed to said 
capital stock as aforesaid be pay; able in the bonds of the 
county of Franklin at par, said bonds to be due in twenty years from 
the date thereof, and to draw interest, payable semi-annually, at the 
rate of eleht per cent. por annum, said bonds to be of the denomi- 
nations of not less than one thousand dollars each: that said rail- 
road shall be located through Franklin county, running from Du- 
quoin, in Perry county, to the town of Raleigh, in Saline county, 
within one-quarter of a mile of the court-house, in the tuwn of Ben- 
21—Y 7) 
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ton, in the said Franklin county, and that a station be there located 


and a passenger and freight-house be erected within said quarter of 


a mile of the said court-house : that sald railroad shall be COll- 
menced in the county of Franklin on or before the first day of Jan- 
uary, A. D. 1872, and completed through the county by the first day 
of January, A. D. 1874; that one hundred thousand dollars of said 
bonds, payable On suld stock, shall be delivered Lo said COTM - 
401 pany when said railroad is in running order and the neces- 
sary cars propelled by steam running thereon from Duquoin 
or £1 Dorado to Benton as aforesaid and a station located at Benton, 
and one hundred thousand dollars of said bonds to be delivered 
when the said railroad is completed and in running order, and the 
necessary rolling-stock thereon, through said Franklin county; that 
there be not less than three stations located in the said Franklin 
COUNTY, one al Benton, as aforesaid, one between Benton WX Duquoin 
and one between Benton and Gallatia. 
Ordered, That court be now adjourned until court in course. 
| D. M. BROWNING, Judge. 
JAMES NI. AKIN, Associate 
GILBERT G. SWEETIN, Associate. 


Tuourspay, March 9th, 1871. 
Court met pursuant to adjournm« nt. 
Present ; Same as vesterday. 


Whereas at an election held in Franklin county, in the State of Ih- 


nols, in strict aecordance with law on the eleventh day ot September, 
A. D.1869,upon a proposition for Franklin county to subscribe 
4()? to two hundred thousand dollars LO the capital stock of the 
Belleville and Eldorado Railroad Company, a majority of the 
legal voters ot the Cr unty voted for the said subseriptiou : 

Now, therefore, the county of Franklin, of the State of Illinois, 
acting by the county judge and the associate judges of the Franklin 
COUNLY eourt, and attested by the official seal Ol} seid Franklin 
county, doth hereby subseribe the sum of two hundred thousand 
dollars for two thousand shares of the capital stock of the Belleville 
and Eldorado Railroad Company, said shares to be of the amount 
of one hundred dollars each: said stock is subscribed and the bonds 
to be issued upon the following conditions, and not until they are 
fully complied with, to wit: Said stock to be paid in Franklin county 
bonds al par, the bonds to be payable in twenty years after date, 
with interest at eight per cent. per annum, payable semi-annually 
in New York, the bonds to be of the denomination of one thousand 
dollars each, with coupons for the interest attached thereto, the said 

county bonds to be delivered LO said company ius follows: 
403 One hundred thousand dollars of said bonds LO be deliv- 

ered when the section of said railroad extending from the 
eastern boundaryjof Franklin county to Benton is complete-, in good 
running order, and a train of cars propelled by steam shall have 
run over the same. and one hundred thousand dollars of said bonds 
to be delivered when the section of said railroad extending from 


| 
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Benton to the other boundary of Franklin county is completed, and 
a train of ears propelled by steam shall have run over the same, it 
being left optional with the company which section of the railroad 
it will build first, and the bonds of the county due on either section 
of the road shall be delivered to said company when that section is 
completed and the cars shall have run over it to Benton as afore- 
said; and said county bonds shall be valid and binding on the 
county from and after the delivery thereof to said company, and the 
faith of Franklin county is hereby pledged for the payment of the 
bonds issued LO said Belleville and Keldorado Railroad Company ; 
the said railroad to be commenced within the county in one year, 
and completed through the county within three years, from 
404 the date of this subscription. 
[t is further provided that said railroad company shall erect 
a passenger and freight depot on said railroad at Benton within 
one quarter of a mile of the present court-house, and at least one 
other freight and passenger depot on said road between Benton and 
each of the county lines in said Franklin county through which the 
road shall run. 

It is further provided that this subscription, and those previously 
made, shall not be construed as intending to subseribe more than 
two hundred thousand dollars to said Belleville and Eldorado Rail- 
road Company or companies that may build railroads within said 
county. 

Witness the signatures of the judges of the county court of Frank- 
lin county, Illinois, and the seal of said court this 9th day of March, 
A. D. 1871. 

DANIEL M. BROWNING, Co. Judge. 
JAMES M. AKIN, Associate Judge. 
GILBERT G. SWEETEN, 

Associat Judge. 


hkorm ot Bond la hy Issued. 


No. —. Franklin county bond, State of Illinois. Interest 8 per 


cent., payable semi-annually. 

400 Know all men by these presents that the county of Frank- 
lin, in the State of Illinois, acknowledge- itself indebted and 
firmly bound to the Belleville and Eldorado Railroad Company, or 
bearer,in the sum of one thousand dollars; which sum the said 
county, for value received, promises to pay said company, or bearer, 
in the city and State of New York, twenty years after date, with in- 
terest thereon from the — day of , 1S7-, at the rate of eight per 
cent. per annuin, payable semi-annually on the first days of January 
and July in each year, on presentation and surrender at the place, 
in the city of New York, where the treasurer of the State of Illinois 
pays the interest and debt of State, of the coupons hereto attached, 

as they severally become due. 
This bond is one of two hundred of like tenor and amount of 
same issue, and it is issued pursuant to an order of the county court 
of said county authorized by a majority of the votes cast at an elec- 
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tion held in said county pursuant to law on the 11th day of Septem- 
ber, A. D. 1869. 
In testimony whereof the said county of Franklin has exe- 
406 cuted this bond by the COUTLLY judge of said COUTTS under 
the order of the county court of said county, signing his name 
hereto, and by the clerk of said court, under the order thereof, attest- 
ing the same and affixing hereto the seal of said court. 


diane cic 
Done at the office of the clerk of said court this — day of ——., 


A. D. 1872. 
[ SEAL. | 


ee ntti So 


County Juda of Franklin Co. 


mane memes, Cher, 
40 Coupon. 
Benton, FRANKLIN County. ILLINors. 187—. 

The county court of Franklin promises td) Pay the Sum of forty 
dollars on the first day of ——, 187-, being six months’ interest on 
bond No. 1 for $1,000. This coupon is pavable in the city of New 
York, at the place where the treasurer of the State of Illinois — 

interest on the State debt. 


ement  i ee tam a 


Clerk: of ¢ ounty Court, 


AQT Proceedings of the Board of Supe rvisors, ord Day, Sune Term, 
1872. 
JUNE OTH, 1872. 
On motion of Mr. Fitts, the following resolution was adopted, to 
wil: 
STATE OF ILLINOIS. ) 
: 8s: 
Franklin County, | 
JUNE 5TH, 1872. 
Resolved by the board of supervisors of said county, That we are 
opposed to issuing bonds to aid in the construction of the Belleville 
and Eldorado railroad. to be placed in the hands of a trustee, as 
asked for by President a nF Castles in his eontract read before this 
board on yesterday, and that we will not issue said bonds to be up- 
plied on said contract under any condition unless compelled to do 
SO by law either before’ or alter the completion ot said railroad. 


M. FITTS. 


AQS8 Proce edings of thre Board of Supe rVvisors. Sri Day, dune Ti ri. 
1872. 
WEDNESDAY, June 5th, 1872 
On motion of Jesse G. Mitchell, the following resolution was of- 
fered, to wit: 
STATE OF ILLINOIs, ) 
- . ‘ > Ss. 
Franklin County, | 
JUNE OTH, 1872. 
Whereas, on the 24th day of July, 1869, the court of the aforesaid 
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county passed an order, in conformity with law, authorizing the 
voters of said county to vote for ar against subscribing $200,000.00 
to the capital stock of the Eldorado R. R. Company; and whereas, 
on the 11th day of Septem bi r, 1SG9, the legal voters did, by the re- 
quired majority, vote In favor of subscribing said $200,000.00 stock ; 
and whereas,on the 15th day of November, 1869, the aforesaid county 
court, in conformity with the express will of a majority of the legal 
voters of the aforesaid county, did subsertbe $200,000.00 to the capl- 
tal stock of said Belleville and Eldorado R. R. Company ; and whereas, 
on the 9th day of March, 1871, the county court of the aforesaid 
county did resubseribe said $200,000.00 stock and extend the time 
for the completion of a railroad through said county to 
409 three vears from that date: Therefore 
Resolved, That we, the board of supervisors of the aforesaid 
county, have no disposition to tram-el or repudiate any of the acts 
of the aforesaid county court to carry into effect the expressed will 
of the voters of the aforesaid county, but when said Belleville and 
Eldorado Railroad Company shall, under a bona fide contract, have 
In course of construction a railroad through the aforesaid county, in 
conformity with the express will of the legal voters of the aforesaid 
county, moving In sympathy and union with the people, we stand 
ready, without compulsion, to aid said railroad company by all legal 
and prudential means in the completion of said railroad. 


J. G. MITCHELL, Mover 


The yote stood: 

lor the resolution—J. G. Mitehell, Isaac Ward. 

Against the resolution—M. Fitts, Wm. J. Murphy, David Martin, 
Samuel MeClelland, Peter Phillips, F. L. Rea, C. F. Mulkey, John 
H. Hogan, John A. Walker. 


410) On motion the following resolution was received and 
adopted, io wit: 

Whereas there has been a proposition submitted to the board for 
them to renew the county subscription to the captital stock of the 
Belleville and Eldorado R. R. Co.; and whereas there has been no 
action taken by the board in relation thereto: It is resolved, That 
when the present session of the board adjourn it be to. meet again 
In an adjourned session on Wednesday, loth instant, for considera- 
tion and final action on the subject of the railroad subscription. 

C. MOORE. 


On motion the report of the committee appointed to confer with 
the railroad men be received and adopted, to wit: 


STATE OF ILLINOIS, | 
Franklin County,  j 


a “: 


Supervisors’ Court. Special Special Dec. Term, ’76. 

We, the undersigned committee, appointed to confer with Hill « 
Nye, contractors of Belleville & Eldorado R. R. Co., would report 
that we have conferred with the contractors of said road, and that 
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they will not agree to build the road through Franklin county 
411 ~— for less than one hundred and fifty thousand dollars. 
All of which is respectfully submitted. 
WM. FLATT. 
M. C. INGRAM. 
C. MOORE. 


Supe rvisors’ Mi ( hing 


Dec mb r ‘Term. 


DECEMBER 15TH, 1876. 

Court met pursuant to adjournment. 

Among othe I" proceedings the following were had, to wit ; 

Qn motion the follow Ing order Was adopted, to wit ; 

Whereas in the various precinets of the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September 11th, 1869, an election was held in pursuance of an order 
made at a special term of the county court of Franklin county, 
begun and held at the court-house, in Benton, on Saturday, the 24th 
day of July, A. D. 1869, upon the question whether or not the 
county of Franklin should subscribe the sum of two hundred thou- 
sand dollars to the capital stock of the Belleville and Eldorado Rail- 
road Company, paval le in cOounTY bonds at par, due twenty years 
from date, with the privilege of paying after five years from date, 

with interest payable semi-annually, at the rate of eight per 
412s cent. per annum, and to be of the denominations of not less 
than one thousand dollars each; and whereas at such election 
the qualified voters of said county did, by a majority of the votes 
(taking as a standard the number of votes east for county officials at 
the last general election previous to the vote had upon the question 
of subscription as aforesaid) authorize the county court of said Krank- 
lin county to subscribe the sum of two hundred thousand dollars to 
the capital stock of said Belleville & Eldorado | Railroad] Company : 
Therefore, at a regular meeting of the board of supervisors of Frank- 
lin county, began and held at the court-house in the town of Benton, 
county of Franklin, and State of Illinois, on Wednesday, the 13th 
day of December, A. D. 1876—present: James M. Brayfield, chair- 
man; Wm. Flatt, 8. P. Kirkpatrick, L. Day,C. Moore, M. C. Ingram, 
M. b. Tyrrell, J. M. Weir, & J. N. Williams, members of the board 
of supervisors, with Evan Fitzgerrell, county clerk, and James M. 
Akin, sheriff—the following order was entered—that is to say: 
It is considered and ordered by the board of supervisors of 
413 said county, by the authority of the vote heretofore men- 
tioned, and by the authority of an act of the General Assem- 
bly of the State of Illinois entitled An act to Incorporate the Belle- 
ville and Eldorado Railroad Company, approved February 22nd, A. 
D. 1861, and an act of the said General Assembly, approved Novem- 
ber 6th, A. D. 1849, authorizing counties to take stock in rajlroad 
companies, that the county of Franklin, in the State of [llnois, does 
hereby subscribe to the capital stock of the Belleville and Eldorado 
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Railroad Company the sum of one hundred and fifty thousand dol- 
lars, being seventy-five thousand dollars by virtue of each of the acts 
of the General Assembly herein mentioned ; that said capital stock, 
so subscribed as aforesaid, be payable in the bonds of Franklin county 
aforesaid at par, said bonds to be due in twenty years, and may be 
paid after the expiration of five years from their date, at the option 
of the county, suid bonds, as aforesaid, to draw interest at the rate of 
eight per cent. per annum, interest payable semi-annually, and to 
be of the denomination of not less than one thousand dollars 
each. 
14 It is further ordered by the board of supervisors that the 
said bonds be issued and placed in the hands of a trustee, to 
be paid out upon the following conditions: 

First. That said railroad shall be located through Franklin 
county, running from the junction of said road near the west line 
of Saline county, Illinois, to Duquoin, Perry county, Llinois, and 
within onc -fourth of a mile of the court-house in the town of Ben- 
ton, in said Franklin county, and that a station be there located, 
and a passenger and freight depot be there erected within said one- 
fourth of a mile of said court-house. 

Second. That said railroad shail be commenced within thirty 
days of the date of this order, and completed by the loth day of 
October, A. D. 1877. 

Third. That seventy-five thousand dollars Of said bonds be applied 
to the building of the road from said junction in Saline county to 
Benton, in Franklin county,and that seventy-five thousand dollars be 
applied to the building of the road from Benton to. Duquoin, to be 
delivered and paid to the contractors as each mile of the road 1s 

completed under the contract in proportion to the whole 
115 numbers of miles in each division built, and provided that the 

contract of building is to include the building of the whole 
road from Saline county to Duquoin. 

fourth. That there be not less than three stations located in said 
county of Franklin—one at Benton, as aforesaid, one between Ben- 
ton and Duquoin, and one between Benton and the Saline county 
line. 

Upon motion, the following resolution was adopted, to wit: 

Resolved by the board, That R. Richeson be, und 1s hereby, iLp- 
pointed a commissioner on the part of the county to attend to ret- 
ting the records made to contort to the requirements of the law, 
and the form of the bonds prepared to agree therewith, and to set 
forth the necessary facts on their face, and get the bonds litho- 
graphed, and return them here by the 25rd of this month; that the 
pore sident of the board shall mect him at the county clerk’s othee, 
in the court-house, when notified by commissioner that the bonds 
are ready, and then and-there the president of the board of super- 

visors and the county clerk shall sign and fill out said bonds 
416 and register them in accordance with the provisions of law, 
when they shall be delivered to said R. Richeson, commis- 
sioner, who shall take them to Evansville, Indiana, and place them 
in the hands of either the National Banks of Evansville or the First 
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National Bank of Evansville, as trustees, to pay them out to the 
building contractors of the Belleville & Eldorado Railroad Com- 
Company by order of the Belleville & Eldorado Railroad Company, 
when the road is received by the said railroad company and county 


judge, and report to this board at next regular or special term. 
C. MOORE. - 


Dec. 13, 1876. 


On motion the following resolution or order was ado} pted, to wit: —_— 
Ordered by the board of supervisors of Franklin county, [llinols, 
That R. Richeson, commissione i. appointed to deliver bonds issued 
to the Belleville & Eldorado Railroad Company to trustee, be In- 
structed to see that certificates of stock to the amount of one hundred 
and fifty thousand dollars be issued by the officers of the suid Belle- 
ville & Eldorado Railroad Company to the county of Franklin, , 
417 in the State of Illinois, and placed in the hands of the trustee 
holding the bonds, to be delivered to the proper officer of 
Franklin county, Illinois, as the bonds are delivered to the railroad 
company. It is further ordered by the board of supervisors that the 
bonds issued to said railroad company and placed in the hands of 
the trustee shall be delivered to the contractors, as specified in pre- P 
vious order, as the building of the road progresses, but that they ) 
shall not be delivered until such section or mile of the road is re- 
ceived by the railroad company under the contract approved by the 
county judge of Franklin county, Illinois. It is further ordered by 
the board of supervisors that the coupons on bonds be due and pay- 
able on the first days of January and July of each year, at the place 
in the city of New York where the treasurer of Illinois pays the in- 
terest on the State debt, and that before the trustee delivers any por- 
tion of the bonds herein mentioned to the railroad company said 
trustee shall remove from said bond or bonds, and mark as 
418 cancelled, any coupon or coupons due at the time the company 
and county judge report, as heretofore provided, the comple- 
tion ef any portion of said read. And in case a portion of a cou- 
pon is due only that a memorandum thereon be made by the trustee 
showing what amount is so due. And that the trustee report his 
action from time to time to this board, returning all cancelled cou- 
pons. 


MOORE, Mover. 


Mar. 6, 1877. 
On motion the following resolution was adopted, to wit: 


Resolved, That W. H. Williams or William R. Ward, of Benton, 
Illinois, and either of them, are hereby empowered and authorized 
to represent the stock of Franklin county, Illinois, now subscribed 
to the Believille and Eldorado Railroad Company and vote said 
stock at the annuai election for directors for said railroad company 
at the annual election to be held at Gallatia, Saline county, Illinois, 
on the seventh day of March, A. D. 1877, said stock amounting to 
the sum of one hundred and fifty thousand dollars 


WILLIAM FLATT, Mover. 
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419 JUNE 20, 1877 
Whereas certain rumors are afloat in this county of a char- 
acter caleulated to injure the credit of the county bonds issued in 
favor of the Belleville & Eldorado R. R., and consequently dam- 
age the enterprise, and retard the work now in progress: Therefore, 
Resolved, That we regard with disapproval any such rumors or 
any action of any person Or persons who seek in any way to lessen 
the value of the Franklin county subscription to said R. R. as 


being opposed to the true interest of — county. And we hereby 
declare our intention to use all proper and rightful means to carry 


out the purpose of this board expressed in a former order for the 
subscribing of the stock and the issuing of the county bonds to pay 
for same. 

On motion the above resolution was passed by the following vote: 

Yeas—Wm. Flatt, J. M. Wier, J. K. Manion, L. Day, and J. J. St. 
Clair. 

Noes—J. M. Brayfield, John W. Williams, 8. P. Kirkpatrick, Jesse 
Taylor. 

4?0 Sept. 13, 1877. 

On motion the following resolution was adopted, to wit: 

Resolved by the board of supervisors of Franklin county, That 
ve hereby extend to the directors of the Belleville & Eldorado Rail- 
road Company further time for the building of said Belleville & 
Midorado railroad until the 15th day of Mareh, A. D. 1878. 

J. M. WLER, Mover. 


The veas and navs being called for, resulted as follows: 

Yeas—James K. Manion, L. Day, Wm. Flatt, J. M. Wier. 

Nays—S. P. Kirkpatrick, John W. Williams, Jesse Taylor, James 
M. Bray field, 

lt being a tie vote the chairman voted in the affirmative. 


Dec. 13, 1876. 
And now J. M. Wier, of Cave township, offered the following pre- 
amble and resolution, which were read, to wit: 
Whereas at an adjourned meeting of the board of supervisors of 
Franklin county, Illinois, held in the court-house in Benton, 
421 = in said county, on Wednesday, the 13th day of December, A. 
D. 1876, the following was among the proceedings of said 
board—that is to Say: 
DECEMBER 131H, 1876. 
Court met pursuant to adjournment. 
On motion the report of the committee appointed to confer with 
the railroad men be received and adopted, to wit: 


Srate or ILLinotrs, } op 
Franklin County, 5 ~ 
Supervisors’ Court. Special Dec. Term, ’76. 


We, the undersigned committee, appointed to confer with Hill & 
22—V70 
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Nye, contractors of the Belleville & Eldorado R. R. Co., would re- 
port that we have conferred with the contractors of suid road and 
that they will not agree to build the road through Franklin county 
for less than one hundred and fifty thousand dollars; all of which 
is respectfully submitted. 
' WM. FLATT. 

M. C. INGRAM. 
C. MOORE. 


On motion the following order was adopted, to wit: 
422 Whereas, in the various precincts of the county of Frank- 
lin and State of Illinois, at the usual voting places therein, 
on Saturday, September Lith, A. D. 1869, an election was held in 
pursuance of an order made at a special term of the county court of 
Franklin county began and held at the court-house in Benton on 
Saturday, the 24th day of July, A. D. 1869, upon the question 
whether or not the county of Franklin should subscribe the sum of 
two hundred thousand dollirs to the capital stock of the Belleville 
and Eldorado Railroad Company, payable in county bonds at par, 
due in twenty vears from date, with the privilege of paying after 
five years from date, with interest, payable semi-annually. at the rate ; 
of eight per cent. per annum, and to be of the denomination of not 


less than one thousand dollars each : 

And whereas at such election the qualified voters of said county —— 

did, by a majority of the voters (taken as a standard the number of ‘ 
votes cast for county officers at the last general election pre- > 


425 vious to the votes had upon the question of subscription, as 

aioresaid), authorize the county court of said Franklin county 
to subscribe the sum of two hundred thousand dollars to the capital 
stuck of the said Belleville and Eldorado Railroad Company : 

Therefore, at a regular meeting of the board of supervisors of 
Franklin county, began and held at the court-house in the town of 
Benton, county of Franklin and State of Illinois, on Wednesday, the 
13th day of December, A. D. 1876—present: James M. Brayfield, 
chairman; Wm. Flatt, 5. P. Kirkpatrick, L. Day, C. Moore, M. C. 
Ingram, M. B. Tyrell, J. M. Wier, J. W. Williams, members of the 
board of supervisors, with Evan Fitzgerrell, county clerk, and James 
M. Akin, sheriti—the following order was entered—that is to say: 

It is considered and ordered by the board of supervisors of 
said county, by the authority of the vote heretofore mentioned, and 
by the authority of an act of the General Assembly of the State of Il- | . 

linois entitled An act to incorporate the Belleville & Eldorado 
424 Railroad Company, approved February 22nd, A. D. 1861, 

and an act of the said General Assembly, approved Novem- 
ber, 6th, A. D. 1849, authorizing counties to take stock in railroad 
companies, That the county of Franklin, in the State of Illinois, 
does hereby subscribe to the capital stock of the Belleville and EI- 
dorado Company the sum of one hundred and fifty thousand dol- 
lars, being seventy-five thousand dollars by virtue of each of the 
acts of the General Assemby mentioned. That said capital stock, . 
so subscribed as aforesaid, be payable in the bonds of Franklin ¢ 


~ 
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county aforesaid at par, said bonds to be due in twenty years, and 
may be paid after the expiration of five vears from this date, at the 
option of the county; said bonds to draw interest at the rate of eight 
per cent. per annum, interest payable semi-annually, and to be of 
the denominations of not less than one thousand dollars each. 

It is further ordered by the board of supervisors, That the said 

bonds be issued and placed in the hands of a trustee to be 
125 paid out upon the following conditions : 

First. That said railroad shall be located through Franklin 
county, running from the junction of said road near the west line 
of Saline county, Illinois, to Duquoin, Perry county, [linois, and 
in one-fourth of a mile of the court-house, in the town of Benton, 
in said Franklin county, and that a station be there located, and a 
passenger and freight depot be there erected within said one-fourth 
of a mile of said court-house. 

Second. That said railroad shall be commenced within thirty days 
from the date of this order, and completed by the fifteenth day of 
October, A. D. 1877. 

Third. That seventy-five thousand dollars of said bonds be ap- 
plied to the building of the said road from said junction in Saline 
county to Benton, in Franklin county, and that seventy-five thou- 
sand dollars be applied to the building of tne row from Benton to 

Duquoin, to be delivered and paid to the contractors as each 
126 =mile of the road is completed under the contract, In propor- 

tion tothe whole number of miles in each division built: 
And provided, That the contract of building is to include the 
building of the whole road from Saline county to Duquotn. 

Fourth. That there be not less than three stations located in said 
county of Franklin—one at Benton, as aforesaid; one between Ben- 
ton and Duquoin, and one between Benton and the Saline county 
line 

The veas and nays being demanded on the adoption of the above 
order, the vote stood as follows: 

Yeas—C. Moore, M. B. Tvrell, J. M. Wier, L. Day, William Flatt. 

Navs—M. C. Ingram, J. W. Williams, S. P. Kirkpatrick. 


The chairman of the board requested that the record show that 
he was opposed to the adoption of the above order. 
It appearing that a majority of the members of the board voted in 
favor of adopting the above order, if was so cle clared. 
Upon motion, the following resolution was adopted, to wit: 
127 Resolved by the board, That R. Richeson be, and he is 
hereby, appointed a commissioner on the part of the county 
to attend to or tting the records made Ln) conform to the requirements 
of the law, and the form of the bonds prepared to agree therewith, 
and to set forth the necessary facts on their face, and get the bonds 
lithographed, and return them here by the 25rd of this month. 
That the pres'cent of the board shall meet him at the county clerk's 
office in the court-house when notified by commissioner that the 
bonds are ready, and then and there the president of the board of 
supervisors and the county clerk shall sign and fill out said bonds, 
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and register them in accordance with the provisions of law, when 
they shall be delivered to said R. Richeson, commissioner, who shall 
take them to Evansville, Indiana, and place them in the hands of 
either the National Bank of Evansville, or the First National Bank 
of Evansville, as trustees, to pay them out to the building contrac- 
tors of the Belleville and Eldorado Railroad Company, by order of 
the Belleville and Eldorado Railroad Company, when the road 1s 

received by the railroad company and county judge, and 
428 report to this board at next regular or special term. 

C. MOORE. 


Supervisors’ Record, Page 367. 


DrEcCEMBER 13th, 1876. 


On motion, the following resolution or order was adopted, to wit: 
Ordered by the board of supervisors of Franklin county, Illinois, 
That Richard Richeson, commissioner appointed to deliver bonds 1s- 
sued to the Belleville & Eldorado Railroad Company, to trustee, be 
instructed to see that certificates of stock to the amount of one 
hundred and fifty thousand dollars be issued by the officers of the 
Belleville and Eldorado Railroad Company to the county of Frank- 
lin, in the State of Illinois, and placed in the hands of trustees hold- 
ing the bonds to be delivered to the proper officers of Franklin 
county, [llinois, as the bonds are delivered to the railroad company. 
It is further ordered by the board of supervisors that the bonds 
issued to the said railroad company, and placed in the hands 
429 of the trustee, shall be delivered to the contractors, as specified 
in previous order, as the building of the road progresses, but 
that they shall not be delivered until such section or mile of road is 
recelved by the railroad company, under the contraet approved by 
the county judge of Franklin county, Illinois. 

It is further ordered by the board of supervisors that the coupons 
on bonds be due and payable on the first day of January and July 
of each year, at the place in the city of New York where the treasurer 
of Illinois pays the interest on the State debt. 

And that before the trustee delivers any portion of the bonds here- 
in mentioned to the railroad company s/a// trustee shall remove 
said bond or bonds, and mark as cancelled any coupon or coupons 
due at the time the company and county judge report, as heretofore 
provided, the completion of any portion of said road. That in case 
a portion of a coupon is due only, that a memorandum thereon be 

made by the trustee, showing what amount is so due; and 
430 thatthe trustee report his action from time to time to this 
board, returning all cancelled coupons. 
C. MOORE. 


And whereas James M. Brayfield, as chairman of said board of 
supervisors, and Evan Fitzgerrell, as clerk of said board, in pursuance 
of the order of said board of supervisors above recited, did, on the 
22nd day of December, A. D. 1876, execute 150 bonds of said Frank- 
lin county of the denomination of $1,000.00 each, payable to the 


( al mre <4 


m- 
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selleville and Eldorado Railroad Company twenty years after date, 

redeemable at the option of the county after five years, with interest 
from and after the fiest day of January, A. D. 1877, at the rate of 8 
per cent. perannum, payable semi-annual!y on the first day of Janu- 
ary and July of each year, which said bonds had the following re- 
citals, to wit: 

This bond is one of one hundred and fifty of like tenor and amount 
of the same Issue, and it is issued pursuant to an order of the board 
of supervisors of said county, authorized by a majority of the legal 
votes cast at an election held in said county pursuant to law on the 

llth day of September, A. 1) 1869. 
451] This bond ts also issued under the provisions of an act to 
incorporate the Belleville and Eldorado Railroad Company, 
approved February 22nd, 1861, and an act of the General Assembly 
of the State of Illinois, approved November 6th, A. D. 1549, authoriz- 
ing counties to take stock In railroad companies, And whereas, In 
pursuance of said order of said board of supervisors, Richard Riche- 
son, Who was appointed by said board as commissioner for that pur- 
pose, conveyed said bonds to Evansville, in the State of Indiana, 
and deposited the same with the Evansville National Bank as trus- 
tee for said Franklin county and said railroad company ; and 
whereas the said railroad company did, on its part, deposit with said 
trustee, to wit, the said Evansville National Bank, certificates of stock 
in said railroad company, payable to said Franklin county, amount- 
ing in the aggregate to one hundred and fifty thousand dollars ; and 
whereas the said board of supervisors of Franklin county, Illinois, 
at its September term, A. D. 1877, extended to the directors of 
432 said railroad company the time in which said road was to be 
completed, extending said time until the 15th day of March, 
A. D. 1878; and whereas the said railroad company are progressing 
with the construction of said road in said Franklin county, and 
have fully completed one mile of said railroad within the said 
county of Franklin, and that cars propelled by steam are & have 
been run thereon; and whereas the directors of said railroad com- 
pany have applied to the board of supervisors of said county to 
change the wording in the bonds executed as aforesaid : 

It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of Illinois, that the order of said 
board made on the 13th day of December, A. D. 1576, subscribing 
$150,000.00 to the capital stock of the Belleville and Kldorado Rail- 
road Company be, and the same is hereby, amended as follows, to 

wit: That said order subscribing said stock read as follows, 
433 = to wit: That the county of Franklin, in the State of Illinois, 

under the provisions of an .act of the General Assembly of 
the State of Illinois, entitled An act to incorporate the Belleville 
and Eldorado Railroad Company, approved February 22nd, A. D. 
1861, authorizing subscription to the capital stock of said railroad, 
and in accordance with the majority of votes cast at an election held 
in said Franklin county in conformity with said act, on the 11th 
day of September, A. D. 1869, does hereby subsertbe the sum of one 
hundred thousand dollars to the capital stock of the Belleville and 
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Eldorado Railroad Company, payable in bonds of said Franklin 
county at par; said bonds to be due twenty years after the date 
thereof, and pay ble at the option of said Franklin county ; after 
five vears sald bonds to bear owt Tre st from date at the rate of eight 
per cent. per annum, pavable semi-annually ; said bonds to be of the 


denomination of one thousand doll: arseach, and that the county of 


Franklin, in the State of Illinois, under the provisions of an act of the 
(seneral \ssembly of the State of Illinois, « ntitled An aet to 
434 authorize cities and counties to subscribe stock to the railroad, 
approved November 6th, A. D. 1849, and under the authority 
as evidenced by ra | majority of the qualified voters of sed Franklin 
county, at an election held in said county, in conformity with the 
provisions of said act, on the Lith dav of Septem ber, A. 1). LS6. 
does hereby subscribe the sum of fifty thousand dollars to the eapi- 
tal stock of the Belleville and Eldorado Railroad Company, payable 
in bonds of said Franklin county at par, said bonds to be due twenty 
years after the date thereof. and pavable at the option of said lrank- 
lin COUNTY after five vears, said bonds to be “ur interest from date iil 
the rate of eight per cent. per annum, payable semi-annually, said 
bonds to be of the le nomination of one thous: nd dollars Cac +h. 
[t is therefore considered and ordered by the board of supervisors 
of Ir: ink lin county and State of Illinois that the chairman of the 


board of supervisors of said Franklin county and the clerk thereof 


are hereby ordered and directed to execute bunds of said 
435 Franklin county in payment of said amended subseription to 

the capital stock of the Belleville and: Eldorado Railroad 
Company, as follows, to wit: That said chairman and said clerk ex- 
ecute one hundred bonds of said Franklin COUNTY of the denomina- 
tion of one thousand dollars each, payable to the Belleville and El- 
dorado Railroad Company or bearer twenty vears after the date 
thereof, and pavable at any time after five years and before said 
bonds become due, at the option of said Franklin county, with inter- 
est thereon from the date thereof at the rate of eight per centum per 


annum, payable semi-annually, on the first of January and July of 


each year, said bonds and the interest thereon to be made payable in 
the city and State of New York, at the place where the treasurer of the 
State of Illinois pays the interest and debt of said State, said bonds to 
be executed in conformity with and underthe provisions of an act of the 
General Assembly of the State of Illinois entitled An act to ineo porate 

the Belleville and Eldorado Railroad C ompany, nage 
436 February 22nd, A. D. 1861, authorizing subscript lions to the 

capital stoc ‘k of said railroad company, and in accordance with 
the m: jority of the votes cast at an elect ion held in said county, in 
conformity with the provisions of said act on the 11th d: ay of Sep- 
tember, A. DD). 1S69. It is further orde red by said board of supe l’- 


visors of said Franklin county that the chairman of said board of 


supervisors and the clerk thereof are here he reby ordered and 


directed to execute bonds of said Franklin county In payment of 


said amended subscription to the capital stock of the Belleville and 
Eldorado Railroad Company, as follows, to wit: That said chairman 
and said clerk execute fifty bonds of said Franklin county, of the 


THE COUNTY OF FRANKLIN, ILLINOIS. 175 
denomination of one thousand dollars each, pavable to the Belle- 
ville and Eldorado Railroad Company, or bearer, twenty years after 
the date thereof, and payable at any time after five vears, and before 
said bonds become due, at the option of said Franklin county, with 

interest thereon, from the date thereof at the rate of eight 
437 per centum per annum, payable semi-annually, on the first 

day- of January and July of each vear. Said bonds, and the 
interest thereou, to be made pavable In the city and State of New 
York at the place where the treasurer of the State of Illinois pays 
the interest and debt of said State. Said bonds to be executed in 
coniormity with and under the provisions of an act of the General 
Assembly of the State of Illinois entitled An act to authorize 
eities ana counties to subseribe stock LO railroads, approved No- 
vember 6th, 1549, and as authorized by a majority of the qualified 
voters of said Franklin county at an election held in said county, in 


? 


accordance with the provisions of said act, on the llth day of Sep- 
tember, A. D. 1869. 

[t is further ordered by the board of supervisors of said Franklin 
county that the clerk of said board make a record of said bonds 
and the COUpOns thereto attached, as r quired by law. 

[t is further considered and ordered by Lie board of super- 
Visors that John RS St. ¢ ‘lair, chairman, and Joseph M. Weir. 

member, of said board, are hereby appointed commis- 
i538 sioners in behalf of said Franklin county, and said com- 

missioners are hiereby ordered and directed to safely convey 
said honds above deseribed when executed to the city of Kvansville, 
and deposit the same with the Evansville National Bank, trustee as 
aforesaid, and take receipt therelor: sula commissioners are further 
ord red ana directed LO recelve from said trustee, in exchange for 
said bonds SO deposited by thie Mh). the above-mentioned Lov bonds of 
said Franklin county, executed us aforesaid Ol} the 22nd day of De- 
cem ber, A oD. Ls76, and that said commissioners are ordered to safely 
COHVEY said bonds LO the COUNTY ot lranklin aforesaid and deliver 
the same to the said board of supervisors or its committee appointed 
to cancel and destroy the same. 

It is further ordered by the board of supervisors of said Franklin 
county that said Evansville National Bank, trustee as aforesaid, re- 

ceive said bonds to be executed pursuant to the order of said 
439 board of supervisors at this special November term, A. D. 

1S77. and that said trustee hold said bonds and deliver the 
same to said railroad COMMpany only on the same conditions and 
under the same restrictions as specified in the order of said board of 
supervisors made ius aforesaid Ol} the 13tl day of December, A. LD. 
1S76. 


J. M. WIER. 


On motion, the foregoing preamble and orders was adopted by the 
following votes: 

Yeas—J. M. Wier, L. Day, J. K. Manion, L. D. Walker, and John 
J. St. Clair. 

Nays—James M. Brayfield, 8S. P. Kirkpatrick, and Jesse Taylor. 
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Dec. 4rn, 1377. 
To the hon. board of supervisors [of ] Franklin county, Illinois, now 
in session—to the chairman and gentlemen of the board : 


Your committee, appointed to proceed to Evansville, Ind., and ex- 
change the bonds, amounting to one hundred and fifty thousand 
dollars, ask leave to make the following report, to wit: 

We have been to Evansville, Ind., and have made the ex- 
440 change as directed by the board, and we submit with this re- 
port the receipt for new bonds, and also the old bonds; and 
we, your committee, resp't- recommend that the following members 
be a committee to destroy said old bonds at this meeting: J. M. 
Bray field, J. W. Williams, and 8S. P. Kirkpatrick. 
All of which is respeetfully submitted. 
J.J. 8T. CLAIR. 
J. M. WIER. 


On motion, the foregoing report was received and committee dis- 
charged. | 
Afterward, to wit, on this day, J. J. St. Clair and Joseph M. Wier, 
commissioners as aforesaid, brought before the board of supervisors 
of Franklin county, [}linols, and delivered 150 county bonds, of 
the denomination of $1,000 each, with coupons attached, numbered 
from one to one hundred and fifty, inclusive, issued to the Belle- 
ville and Eldorado R. R. Company, made the 4th day of December, 
1876, to J. M. Brayfield, J. W. Williams, & S. P. Kirkpatrick, com- 
mittee appointed to receive, destroy, and cancel of record the afore- 
sald bonds & coupons. 
Also the said St. Clair & Wier, commissioners as aforesaid, 
441 presented to the board of supervisors the receipt of Henry 
Reis, cash’r of the Evansville Nat. Bank, for the 150 bonds 
of $1,000 each, deposited in leu ot old bonds as follows, Lo wit . 
The bonds referred to in this receipt were this day, Nov. 14, 1877, 
withdrawn by Jno. J. St. Clair, pres't, and Jos. M. Wier, of the board 
of supervisors cf Franklin county, Illinois, as per order of said 
board attached hereto, and new bonds, dated November 13th, 1877, 
deposited in lieu thereof and $150,000 in amount, and held subject 
to the order of the board of supervisors attached hereto, Exhibit A. 


HENRY REIS, Cash’r. 


And afterwards, to wit, on this day, comes Brayfield, Williams, 
and Kirkpatrick, committee as aforesaid, and make their report thai 
they have destroyed the 150 bonds as aforesaid, & cancelled the 
same, with coupons attached, of record, and ask to be discharged ; 
and, on motion, report received and committee discharged. 


Mar. 4, 1878. 
On motion, Resolved, That the chair appoint a committee 
442 of three to examine all petitions in regard to extending 
time for building the Belleville and Eldorado Railroad Com- 
pany and report by to-morrow. 1 o'clock »). I. 
Motion carried, and the chairman appointed J. M. Brayfield, J. 
M. Wier, and J. K. Manion as such committee. 
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Marcu 5tru, 1878. 
STATE OF ILLINOIS, | 
Franklin County, j 


ss. 


Supervisors’ Court. March Term. 
Manca 5tu, A. D. 1878. 
To the chairman and gentlemen of the board of supervisors: 

Your committee, to whom was referred the petitions requesting 
this board not to extend the time further than the 15th day of March, 
IS7S, to the Belleville & Eldorado Railroad Company to build the 
Belleville & Eldorado railroad, would represent that we have exam- 
ined said petitions and find 1554 names on said petitions, but can- 
not vouch for the correctness of said petitioners, and would request 
suid board to duly consider pcutions. 

All of which is respectfully submitted. 

JAS. K. MANION. 
J. M. WIER. 


On motion, report of committee received and committee 
445 discharged. 
Resolved by the board of supervisors of Franklin county, 
That Wwe hereby extend to the board ot directors ot the Belleville WX 
Eldorado Railroad Company further time for the building of said 
rallroad until the loth day of Sept., LS7S. 
J. M. WIER. 
March oth, 1878S. 
Resolved by the board of supervisors of Franklin county, That we 


’ 


hereby extend to the board of directors of the Belleville and Eldo- 
rado Railroad Company further time for the building of said rail- 
road until the loth day of Sept., LS7S. 

J. M. WIER. 


March oth, 1878. 


Motion and second that the above resolution be amended so as to 
read Ist day ot May, Instead of loth day of Septem ber, LS7S. 

Vote on the adoption of the amendment stood: 

Yeas—Brayvtield, Taylor, Williams, Kirkpatrick. 

Noes—Wier, Walker, Day, Manion, St. Clair. 


Ltt Vote on the adoption of the resolution extending the time 
to the board of directors for the construction of the Belleville 
and Eldorado railroad stood : 
Yeas—Wier, Walker, Doy, Manion, St. Clair. 
Noes—Bravfield, Taylor, Williams, Kirkpatrick. 


On motion of Isham Harrison, the following resolution was 
adopted : 

Whereas one hundred and fifty of the railroad bonds of Frank- 
lin COUNLY, as bonds of this county, which were designed to be 
paid upon certain conditions to the Belleville & Eldorado Railroad 
Company for stock, for the sum of one thousand dollars each, were 
deposited with the Evansville National Bank, Evansville, Indiana, 


2353—U70 
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< 


as trustee, by the supervisors of said county, under and by virtue 
of an order of said board of supervisors made at the November 


special meeting thereof, A. 1). 1I8i/: and whereas there is doubt of 


the legality of placing said bonds out of the immediate cus- 
445 tody and possession of this board: 


‘Therefore it is ordered by the said board of supervisors of 


said county that Charles A. Akin, county clerk of said COUNLY, be, 
and he is hereby, appointed agent and commissioner for and on be- 
half of said county to proceed to Evansville, Indiana, at once, and 
for and on behalf of Franklin county demand and receive said 
bonds from said bank, and receipt for the same, and pay said bank 
id bonds, and that said Charles 


all reasonable charges for keeping s: 
A. Akin keep and retain the possession of the said bonds for and 
on behalf of this board of supervisors until otherwise directed by 
this board, or the successors thereot, and that sald Charles A. AKIN 
report to this board at its next meeting of his acts and doings under 
this order. 
Dated this 22nd day of July, A. D. 1878. 
(Signed) ISHAM HARRISON, Mover. 


On motion, the above order was adopted by the board. 
(September 9th, 1878.) 


446 And now comes Chas. A. Akin, commissioner of and on 

behalf of Franklin county, appointed by this board to pro- 
ceed to Evansville, Indiana, and demand the removal of the Frank- 
lin county railroad bonds to Benton, and makes his report as fol- 
lows, to wit: 


STATE OF ILLINOIS, ) 
, . ’ f SS 
Franklin County, | 


To the honorable chairman and members of the board of super- 
visors : 

The undersigned, who was appointed by this board an agent or 
commissioner in regard to the bonds subscribed to the Belleville & 
Eldorado railroad, on behaif of Franklin county, and who was 
ordered by this board to proceed to Evansville, Indiana, and de- 
mand of the trustee of. said bonds their surrender to him and their 
removal to Benton, Franklin county, Illinois, would beg leave to 
make the following report of his doings: 

Immediately after the passage of said order by this board, | pro- 
ceeded to Evansville, Indiana, and demanded of the president of the 

Evansville National Bank, of Evansville, Indiana, the deliv- 
447 ery into my hands [of | the said bonds, and at the same time 

I presented to him a copy of the order of this court author- 
izing the same, and alsoa copy of his receipt showing that the bonds 
were deposited with him. I also tendered him with my receipt for 
said bonds; whereupon the said presedent of said bank, as such 
trustee, refused, upon the order of this court, to deliver into mv 
hands said bonds; consequently I returned home without the said 
bonds. And I would further report that as such agent or commis- 
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sioner I have never obtained the possession of said bonds, or any 
part of them. 

All of which is respectfully submitted. 
| CHAS. A. AKIN, 
Commissioner On Be half of Franklin County 


On motion, the above report was received and adopted by the 
board. 


And now comes Isham Harrison and presents the — reso- 
lution, which was adopted by the board as follows, (to wit: 


STATE OF ILLINOIS, } 

Franklin County, ( 

448 ‘Tothe chairman and board of supervisors of Franklin county, 
Illinois: 

Resolved, That we request Judge D. M. Browning to make a report 
to this court as to the amount of Franklin county bonds he has 
signed as agent on behalf of Franklin county to the Belleville and 
Eldorado Railroad Company or the contractors of said road, said 
report to contain the numbers of the several bonds, and under what 
act ISSUk d ; rat to show the aimount ol stock by certificates that has 
been given by said railroad company, and to make report to this 
board at one o'clock }). In. of this day. 

Dated this September l6th, A. D. 1878. 

On motion of James K. Manion, the chair appointed Isham Har- 
rison a committee of one to inform D. M. Browning of the foregoing 
resolution: and, also, on motion of Isham Harrison, it is ordered by 
the board that the clerk furnish D. M. Browning with a copy of the 
above resdlution. 


Now comes D. M. Browning, county judge, and makes the follow- 
ing report, to wit: 


449 STATE oF ILLINOIs, |... 
Franklin County, j 


To the hon. board of supervisors of Franklin county, [lhinots: 


The undersigned, county judge of Franklin county, Illinois, would 
respectfully report, 1) accordance with your resolution of this day, 
that under the contract made by your-board, subscribing stock to the 
Belleville and Eldorado Railroad Company, I have given orders to 
James Hill and Co. for the Franklin county bonds, as each mile of 
said railroad was built, from Saline county, Illinois, to Benton, and 
under said orders James Hill & Co. have drawn — the Evansville 
National —, as trustee, $75,000 in Franklin county bonds, being 
— from No. 1 to 75, inclusive, issued under act of | ‘ebruary 22nd, 

_D. 1861, incorporating the Belleville and Eldorado Railroad Com- 
oa The Evansville National Bank, as trustee, holds subject to 
the order of the board of supervisors of this county $75,000.00 in 


180 THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA, VS. 


certificates of stock issued by said r: weorponing ir “ae to Frank- 
450 lin county, Illinois. There has been one-h; lf of the bonds 
delivered, and one-half of the stock certificates deposited 
under the subscription made by your honorable body. 
Respectfully submitted. 
D. M. BROWNING. 
Sept. 16th, 1878. 


And now comes James Hill & Company and submit a proposition 
asking for an extension of the time for comple ting the Belleville and 
Eldorado railroad as follows. to wit: 


STATE OF ILLINOIS, | ... 
Franklin County, {”’ 


To the honorable board of supervisors of Franklin county, Illinois: 


The Belleville and Eldorado Railroad Company respectfully repre- 
sent unto your honorable body that, in pursuance to the contract 
heretofore made with this honorable board, James Hill & Co., the 
contractors for the construction of said railroad from the east line 
of said county to Duquoin, in Pe rry county, [llinois, have completed 
said railroad to the main street le: ading south from the court-house 
in Benton, and within one-fourth of a mile of said court-house, 

and that trains of cars have been propelled over sait road 
451 by steam ; that the time alloy wed | wv the order of your honor- 
able body for the completion ot said railroad expire “l Ol) the 
15th inst.: that no further extension of said road can be made with- 
out the friendly co-operation of your honorable body in extending 
the time to said company and contractors for the completion of said 
road. Said company feel warranted in stating that if a reasonable 
time be fixed upon by your honorable body that work will at once 
progress on said road; but owing to the fact that the winter season 
is rapidly approaching in which in which the work may be necessa- 
rily delayed in consequence of unfavorable weather, the sid comi- 
pany feel constrained to ask for an extension of one vear from this 
date. If, however, your honorable body should feel disinclined to 
act in the premises at this time so as to insure the snecess of the 
enterprise, your petitioners respectfully ask that you adjourn with- 
out action for such time as will enable ¢ = of your honorable body 

to consult his constituents on the subject of an extention of time. 

KS M. YOUNGFLOOD, 
Solicitor for Be lleville &: Eldorado Railroad Company. 


452 The following resolution was presented by Isham Harrison 
and adopted by the board, to wit: 


STATE OF ILLINOIS, | aa 
Franklin County, f°” 
To the chairman and gentlemen of the board of supervisors of Frank- 
lin county, Illinois: 
Whereas there are one hundred and fifty bonds, of the denomina- 
tion of one thousand dollars each, issued in aid of the Belleville and 


~ 


THE COUNTY OF FRANKLIN, ILLINOIS. 181 


Eldorado Railroad C ompany for the constr uction of a railroad 
through the county of F ranklin and State of Illinois at the special 
November term, A. D. 1876, with the express understanding that 
said roasl was to be completed through the said county to Duquoin 
in- Perry county, Illinois, by 15th day of March, A. D. 1878; and 
whereas said railroad company failed upon their part to complete said 
railroad according to the contract above me ‘ntioned ; and whereas 
the county board of said county did, at ths Mareh term, A. D. 1878 
extend the time for the completion of said road to the said company 
until the 15th day of September, A. D. 1878; and whereas 
15 the said railroad colipany again failed LO complete sald road 
a ag shines above mentioned : 

Therefore be it resolved by the rsp. of said Franklin 
county, at a spe (’ li al th eeting he I | for count > busine ‘ss on the L6th 
day of Septem be r, A. D. 1878, That we do bade declare the said 
contract at an end, and that we do authorize and request the First 
National Bank of Evansville, Indiana, to transmit by express to Du- 
quoin, Illinois, all the bonds and certificates of stock In said rail- 
road that may be in possession of said bank to Chas. A. Akin, who 
is commissioner and agent on behalf of the people of said Franklin 
county ; and the said Chas. A. Akin is hereby authorized to receipt 
for the same, and pay all reasonable charges and safely keep said 
bonds for the further action of the said county board. 


And now comes F. M. Youngblood, solicitor for James Hill & Co., 
contractors of and for the building of the Belleville and Eldorado 
railroad, and enters his protest against the action of the board 
454 of supervisors of Franklin county in withdrawing the bonds 
from the Evansville National Bank, and their removal to Ben- 
ton, Illinois. 
Oct. 21st, 1878. 
‘And now comes James Kk. Manion, and offered the folbowing res- 
olution, which was adopted by the board, to wit: 


Ata meeting of the board of super, isors of Franklin county, [}hi- 
nois, held in Benton on Monday, July the 22nd, A. D. 1878, all the 
met bers present—J. M. Brayfield, chairman ; Chas. A. Akin, clerk ; 
James M. Akin, sherifl—among other proceedings, the following 
were had: 

On motion of Isham Harrison, the following resolution was 
adopted by the board, to wit: 


Whereas one hundred and fitty of the railroad bonds of Franklin 
county, as bonds of this county which were designed to be paid, upon 
certain conditions, to the Belleville and Eldorado Railroad Company 

for stock for the sum of one thousand dollars each, were de- 
455 posited with the Evansville National Bank, of Kevansville, 

Indiana, as trustee, by the supervisors of said county, under 
and by virtue of an order of said board rie rvisors made at the 
November term (special meeting) thereof, A. D. 1877; and 

Whereas there is doubt of the legality of placing said bonds 
out of the immediate custody and possession of this board : 
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Therefore it is ordered by said board of supervisors of said county, 
That Chas. A. Akin, county clerk of said county, be, and he is hereby, 
appointed agent and commissioner for and on behalf of said county, 
to proceed to Evansville, Indiana, at once, and for and on behalf of 
Franklin county demand end receive said bonds, and receipt for the 
same, and pay said bank all reasonable charges for keeping said 
bonds. 

And that said Chas. A. Akin keep and retain the possession of the 
said bonds for and on behalf of this board of supervisors thereot. 

And that said Chas. A. Akin report to this board at its next 

meeting of lis acts and doings under this order. 
456 Dated this 22nd day of July, A. D. 1878. 
ISHAM HARRISON, Mover. 


On motion the above order was adopted by the board. 


And afterwards, to wit, on the 16th day of September, A. D. 1878, 
all the members being present—J. M. Brayfied, chairman; Chas. A. 
Akin, clerk; James M. Akin, sheriff—among other proceedings be- 
fore the board the following were had, to wit: 

STATE OF ILLINOIS, | 
Franklin County, § aie 

To the chairman and gentlemen of the board of supervisors of Frank- 
lin county, Illinois: 

Whereas there are one hundred and fifty bonds, of the denomi- 
nation of one thousand dollars each, issued in aid of the Belleville 
& Eldorado Railroad Company for the construction of a railroad 
through the county of Franklin and State of Illinois, at the special 
November term, A. D. 1876, with ‘the express understanding that 

said road was to be completed through the said county to 
457 Duquoin, in Perry county, Illinois, by the 15th day of March, 
A. D. 1878; and 

Whereas said railroad company failed upon their part to complete 
said road according to the contract above mentioned ; and 

Whereas the county board of said county did at the March term, 
A. DD. 1878, extend the time for the completion of said road to the 
said company until the 15th day of September, A. D. 1878; and 

Whereas the said railroad Company again failed to complete said 
road aceording to the contract last above mentioned: 

Therefore be it resolved by the county board of said Franklin 
county, at a special meeting held for county business on the 16th 
day of September, A. D. 1878, That we do hereby declare the said 
contract at an end, and that we do authorize and request the First 
Natioual Bank of Evansville, Indiana, to transmit by express to 
Duquoin, Illinois, all the bonds and certificates of stock in said 
railroad that may be in the possession of said bank to Chas. A. Akin, 

who is commissioner and agent on behalf of the people of 
458 said Franklin county, and the said Chas. A. Akin is hereby 

authorized to receipt for the same and pay all reasonable 
charges, and safely keep said bonds for the further action of the said 
county board. | 
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By action of the board the above resolution was adopted. 
Therefore, be it resolved by this board, That tue ubove resolutions 
be, and the same is, hereby rescinded. 
Dated this Oct. 21st, 1S7S. 
J. K. MANION, Mover. 


On motion of John W. Williams, the yeas and nays were demanded 
Ol} the adoption of the above resolution, which resulted as follows: 


Yeas—John J. St. Clair, James K. Manion, C. C. Biggs, Isham 
[larrison, Silas P. Kirkpatrick. 

N oes—.] esse Tavlor, ‘Thomas Ne ‘al, John \\ : \\ illiams. 

The chairman, James M. Brayfieid, entered his protest against the 
adoption of the above resolution. 


And now. on motion of Joln J. St. Clair. the following resolution 
was adopted by the board, to wit: 


boo W hereas, ata special meeting of the board of supervisors 
of Franklin county, held at the court-house in Benton, in 
said county, on the 13th day of December, A. D. 1876, a contract 
was made between the said board of supervisors of said county and 
the Belleville and Eldorado Railroad Company and James Hill and 
\\ iiliam Nye, under the firm name oft James [Lill XN Co.. as CcOlli- 
tractors under said company, for the construction of said Belleville 
ana Ildorado railroad from the east line of said lranklin county to 
Duquoin, in Perry county, in which contract the said board of super- 
Visors agreed to deliver LO said railroad company and suid James 
Hill and Company one hundred & fifty bonds of said Franklin 
COUnHLY al the denomination of one thousand dollars each, and to 
receive for said bonds the capital stock of said railroad company to 
the amount of one hundred and fifty thousand dollars; and 
Whereas, under said contract, said bonds and stock were issued 
and placed in the hands of the Evansville National Bank of 
LGO Evansville, Indiana, as’ trustee for the county of Franklin, 
the said railroad company, and the said James Hill & Co.; 


and 

Whereas sald bonds and stocks were issued and placed in the 
hands of said trustee; and 

Whe reas by said contract the said bends of Franklin COUNTY Were 
to be deliver d LO sald rallroad COTO Panny pro rata for mile ot said 
railroad as each mile of said railroad should be completed under the 
contract, and when the county judge Ol] franklin county should cer- 
tify to said trustee that said railroad had been completed, as pro- 
vided I) suid contract, and said stock LO be delivered Lo sata county 
by said trustee; and 

Whereas under said contract the said railroad company and James 
Hill & Co. have completed said road from the east line of said county 
tO et nton, and Cars have been propell ij by steam thereon. and gey- 
enty-five of the sald bonds ol suid county have been delivered to the 
company and James Hill & Co., and seventy-five thousand dollars’ 
worth of the capital stock ol said railroad COMMpany has been cle pos- 
ited with the trustee for said Franklin county; and 
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461 Whereas the time for the completion of said railroad to 
Duquoin under said contract expired on the loth day of Sep- 
tember, A. D. 1878; and 
Whereas we regard it as advantageous to the people of said county 
to have said railroad completed through to Duquoin, so as to give 
our shippers competition in railroad transportation ; and 
Whereas said railroad cannot be extended to Duquoin, in the 


judgment of the board, without the time be extended to said com- 


pany and contractors, and said bonds be delivered to said company, 
as provided in said contract: 

Therefore be it resolved by the board of supervisors of Franklin 
county, Illinois, in special meeting assembled, That the time for the 
completion of the said Belleville and Eldorado railroad from Benton 
to Duquoin be extended to said company and contractors until the 
first day of November, A. D. 1879. 

And be it further ordered by said board of supervisors, That said 
Evansville Na-ional Bank, as trustee aforesaid, be, and it is hereby, 

ordered to pay out to said railroad company the bonds of said 
462 county now in its hands as soon as the railroad is completed 
to Duquoin, as provided in said original contract. 
JOHN J. ST. CLAIR. Mover. 


On motion of John W. Williams the veas and nays were de- 
manded on the above resolution, which resulted as foliows: . 

Yeas—Jolhn J. St. Clair, James K. Manion, C. C. Biggs, Isham 
Harrison, Silas P. Kirkpatrick. | 

Nays—Jesse Taylor, Thomas Neal, John W. Williams. 

The chairman, James M. Brayfield, entered his protest against the 
adoption of the above resolution. 


Board met pursuant to adjournment at nine o'clock a. m., Tues- 
day, April 22nd, A. D. 1879. 

Roll-call: All the members present. 

On motion of Washington Vaughn, Hon. F. M. Youngblood, at- 
torney for the Belleville and Eldorado railroad, is requested to read 
the contract or agreement made and entered into between James 
Hill ‘& Company, contractors of said railroad company,and W. Bav- 

ard Cutting, of New York. 

465 Contract read in the presence of the board. 

And now comes James Martin, of Goode township, and 
offers the following resolution, which is adopted by the board, to 
wit: 

To the chairman and board of supervisors of Franklin county, Ili- 
nois: 
Whereas a majority of this board have recently come into oftice, 

and are not fully ad vis d concernlig the legal effect of the acts and 

proceedings of our predecessors in office relative to and concerning 
the Belleville & Eldorado Railroad Company and the bonds of this 
county, known as our railroad bonds; and 

Whereas we can see no advantage to be gained by the hasty 


1 ean an 
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and premature action on our parts in the premises, but desire to 
proceed deliberately and advisedly as the representatives of the tax- 
payers of Franklin county, lilinois: Therefore, 

Resolyed, That the president and cashier of the Evansville Na- 
tional Bank of Evansville, Indiana, the present custodians of at 
least a portion of our said county railroad bonds, be, and they are 
hereby, instructed not to pay out or deliver. over any of our said 

railroad bonds to the officers or representatives of said Belle- 
164 ~—s ville & Eldorado Railroad Company, or to any other person 
ersons Whomsoever, until further instructed so to do by 


a, levcast That — tet 7) acl Tf “yrvel — ee hier al rey ‘ x 
Artec ¥ 4 - bhai Like Sibicl pore SLiUiCLi t tiadta SiLla Cus rit l il Ove names 
be, and they are hereby, r quested to report immedately to the 
t | 


| — +) , ] : . i} ’ ; ¥* a. P a ‘ . ‘ . ra . 
chairman of this board He NUMTVers, AGMNIOULLS, and dates of all Oul 
said railroad bonds now in their custody or possession, together with 


} 


any other facts within their knowledge connected with said bonds 


deemed proper by them to report. 

Resolved, That the clerk of this Franklin county, Illinois, be in- 
structed to transmit without delay a certified copy of these resolu- 
tions, together with the action of this board concerning same, to the 
Saidg pres dent and said cashier of said ievansville National Bank of 
Kvansville, Indiana. 


JAMES MARTIN. 


On motion of Samuel F. Buntin, the following resolution was 


read DY the el rk of this board, to Wl 
Resoly “ by the board of supervisors of Franklin county, 
LO. tilin 1S, tii the sy celal term of said body held at Benton April 


2Iist & 22nd, 1879, That we do hereby endorse and sustain 
the action of the board of Supervisors of our county in the year 
IS7S im contracting for the construction of the B. & E. R. R. with 
James Hill & Co., and for the extension of time granted to said Co. 
to complete their contract, and that we believe any action tending to 
Vitiate said contract or impair the credit of the bonds issued under 
. 7 } eh ae } ' os : y , 7 
Salad contract shouid be Gdiscourageda vy Us until aiter the lst ol No- 
vember, lo7?). 


S. F. BUNTIN. 
The above resolution was rejected by the board. 


AprRIL 30, 1879. 

On motion of John W. Williams, the following resolution was 
read and adopt d by the board, to wit: 

Resolved by the board of supervisors of Franklin county, Ih- 
nois, That the COUNLYV of Franklin, State of Illinois, do employ 
Andrew D. Duff, of Carbondale, Illinois, as attorney for said county 
to bring suit in the name of said county to prevent the further de- 

livery of any bonds of said county to the Belleville & Eldo- 
466 rado Railroad Company, or tloary person OF persons for them, 
and to test the legality of said bonds in some court having 
jurisdiction of the same. 
JOHN W. WILLIAMS, Mover. 
24--970 
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At the re Cy Ue SI of John 7 St. Clair. tl member of the board, the veas 


and navs were demanded upon the adoption of the above resoluuon, 


which resulted as follows, to wit: 
Yeas—James Martin, Washington Vaughn, John M. Darr, Jesse 
Taylor John W. Williams. 


Nays—Joseph Hammons, John J. St. Clair, Samuel F. Buntin. 


On motion of John W. Williams, the chair appointed John M. 
Darr, James Martin, and Jesse Tavlor a committee of three to con- 
fer with Andrew D. Duff upon the subject of a suit at law with the 
Belleviile W Kldorado Railroad Company. 

And How Cones the committee appointed to conter with A. i). 


Duff and makes the following report, to wit: 


STATE OF ILLINOIs, |... 

Franklin County, j si 
AGT To the chairman and board of su Ipervisors of Franklin COUNTS 

We, your committee appointed to confer with Andrew D. 
Duff in regard LO bringing suit to test the legalit, of said Franklin 
county railroad bonds, and to prevent the further delivery of th 
Salie, beg leave to report the following, to wit: We have conferrea 
with said A. D. Dull, and have agreed with him as per contract en- 
tered into between said Duff and a majority of the members of this 
board as follows, to wit: 

All of which is respectfully submitted. 
J. M. DARR. 
JESSE TAYLOR. 
JAMES MARTIN. 


Contract. 


Contract between Andrew 1). Dutt!, of the one part, and the County 
of Franklin, of the other part, as follows, viz. : 

Said Dutl,asattorney forsaid county, agrees LocoInmence an lp rose- 
cute to as speedy a termination as the law and the rules and prac tice 
of the courts Wi I] 2 rmit the pro pe r suit or proceedings tO prove cl arid 
secure said county against the issue and delivery of any more of the 

isedianediee housand dollars of the bonds ofsaid county now in 
4GS ee ee in Evansville, Ind.,as trustee to 

the Belleville and Eldorado Railroad UO., purporting to be In 
payment of a sup yposed s ubserip ition ot sald COUNRLY LO the capital 
stock of said railrond company under a vote of the people of said 
county In 186), said suit or proceedings to be commenced at once. 
And the said county agrees to pay said Duff a retainer of three hun- 
dred dollars when this contract is signed and filed for record, and 
when there shall be a final judgment or decree by the proper court 
that said bonds, so in the hands of said bank as trustee, be returned 
to the proper authorities of said county 01 declared void, and that 
sald county is not lawfully bound and has ho lawful power and 
authority to deliver said bonds to said railroad company, or to issue 


and deliver any other bonds of said county to said railway com- 


pany instead of those now in the hands of said trustee; then said 


-—s 
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county agrees to pay said Duff one thousand and seven hundred 
dollars more for his said legal services; but if upon a final hearing 

of said suit or proceedings it shall be adjudged by the 
169 court that said county is and can be compelled to issue 

and deliver the said sum of $75,000 of bonds not vet delivered 
to said company, then and in that case said county is not to pay 
sila Duff anv other fee or sum than the said three hundred dollars 
retainer named at the time this contract is signed and filec for 
record, 

It is also further agreed between said parties that said county 1s 
not to withdraw, dismiss, or discontinue any suit or proceeding com- 
menced by said Duff in its name for the above purposes without his 
consent; and, if said county should do so, then the said sum of 
seventeen hundred dollars over & above said retainer shall at once 
become clue ana pavable to sacl Duff by said county. 

And lastly, this contract shall be signed first by said Duff, & then 
by the board of supervisors of said county, or a majority of them, 
and then spread upon the records of said board by the county clerk 
as the contract of the parties hereto Upon the subject-matter herein 

mentioned and set forth. 
70 In witness whereof we have hereunto set our hands and 
seais this 30th day ot April, A. D. 1879. 
ANDREW D. DUFF, | SEAL. | 
Attorney. 
JESSE TAYLOR, 


J. VW. WILLIAMS, 
Supe rvisol ; 
JAMES MARTIN, [SEAL | 
Supervisor F. C. 
WASHINGTON VAUGHN, [seat.] 
Supervisor PLC. 
JOHN M. DARR, [ SEAL. ] 
Supe rvisor F. CU. 


| 
Supe re isor Ie ( 4 
/ 


And now comes John M. Darr, of Ewing township, and offers the 
following resolution, which was adopted by the board, to wit: 
Resolved by the board, That the contract this day signed by An- 
dre \\ 1). Duff, for limse if AY by il majority of this board, for W on be- 
half of Franklin county, in regard to certain bonds of said county 
about to be issued to the Belleville & Eldorado Co., be, and the same 
- it reby, ratified DY this board for and Onl behalf of said county iLS 
he contract thy 2 of : ana if Is here by order d that sald eontract be 
iled and spread of record by the clerk upon the proper records of 
this board * ane that said a asthe attorn v of said county, Is hereby 
authorized and requested to proceed at once, by the institution 


171 of the proper suit or proceedings in the name of this county, 
to carry out his undertaking & agreement In said contract 
contained. 


JOHN M. DARR, Mover. 


By r quest of John J. St. Clair, a member of this board, the yeas 


. 


een eT 


J. St. Clair hereafter, as said railroad progresses from Bb 
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and nays on the adoption of the above resolution was 01 ‘<dlered, which 
showed the following -vote : 

Yeas—James Martin, Washington Vaughn, John M. Darr, John 
W. Williams, Jesse Taylor. 


Nays—Josep h Hat mmMons, John J. St. Clair. Samuel I, Buntin. 


, -_b . 7 . Y ° a | | 4 
And how comes John J. St. lair. member of this board, and offers 


Po : } : : ‘ : 4 Sm : } ] ieee a j nee ° 
the following resolution, which was rejected by the board, to wit: 
oa ° ry% ‘ ° . ‘ + , gs ‘ } e 
Special Term, Supervisors’ Court, Franklin Co., [linots, May LOth, 
1S79 


Whereas there is a difference of opinion among the members of 
the board as to the wishes of a majority of the voters of the eor nty 
on the railroad question: 

Therefore resolved, — petitions be circulated throughout the 


county to read as follows. to wit 


me . . > 7 } } " ‘ . ro . 7 i} ee - . 
472 We, the undersigned, legal voters of Franklin county and 
4 . .? . . 4; . , * =. 

State of Illinois. herebv pelition our board of supervisors to 


take such action as will cause the dismissal of the suit of our county. 
by A. D. Duff as attornev. against the Belleville & Eldorad 


acre \ i Mm Pall- 
road and Bink of Ev: iets as trustee, and prevent our county 
from paying any further costs or attorney fees than those already 
paid in said cause, and such action as will earry out the contract of 


our county wit th the 1. XV I R R. in) eood frith. and by all honor- 
able and legal means e neourage the compl tion of said r 
earliest possib le pe riod oft time. 

Resolved, That the board meet again on May 19th, IS79, at 10 
o'clock a. m., and if at that time a majority of the legal voters of t! 
county have signed the foregoing pr tition, the board will take 
action as to carry out the wishes of the petitioners. 


June 4, 1879 
And now comes Samuel F. Bun tin, a member of this board. who 


offers the following resolution, which is adopted and ordered of ree- 
ord, as follows: 


473 Resolved by the board of supervisors of Franklin county, 

That the suit now pending in the circuit court of Franklin 
county, in which the county of Franklin is complainant and the 
Belleville and Kldorado Railroad Company ana LIC] elit ac'ié nad- 


ants, it being a bill in chancery to enjoin the delivery of th 
of said county now in the hands of the Evansville National 
as trustee, to the Belleville and Kidorado Railroad Comp 
its contract with said county as said railroad shall be 
ae be dismissed and discontinued, and that said bonds be de- 
livered | trict compliance with the original contract made with 
the sald county and the sald re allroad reser 9 V and the COnLPACLOrs, 


And be it further resolved by the board of supervisors, That John 


eHLOn to 


~ oe —— ——— 
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Duquoin, examine and _ receive said road under said contract, 

as therein provided for the county judge of said county to do, and 

to give orders to the trustee for said bonds, a nd that the trustee 
hereafter deliver said bonds on the order of the said John J. 

ve St. Clair, showing that said railroad has been completed as 
provided 1) sald eontract 

And be it further resolved, That on the delivery of said bonds, or 
any part thereof, QT) thie order ot the said John he St. © lair, the 
chairman oft this board, — 1s hereby dire Cli 7 LO attach his cert tificate 
ot re istration ro eacn ot sad bonds. 

And be it further resolved, That vid re solutions of this board here- 
tofore passed on this subject Inco nt herewith be, and the same 
it reby, rep aled and I’ vok dl. 

\nd it is further resolved That F. M. Youngblood be, and he is 
hereby, authorized and empowered to take such legal steps as may 
oned dismissed and dis- 


— 
i 
; 

— 


are 


be necessary te have said suit above m 
continued. — 
S. fF. BUNTIN, Mover. 
by requ ‘st the yeas an havs are. called for ot} the adoption of 
the above resolution, which showed the following vote: 
Yeas—John J. St. Clair, Joseph Hammons, 8S. F. Buntin, John G. 


Noes—Jesse Taylor, J. W. Williams, J. M. Darr, James Martin. 
There being a tie vote the chairman voted in the affirmative. 
vis Articles of agreement made and entered into between the 
County of Franklin, in the State of tae party of the first 
part, & the Belleville and Eldorado Company, party of the second 
part, and James Hill & Co., contractors for shee construction of the 


Belleville & Eldorado railroad, parties of the third part, witnesseth 

That whereas the said county of Franklin has heretofore issued and 
piaced in the hands of the Evansville National Bank of Evansville, 
Indiana, as trustee, one hundred and ity ‘ bonds of said county, of 
the denomination of one thousand dollars each, which bonds were 


placed in the hands of sid bank as trustee, in prt IrPsu a ot i cone 
tract with said County of Franklin and said elleville and Eldorado 
Railroad Company and the said James Hill & Co. for the construe- 


tion and completion of the Belleville and Eldorado ratlroad from 


the east line of Franklin county to Duquoin, in Perry county, and 
under said contract the said trustee was directed to pay out said 
bond stot the Sill ic railroad COD pany in pro rata installments, 

i756 = as each mile of said road should be completed in pursuance 
of said contract from the said east line of said Franklin 
county westwraud to Duquoin; and whereas said railroad has been 
pl ut d under said contract to a pomnt LWo mil © west of Benton, 
in said county, and eighty-three of said bonds have been delivered 
to said railroad comm pany and said James [hill & Co. under said con- 
tract, leaving sixty-seven of said bonds yet in the hands of said 
trustee; and whereas the County of Franklin, party of the first 
part, did, in the month of May last, retain Andrew D. Duff, counsel- 
lor-at-law, to institute suit in the Franklin cireuit court to enjoin 
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the delivery of said bondsthen in the hands of the said trustee, and 
agree to pay said Duff a fee. of two thousand dollars, and have paid to 
said Dutf three hundred dollars on said fee; and whereas the 
said County of Franklin’ has, by its board of supervisors, 
abandoned and discontinued said injunction suit, whereby the 
fee of said Duff has become due and payable; and whereas 

the said .Andrew D. Duff has proposed, in the spirit 


177 of compromise, to said county to accept In full satisfaction of 

his fee in -_ suit one thousand dollars in addition to the 

three hundred doll: ady paid him; and whereas the said Belle- 

ville and Icidor: le Sativend Company, through its eontractors, the 
. . . ; } . . 

said James Hill & Co., has made ample arrangements for the certain 


completion of said railroad through to Duquoin in strict compliance 
with the said contract aforesaid; and whereas all the materials nee- 
essary ior the compl tion of said railroad have been bought and paid 
for, and enough thereof Is now on the line of said road LO complete 
the same eight miles west from Benton, and the remainder of said 
materials ready to be placed along the line of said road as faust as the 
work progresses, so as to make room therefor; and whereas the said 
Belleville and Eldorado — Company and James Hill & Co. have 
pledged to secure the completion of said road to Duquoin four hun- 
dred and fifty-five thousand dollars, par value, of the first-mortgage 

bonds of said CoInpany, together with about seven thousand 
178 = shares of the capital stock of said company, to W. Bayard 

Cutting, of the ¢ ity of New York, who is furnishing the neces- 
sary means, in addition to the proceeds of the Fre anklin county bonds, 
hecessary for the construction of said railroad to Duquoin;: and 
whereas grave questions as to the habilities of the said county of 
Franklin for damages to the said railroad company and the said 
James Hill & Co. have grown ont of the action of said county with 
reference to the atte mpt ted litigation of said bonds, and as to the in- 
dividual liability of the members of the board of supervisors; and 
whereas it is desirable on the part of parties hereto to sunieiie acd- 
just and settle all differences growing out of the action of said county 
relative to said bonds on terms of equity and. justice to all parties 
concerned : 

Therefore these presents witnesseth that, in consideration of the 
premises and mutual covenants, promises, agreements, and under- 
takings of the parties hereinafter set forth, the said parties hereto 

mutually covenant, promise, undertake, and agree to and 
179 with each other as follows, to wit: That the Belleville and El- 

dorado Railroad Company and the said James Hill & Co. 
hereby covenant, promise, undertake, and agree to and with the said 
county of Franklin that they will refund to said county the three 
hundred dollars paid to said Andrew D. Duff, as his fee as aforesaid : 
and that they will pay to said Duff the one thousand dollars agreed 
to be accepted by him in satisfaction of said fee in the tollowing 
manner: That they will deliver to the clerk of this board for can- 
cellation one of the bonds of said county of the denomination of one 


thousand dollars when the same shall be received by them under 


this contract; and that they will pay all the expenses of the said 


alain te Bisa Sect 
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trustee crowing out of the trust created by said original contract. 
And tl ey do further covenant and “gree to an id with the said count Vv 
of Franklin, and with each member of said board of supervisors, that 
Live a. Li] Wal ve, al ic hie I’ by ( lo Wailve, ali re r ase a |] C la In: ~ lor 
(| adiMages which they claim tO have against sald county, 

ISU again SI any of the members of suid board of supervisors, 

rrOW Ing oul of any auction of said board relative to the deliv- 
ery of at bonds : and hereby Walve and re lease all right ot action, 
either against the said county or against any of the individual mem- 
bers of sd board, growing out of sald matter; and the COUNTY of - 
franklin lie rt by promises, covenants, unde rtake e and agrees, TO and 
with) the eid Belleville ana eldorado Ratlroad Company and the 
said James LI i] @ Co.. that the Sala hey tLTIS\ lille National Bank, trus- 
Lee as ; yr’ said, shall, and said trusice Is bie re Ly V; dire cle 7 to del liv er 
to the said railroad company and the said James Hill & Co. and 
John J. St. Clair, a member of the board of s upe rvisors of sal i county 
on the presentation of this contract, all of the bonds of said county 
remaining in the hands of said trustee under said original contract, 
tuking their re celpt for the sume: and that said trustee, on the de- 
livery of said bonds under this contract, shall be discharged from all 


PeSDOLS!] 1] bili iV ais SUC ‘h trustee. A na { he said Belleville and Keldo- 
rado Rai lroud ( ompany ana James H it] WX ('o. further COVC- 
iS] natit, promise ana auvree, to and w ith t he said county of 


rank lin. that when Sil bone Is «| all be sO received ry said 
railroad company, the seid James Hill & Co., and the said John J. 
St. Clair under this contract said bonds shall remain in the hands 
Of] thi Sal 1c John hs mst. Clair, and shall by him be paid tO the | said 
railroad COlpans and t he said James | lil i & Co. pre rata pe r mile 
as each mile of said road shall be COLIC ted from Be nton to Du- 
quoin and received by the sald Jobn rh st. ¢ ‘lair aus heretofore pro- 
vided for by the said board of supervisors of said Franklin county. 
In witness whereof the said county of Franklin has executed this 
Contract by the ¢ hh airman ol the boar | of supervisors and the clerk 


of said board, under the s al of said board, und the said Bellevilie 
and Iidorado Railroad Company , VV lis preside rit and secretary, 
UbnaGer the “al Ol sid COnIpPAany, wha thie suid James H il] AY Co., by 
their private signature and seal. 

4 


Dated this July 16th, A. D. 1879. 

SAMUEL HAMILTON, [seat] 

Cha Perici of thie Board of Supervise PS or Franklin County, [linois. 
CHAS. A. AKIN, [ SEAL. | 

Clerk of said Board. 
IS2 WM. R. WARD, [ SEAL. | 

Presid vl be llevill Av Lildorado R. fe. ' 
G. b. HOBLITT, [ SEAL. | 

Necre lary i Hl th ra kidorado R. R. Co. 
JAMES HILL & CO. | SEAL. ] 


And now comes Samuel F. Buntin, and offers the following reso- 
lution, which is adopted by the board and ord ed ot record, “as 
follows: 

Resolved by the board of supervisors of Franklin county, That the 


DRO ae ee a ea ae 
gun ~ ep EN _ See 


me ine RB aN te AES a BT ARE. ea Sy Ee . S ee ee ae ne 
z Be Seas leant scliteeundecbassl, skits, de dhitte sabslllta-chiman desu uihiiitien dakedes ade aciieatk tataetn ea eee ee ‘ si 
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foregoing contract between the county of Franklin, the Belleville 
and Eldorado Railroad Company, and James Hill & Co. be accepted 
on the part of said county, and that the chairman of the board, 
and the clerk thereof sign the same on the part‘of said county under 
the seal thereof. 
Ss. F. BUNTIN, Mover. 
And now comes John J. St. Clair, and offers the following resolu- 
tion, which is adopted by the board and orders d of record, in the 
following words, to wit: 
Resolved by board of supervisors of Franklin county, Illinois, 
That the proposition of Andrew D. Duff to accept one thousand 
dollars in settlement in full of his claim of $1,700 as attorney 
483 fee, which has become due by the terms of a contract hereto- 


fore made and entered into betwec¢ 1} the board of supervisors of 


said Franklin county, Ills, and said Andrew D. Duff be accepted, 
and that the county clerk of this be, and he is hereby, ordered to 
issue a county order for the sum of one thousand dollars, payable 
to said Andrew D. Duff. 


J. J. ST. CLAIR, Mover. 


On motion of Jesse Taylor, the board adjourned, to meet on 
Monday, September the Sth, A. D. 1879, at the hour of 10 o'clock 
mS. i. 

S. HAMILTON, Chairman. 
Attest: CHAS. A. AKIN, Co. Clerk. 
SEPTEMBER STH, 15879. 

The following resolution was introduced by Jolin J. St. Clair, 
member of the board of supervisors from Benton township, and 
adopted by the board as follows, to wit: 

Resolved by the board of supervisors of Franklin county, Illinois, 
That the clerk of this court be, and he is hereby, authorized LO pro- 
cure the stock bond certificates of Franklin Uo., [}1’s, to the amount 
of one hundred and fifty thousand dollars from the Evansville Nat. 
Bank, and receipt for the same. 


JOHN J. ST. CLAIR, Mover. 

454 Nov. oTH, 1879. 
On motion of John W. Williams, the board ordered John 
J. St. Clair to secure the payment, by James Hill and Company, [ of ] 
the sum of three hundred dollars to the treasurer of Franklin 
county, Illinois, in pursuance of a former order and contract on 


recor |. 


On motion of John J.St. Clair, the board ordered the clerk of this 


board to deliver to the treasurer of Franklin county, Illinois, all the 
certificates of stock in the Belleville and Eldorado Railroad Com- 
pany, and take his receipt for them. 


And now comes John J. St. Clair, who had been appointed by this 
board at a former term agent on the part of the county to receive 
and hold on deposit the residue of railroad bonds then in 


eS -—— ~~ = ee, 5 ge ‘Eee, ; Soo 
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the possession of the Evansville National Bank, of Evansville, 
Indiana, subject to the order of James Hill and Company, 
contractors for the construction of the Belleville and Eldo- 

rado railroad, to be paid out to them on the _ build- 
485 ing of said road as per contract, and makes oral report of 

his doings as such agent, and files receipts from said 
James Hill and Company for all the railroad bonds which came into 


the possession of him, the said John J. St. Clair, except bond No. 


fifty (50) of the new series, which said bond is by the said St. Clair 
filed for cancellation in pursuance of a former contract made and 
entered into by and between the board of supervisors of franklin 
COUnTY, Lilinois, and the said James Hill and Company. 

Also the said John J. St. Clair presented to the board all the un- 
earned cOouUpots clipped from the bonds ut the time they were de- 
livered to the said James Hill and Company. 

And, on motion of John W. Williams, the board discharged said 
John J. st. C| ur from further duties as such agent. 


iSO =STATE OF ILLINOIs, | _- 
franklin County, ee 

I, Chas. A. Akin, clerk of the county court within and for the 
aforesaid county and State, do hereby certify that the above and 
or voing Is a true, correct, and comple Le COPY ot the records of the 
county court of said county as appears of record in said office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this the 5th day of June, A. D. 1882. 

Ih. S| CHAS. A. AKIN, 


County f i, yh or Franklin County, lllinois. 
(Indorsed:) Filed June 15, 1SS2. J. A. Jones, clerk. 


Opened it re quest et oh Layman, lus¢., June Ld. "82. 


J. A. JONES, Clerk. 


Fees for taking depositions --. —— 
lexp ss charges renee ele tee eee OU 


JOHN MULKEY, 
Master in Chanee ry. 


lend of lexhibit “A” to ce position of Charles A. Akin. 


LS7 (nd afterwards, to wit, on Tuesday, the third day of July, 

at the June term, in the year of our Lord one thousand elght 
hundred and eighty-three, the following proceedings were had in said 
court in said cause and entered of record, to wit. 


25—970 
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Final dD. CT Cc. 


County OF FRANKLIN 
U. 
BELLEVILLE AND ELporApO RAILROAD COMPANY, 
George P. Dally, John Graham, German Savings | 
Bank of Davenport, lowa; Anthony Reiz, George > In Chancery. 
W. Steele, Sarah E. Bruyn, People’s Savings Bank | 
~ Evansville, Park Banking Company of Rock- | 
ville, Indiana; Solomon Rothschild, Benjamin 
Rothschild, and Thomas E. Garvin. 


This cause having been submitted to the court at the June term’ 
A. D. 1852, on the bill, ubswers, plications, and cross-bill 
and replications thereto, and proofs, and upon the printed briefs and 
arguinents of complainants and defend: lis, and the Court 
488 having had the same under advisement, aid being now fully 
por mises and of all the matters and 


Ss, 2nsSWers 


ndvised concerning the 
things so submitted and involved, doth decree, find, and order as 
follows: As to bond No. eleven (11), held by —— P. Dally, and 
bonds Nos. twelve (12) and 6 aah held by Janie Miller, and 
bond No. nineteen (19), hie ld by Jo in Gare a itl), as bonds Nos. fifteen 
(15), eighteen (15), thirty-nine (39), forty (40), forty-one (41), forty- 
two (42), forty-three (45), forty-five (45), and forty-six (46), held by 
the German Savings Bank ot Duvenport, lowa., for One thousand 
dollars each, and UO) the series of bonds In complainant's bill dle- 
scribed, and purporting on their face to have been issued under the 
provisions of the railroad act of November 6th, 1849, the court dot! 
find that said bonds and the coupons thereto attached were 
without authority of law, and are therefore vold, and doth order 
and decree as to such holders of said bonds the injunction here- 
tofore issued herein be made perpetual, without prejudice, how- 
ever, to the rights of holders of any of said series of bonds, pur- 

porting Ol} their face to have been Issued und r the seid act 
489 of 1549, who are not parties to this suit, complainant’s bill as 
series of bonds hot parties as 


i 
issued 


to any of the holders of sal 
a being hereby dismissed without prejudice ; and as to bond 
No. eighty (SV), belonging t Ay wee ie Reiz; bond No. ninety-eight 
({ 1S), long rl} he to George W. Steele; bond Nos. nin ty-s1X (4043) and 
nine LY-se yen (7), belong ring to Sarah I. Bruyn; bonds Nos. sixteen. 
(16) and sixty-seven (6 
Kivansville: bonds * hg | caldeiimen (S83) and eighty-five (85), be- 
longing to the Park Banking Company of Rockville, Indiana; bond 
Nos. nine (9), thirteen (13), eighteen (18), twenty (20), twenty-one 
(21), forty-nine (49), fifty (50), fiftv-one 51) fifty-two, and fifty -three 
(. 0), belonging to Solomou Rothe hil and Be DE unin Rothe hile 4 par- 
ties doing business under the name of Rothchild & Bro.; bond No. 
five (5), seg to Thomas E. Garvin; and bonds Nos, eleven 
(11), twelve (12), fourteen (14), thirty (30), thirty-three (33), thirty- 
four (54), thirty -five (59), thirty-nine (39), forty-seven (47), fifty-six 
(56), fifty-seven (57), fifty-eight (58), fifty-nine (59), sixty (60), sixty- 
two (62), sixty-three (65), sixty-six (66), and seventy- -seven (77), be- 


} 
Ph 
i 


be of Nneine LO the Peoples Savings Bank of 


=” 
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longing to the German Savings Bank of Davenport, lowa, 
490) purporting on their face to be of the series issued under the 

charter of said Be — and EKidorado Railroad Company, 
approved February 22nd, A. D. 1561 the court doth decree in favor 
of said defendants, the said several respective holders thereof, and 
that thre said sever al bone ls and the COUPONS thereof are valid and 
legal obligati lons as against the county of Franklin: and as to said 
} 7 sand coupons thereto attached, i 


last-mentioned series of said bon 

held as aforesaid, the court. doth decree that the injunction issued in 
bill be dismissed for 
a 


this cause be Jissolved and complain unt’s said 

want of equity. And it is further ered, a Ju dged, and decreed 
that th sald defendants have and recover aga uinst the said county ot 
l'ranklin their costs herein, to be taxed, and have process to collect 


j 
1 
l 


the same. 

No docket fee to be taxed. 

And afterwards, to wit, on Saturday, the 17th day of January, at 
the January term, in the vear of our Lord one thousand eight hun- 
dred and et vlity- five. came John Peterson and llenry Hl. Miller, by 

J.S. Stevens, Esq., their solicitor, and filed in the office of the 
iS] clerk of said court their petition to redocket said cause and 

for a dissolution of the injunction; which said petition is In 
the words and fiwure 3 10) llowin; tO WIL. 


Petition of Jolin Pet Psot and Hen “Y H Miller fn Red yeh f (ase and 
Diss ution ot Injunction. 
In the Cireuit Court of the United States. Southern District of Ilh- 
nols. In Chaneery. 


aa 


FRANKLIN COUNTY 


Tort BELLEVILLE AND ELpoRADO RAILROAD Co. ef al. 


| 4 . P , : , ] ] ; i . ’ : . ’ ’ 
Intervening petition of John Peterson and Henry H. Miller—fo1 
Iniunetion and relief. 
- . e ; ; —_ > . 
Your petitioners, John Peterson and Henry H. Miller. residents 
the State of Illinois, respectfully represents unto vour 
} 4 ‘ ] . ea | ‘ ne . : 
sire they CnC) OWT One VOC IOP aGhe thousand (LOLLOUTS, bear- 
ble semi-annually, 


honor 
1 Fu interest at Heht po r cent. per annum, pave i 
and issued by Franklin county, In t { Illinois, to the Belle- 
ville and Eldorado Railroad Company. Said bonds were issued 
under an aet of the Ly vislature of the State of [llinols, approved 
Ie by 2°23, IS6Ll. and are re Sp ¢ tive ivy numbers d H4 iY 7, and are due 
it any time after five years and within twenty years from their date, 
viz., Nov. 15, 1877. 
4°y2 Your ye ene further show that seid Franklin County 
filed a biil to contest the validity of said bonds and others, 
and procured a temporary Injunction In this suit against the collee- 
tion of the interest Upon the bonds aforesaid ; that afterwards, upon 
a hearing of said cause, all the bonds issued under the act aforesaid 
by said county, including the two bonds before named, were held 


os 
oe 
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valid, and said injunction was dissolved as to such of said bonds as 
were at that time represented. 
Your petitioner shows that at the date of said order they were the 


owners of said bonds respectively, but they had no notice of such . 


proceeding ; that no interest has been paid upon either of said bonds 
since July, LSSO, the interest having been paid upon both said bonds 
by said county to said last-named date. 

They further show that they are the owners of the interest cou- 
pons upon said bonds maturing since July, 1880,and that they have 
been prevented and now are prevented from collecting the amount 
of such coupons by reason of the injunction aforesaid. 

Your petitioners submit to your honor that as said bonds 

493 have been decreed to be valid and legal, the injunction afore- 

said should be dissolved, and your petitioners allowed to 

pursue such remedy as the law affords for the collection of their 
interest. 

Your petitioners further show that they have caused to be served 
upon the chairman of the board of supervisors of Franklin county 
a notice of their intention to apply for a dissolution of said injunc- 
tion. Your petitioners therefore pray that the above-entitled cause 
may be redocketed, and that an order may be made dissolving said 
injunction, so far as it applies to said bonds No-. 64 & 76, and for 
their costs in this behalf expended. 

JOHN PETERSON. 
HENRY H. MILLER. 

J.S. STEVENS, So’e’t’rs. | 

STATE OF ILLINOIs, ee 
Sangamon County, § roe 

J.S. Stevens, being duly sworn, upon oath says: That he is solic- 
itor for the above-named parties, and that the matters and things In 
the foregoing petition set forth are true to the best of affiant’s infor- 
mation and belief. 

J. S. STEVENS. 

Subscribed & sworn to before me January 16, 1885. 

J. A. JONES, Clerk. 
494 STATE OF ILLINoIs, 2s 
Sangamon County, | [ 


J. S. Stevens, being duly sworn, upon his oath says: As solicitor for 


the petitioners named in the foregoing petition, he sent to the sheriff 


of Franklin county a notice of his intention to move the court to re- 
docket the case of Franklin County v. The Belleville and Eldorado 
Railroad: Co. e al., in the circuit court of the United States for the 
southern district of Illinois, and for a dissoiution of the injunction 
heretofore ordered in said cause, so far as it affects the petitioners, 
and a duplicate copy of such notice to be delivered by said sheriff to 
the chairman of the board of supervisors of said Franklin county 
Affiant further says that, not receiving said original notice, he tele- 
graphed to said sheriff, and yesterday morning received a reply that 
said notice had been served, as requested, and mailed to atliant’s 


Oe 


Pid 
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address: that the same should have reached affiant in due course of 
mail, but such notice and proof of service has not yet been received, 
but, as affiant is informed, it was duly served, and said county is 
represented by counsel at the present time. 
J. S. STEVENS. 
Subscribed & sworn to before me January 16, 1885. 
J. A. JONES, Clerk. 


495 (Indorsed:) Filed January 17th, 1885. J. A. Jones, clerk. 


And afterwards, to wit, on the same day, in the term and year 
last aforesaid, the following proceedings were had in said court in 
said cause and entered of record, to wit: 


Order Dissolving Injunction (is ty Bonds of John Peterson and Hi nrYy 
H. Mill 7 

CounTy OF FRANKLIN 

In 


v * eae 
( hancery. 


Tue BELLEVILLE & ELporapo RaiLroap Company etal. ) 


This day this cause coming up on application of John Peterson 
and Henry H. Miller to have the above-entitled cause redocketed, 
and for an order dissolving the Injunetion heretofore eranted, so far 
as it affects bonds No-. 64 & 76, purporting to have been issued by 
said county of Franklin to the Belleville and Eldorado Railroad 
Company under the charter of said company, approved February 
22d, A. D. 1861, and held by said petitioners, respectively, and the 
court now being advised in the premises doth hereby order, adjudge, 

and decree that said injunction, as to said bonds numbered 
95 64+ & 76, of the series aforesaid, be, and the same is hereby, 
dissolved. 


And afterwards, to wit, on the 14th day of April, in the year last 
aforesaid, came E. P. Skinner and Thomas H. Edsall, by Messrs. 
Sanders and Haynes, their solicitors, and filed in the office of the 
clerk of said court their petition to dissolve the injunction there- 
tofore entered in said cause as to certain bonds held by them, which 
said petition is In the words and figures following, to wit: 


Petition of E. P. Skinner and Thomas Fi nry Edsall to Dissolve In- 


yunction. 


In the Circuit Court of .the United States. Southern District of Tlh- 
nois. —— Term, A. D. 1885. In Equity. 


THe County or FRANKLIN 
Us, 
THE BeLLeEvILLeE and ELtporapo RaiLroap Company ef al. 
To the Honorable Samuel H. Treat, jndge of said court: 
Your petitioners, Elizabeth P. Skinner and Thomas Henry Ed- 
sall, residents and citizens of the State of New York, respectfully 
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represent unto your honor that they are the owners, the 
497 former of fifteen certain bonds, numbered, respectively, 4, 10, 

1d, 23, 24, 27, 28, 42, 70, 72, 79, 87, 90, 93, and 94; the latter 
of bond number 71, each of said bonds being for the sum of one 
thousand dollars, bearing interest at eight per cent. per annum, pay- 
able semi-annually, issued by said county of Franklin, State of 
Illinois, to the Belleville and Eldorado Railroad Company under 
an act of the Legislature of the State of Illinois approved February 
22d, 1861, and are of the same issue and series with those certain 
bonds of the said county whie h were covered by the decree entered 
in this cause on the 3rd day of July, 1883, and therein declared to 
be in all respects legal and valid. Reference is made to suid decree, 
and is prayed to be taken as part hereof. 

Your petitioners further represent that no interest has been paid 
upon any of said bonds since July, 1880, the interest having been 
paid upon all of said bonds by said county to said last-named date ; 
that they were the owners of said bond- and coupons at the time 
they were enjomed ; that in said suit above set forth they are de- 

scribed as unknown holders, and that they have ncver been 
498 summoned or served with process, and that this court bas no 

jurisdiction over their persons, nor have they ever had i a copy 
of the compli unt herein. 

Your petitioners therefore pray that said injunction in said suit 
as above set forth may be dissolved as to said bonds numbered 
10, 15, 23, 24, 27, 28, 42,70, 71, 72, 79, 87, 90, 93, and 94; that the 
cause by redocketed ; that reasonable damages for: solicitor’s fees, 
&e., be allowed, and such further relief granted as to your honor 


may seem meet. 
SANDERS & HAYNES, Solicitors. 


STATE OF ILLINOIS, | 
; - 8s: 
Sangamon County, | 
Geo. A. Sanders, being duly sworn, upon oath says: That he is 
solicitor for the above-named parties, and that the matters and things 
in the foregoing petition set forth are true to the best of affiant’s 
information and belief. 
GEO. A. SANDERS. 
Subseribed & sworn to before me April 14, 1885. 


[L. s.] WM. R. BOWERS, N. P. 
(Indorsed:) Filed April 14, 1885. J. A. Jones, clerk. 


499 And thereupon, on the same day, to wit, on Tuesday, the 

14th day of April, in the term and vear last aforesaid, the 
following proceedings were had in said court in said cause and en- 
tered of record, to wit: 
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Order Dissolving Injunction as to Mlizabeth P. Skinner & Thomas Henry 
he | se i ii. 


CouNTY OF FRANKLIN 
v. >In Chancery. 
BELLEVILLE & E_porapo RAILROAD CoMPANY e€ al. 


This day this cause came on to be heard on petition of Elizabeth 
P. Skinner and Thomas Henry Edsall to have the above-entitled 
canae recoehetan, On8 for Km order Chale a ee 
fore granted, so far as it affects bonds Nos. 4, 10, 15, 23, 24, le S, 
L2, 70, 71, 72, 79, 87, 90,93, and 94, issued under an act of the Legis- 
lature of the State of Illinois, approved eb. 21. 1861. each of said 
bonds being for the sul of Ohe thousand dollars, bearing interest at 
eight per cent. per anpulh, | avable s mi-annually, issued by suid 
county of Franklin, State of Illinois, to the Belleville and Eldorado 

Railroad Company, and the court being advised in the prem- 
OOO ises doth decree that said injunction be dissolved as to each of 

the above-mentioned bonds, to wit, Nos. 4, 10, 15, 23, 24. Zi. 
28, 42, 70, 71, 72. 79, 87, 90, 93, & 94, of the issue aforesaid. 

And afterwards, to wit, Ol} rid . the l?th day of June, at the 
June term, in the year last afo ved came the Germnan Savings 
Bank of Davenport, Iowa, one of the defendants in said cause, by E. 
- Cook, Esq., its solicitor, and filed ite petition 29% am aguner ayes 

upreme Court of the United States, and for a transcript of the 
a petition is in the words and figures following, to 
WIL: 


Petition of the German Savings Banh of Davenport, lowa, for Appeal 
and for a Transcript of’ Record. 


In the Cireuit Court of the United states, Southern District of Ilh- 
Nols. 
Tue County OF FRANKLIN (in the State of Illinois) 
MR 
Tne BELLEVILLE & ELporApo Rattroap Company, THE GERMAN 
Savinas BANK or DaveNport, lowa, e¢ al. 


The above-named defendant, the German Savings Bank of Daven- 
port, lowa, a COPrpor ition Orgs nized and existing under the 
OU] _ of lowa, conceiving itself to be aggrieved by the tinal de- 


cree entered as of the date of July od, 1883, tn the above-en- 
shite ane doth hereby ee ee Supreme Court of 
the United States, and it prays that this its ippe al may be allowed, 
and thet o-teunseriet of the tecerd, procesdinnn aul aeniaaer tana 
cause, duly authenticated, may be sent to the Supreme Court. 
E. bE. COOK, 
Solicitor tor said Def ndant, 
The German Sai ngs Bank of Dav nport, lowa. 


(Indorsed:) Filed June 12, 1885. J. A. Jones, clerk. 
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And thereupon, on the same day, in the term and year last afore- 
said, the following proceedings were had in said court in said cause 
and entered of record, to wit: 


Orde r Granting A ppe al. 


CounTy OF FRANKLIN 
, ’ | In Chan- 


-_ ; . ' cery. 
Tue BeLLeEVILLE AND EL_porapo RamrRoap Company etal. J 


This day comes the German Savings Bank of Davenport, 

902 lowa, by kK. kK. Cook, sq... its solicitor, and on its motion an 

appeal to the Supreme Court of the United States is allowed 

on its entering into bond to the county of Franklin in the penalty 
of one thousand doliars and conditioned as the law directs. 


And thereupon, on the day and year last aforesaid, the said de- 
fendant, The German Savings Bank of Davenport, lowa, filed its 
bond for appeal in said cause in the words and figures following, 
to wit: 

Bond for Appeal. 


Circuit Court of the United States for the Southern District of 
Lllinois. 


Know all men by these presents that we, The German Savings 
Bank of Davenport, lowa, a corporation organized and existing 
under the laws of the State of lowa, and C. H. Deere and Morris 
Rosenfield, of the county of Rock Island and State of Illinois, are 
held and firmly bound unto the county of Franklin, in the State 
of Illinois, in the sum of one thousand dollars, to be paid to the 
said county of Franklin; to which payment, well and truly to be 

made, we bind ourselves, and each of us, joint ly and sever- 
003 ally, and our and each of our successors, executors, and 
administrators, firmly by these presents. 

Sealed with our seals. 

Dated this ninth day of June, 1885. 

Whereas the above-named The German Savings Bank of Daven- 
port, lowa, Is about to prosecute an appeal to the Supreme Court of 
the United States to reverse the judgime nt and decree rendered in a 
certain action, at the June term, 1885, by the circuit court of the 
United States for the southern district of | llinois, In which action 
the County of Franklin (in the State of Illinois) was complainant 
and the German Savings Bank of Davenport, lowa, and others 
were defendants, whereby the validity of nine certain bonds, owned 
by the said bank and executed by the said county of Franklin, was 
denied : 

Now, therefore, the condition of this obligation is such that if the 
above-named The German Savings Bank of Davenport, lowa, shall 

prosecute its said appeal to effect and answer all costs and 
004 damages rendered and to be rendered in case the decree shall 
be affirmed or if it shall fail to make good its said appeal, 
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then this obligation shall be void ; otherwise to remain in full force 
and virtue. 

In witness whereof the said corporation, The German Savings 
Bank of Davenport, Iowa, has caused this instrument to be signed 
by its cashier and its corporate seal to be annexed, and the said C, 
H. Deere and Morris Rosenfield have signed and sealed this instru- 
ment. 

IL. S. | THE GERMAN SAVINGS BANK 
: OF DAVENPORT, IOWA, 
By H. H. ANDRESEN, I-s Cash’r. 
C. H. DEERE. SEAL. | 
MORRIS ROSENFIELD. ee 


STATE OF ILLINOIs, get 
County of Rock Island, ( ade 
We, C. H. Deere and Morris Rosenfield, being duly sworn, depose 
and say, each for himself: That he is worth the sum of more than 
twenty-five thousand dollars over and above all his just debts and 
liabilities. 
C. H. DEERE. 
MORRIS ROSENFIELD. 


AOD Su bseribed by the-said C. H. Deere & Morris Rosenfield in 
my presence, and by them severally sworn to before me, this 
th day of June, 1885. 
fi. s.] J. 8. GILLMORE, 
: Notary Public, Rock Island Co., IU. 


STATE OF ILLINOIS, oe. 
County of Rock Island. J — 


[., Richard A. Donaldson, clerk of the county court of Illinois for 
the county of Rock Island, do hereby certify that I personally know 
C. H. Deere and Morris Rosenfield, whose names are subscribed to 
the foregoing bond, and am acquainted with their financial stand- 
ing, and I regard therm as amply sufficient for the amount of said 
bond, and were the sald bond in any proceeding in this court offered 
to me I should accept and approve the same unqualifiedly. 

Given under my hand — official seal, at Rock Island, Illinois, 
this 9th day of June, A. D. 1555. 

[L. 8. ] RICHARD A. DONALDSON, 


Cierk Co. Court. 
506 I approve the foregoing bond and the sufficiency of the 
sureties thereto. 
S. H. TREAT, 
Dist. Judge. 
(Indorsed :) Filed June 12, 1885. J. A. Jones, clerk. 
UNITED STATES OF AMERICA, \ en: 
Southern District of Illinois, j ~~ 
I, John A. Jones, clerk of the circuit court of the United States for 
26—U70V ! 
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said ss do hereby certify the foregoing to be a true and com- 
plete copy of f all the papers fle d and proceedings thereon had in a 
certain cause lately determined in said court, wherein The County 
of Franklin, Illinois, iscomplainantand The Belleville and Eldorado 
Railro: id Company, George P. Dally, Jolin Graham, German Savings 
Bank of Davenpot t, lowa, Anthony Reiz, George W. Steele, Sarah 
B. Bruyn, People’s Savings Bank of Evansville, Indiana, Park Bank- 
ing Company of Rockville, Indiana, Solomon Rothchild, Benjamin 
Rothchild, and Thomas E. Garvin were defendants, as the same now 

appears from the records and files of said court in my office. 
507 In testimony whereof I have hereunto set my hand and 

affixed the seal of said court, at my office, in the city of 
Springfield, in said district, this 3lst day of August, in the year of 
our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the United States the one hundred and tenth 
yeal 

[The Seal of the Circuit Court of the United States for the South’n Dist., Tl ] 


JOHN A. JONES, Clerk. 


My fees for making this record (one hundred & three dollars & 
fifty-five cents, $103.55) were paid by E. E. Cook, Esq., solicitor for 
German Savings Bank, of Daver port, Iowa. 


JOHN A. JONES, CYk. 


508 Inthe Circuit Court of the United States, Southern District 
of Illinois. 


THE CounTY OF FRANKLIN (in the State of Illinois), Complainant, 
Us. 
THE BELLEVILLE AND ELpoRADO RAILROAD Company and THE GeErR- 
Man Savines Bank or DAveENport, low,, et al., Defendants. 


UniTED STATES OF AMERICA, 88 


To the County of Franklin, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, 1885, pursus int to an appeal allowed 
to and taken by the German Savings Bank of Davenport, Iowa, 
from the decree rendered in the above-entitled cause in the said cir- 
cuit court of the United States, southern district of Illinois, as of 
date July 3d, 1883, to show cause, if any there be, why the 

said decree should not be reverse d, and speedy justice should not be 
done to the parties in that behalf. , 

Witness the Honorable Samuel H. Treat, district judge of the 
district court of the United States for the southern district of Ili- 
nois, this twelfth day of June, in the year of our Lord one thousand 
eight hundred and eighty -five. 


H. TREAT, 
District Judge. 


> 
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509 STATE OF ILLINOIS, | 
9 s , : > SS . 
Franklin ounty, | 


I, William R. Jones (sheriff of Franklin county, Illinois), being duly 
sworn, do say upon my oath: That on the 14th day of July, 1885, 
in the said county of Franklin and State of Illinois, I served the 
attached citation upon Thomas J. Layman, the solicitor for the said 
County of Franklin, complainant, by reading the same to him and 
by delivering to him a true COpy thereof. 


WILLIAM R. JONES, Sheriff. 


Subscribed by the said William R. Jones in my presence, and by 
him sworn to before me, this 14th day of July, 1885. 
[Seal Cireuit Court, Franklin County, Ill.] 
WM. F. SPILLER, 
Cireuit Clerk. 


510 [Endorsed :] U.S. cireuit court, southern dist. of Ill. The 

County of Franklin v. The Belleville & Eldorado R. R. et ad. 
Citation on appeal of German Savings Bank. Sheriff’s fee, $2.00, 
paid by E. E. Cook. 


Endorsed on cover: 8S. IllinoisC. C.U.S. No. 970. The German 
Savings Bank of Davenport, Iowa, appellant, vs. The County of 
Frankdin, Illinois. Filed September 24, 1886. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 
No. 305. 


THE GERMAN SAVINGS BANK, 
OF DAVENPORT, IOWA, 


Appellant. 
US. 


THE COUNTY OF FRANKLIN, IN 
THE STATE OF ILLINOIS, 
Appellee. 


Appeal from the Circuit Court of the United States ior 
the Southern District of Illinois. 


STATEMENT, BRIEF, AND ARGUMENT FOR APPELLANT. 


STATEMENT OF THE CASE. 


The bill in this case was originally filed by the 
County of Franklin, in the Circuit Court of Franklin 
county, Illinois, on the 4th day of August, 188o. 


It is shown at pages 1-21 of record. 
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It made defendants the Belleville & Eldorado Rail- 
road Company, the clerk, sheriff, and collector of 
Franklin county, the auditor of public accounts of the 
state of Illinois, the state treasurer of Illinois, several 
private individuals, and the unknown holders of the 
bonds of Franklin county. 


The bill shows that the county had issued $150,- 
000.00 of its bonds, dated the 13th day of November, 
1877, to the Belleville & Eldorado Railroad Company. 
Fifty thousand dollars were subscribed and issued under 
an act of the general assembly of Illinois, entitled, 
An act to incorporate the Belleville & Eldorado Rail- 
road Company, approved February 22d, 1861, authoriz- 
ing subscription to the capital stock of said railroad ; 
and $100,000.00 dollars were subscribed and issued 
under an act of the general assembly, entitled, An act 
to authorize cities and counties to subscribe stock to 
railroads, approved November 6th, 1849. Both classes 
of bonds were subscribed and issued in pursuance of a 
vote of the people of the county at an election held on 
the 11th day of September, 1869. 


The bill alleges that the order of the county court 
(entered July 24th, 1869), submitting the proposition to 
the voters to be voted on, named certain conditions to be 
complied with before the bonds should be issued. One 
of the conditions was that the railroad should be com- 
menced in the county of Franklin within nine months 
- from the date of the election, and completed through 
the county by the rst day of June, 1872. 


On the 6th of November, 1869, the county court 
made an order declaring that a majority of the voters 


= =e ™ 


° 


all 


ol 
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at the election held September 11th, 1869, voted in favor 
of the proposition to subscribe $200,000.00 to the capital 
stock of said railroad company. And that court, by the 
same order, ordered a subscription of $200,000.00 to the 
stock, viz.: $100,000.00 under each one of the acts of 
the legislature already referred to, and incorporated in 
such order for subscription all the conditions contained 
in the order for the election. 


Several orders were made by the county court, and 
subsequently, by the board of supervisors, extending the 
time of commencing and completing the railroad, and 
reducing the amount of subscription, all purporting to 
be done in pursuance of the election of September r1th, 
1869. 


On the 12th of November, 1877, the board of super- 
visors made an amended order (printed record, 28-30) 
whereby Franklin county subscribed $100,000.00 to the 
capital stock of the railroad company under the act of 
February 22d, 1861, and $50,000.00 under the act of No- 
vember 6th, 18409. 


In accordance therewith, the bonds in controversy 
were issued. The bill alleges that the conditions of the 
order submitting the question to the voters were never 
complied with, and particularly that the railroad was 
not built within the time provided. 


That all orders and resolutions of said county court 
and the board of supervisors subscribing, or attempting 
to subscribe, stock to the said railroad company are in 
conflict with the constitution of the state of Illinois, 
and are void. 


ae 


That the subscription made on the 6th day of Novem- 
ber, 1869, if lawfully made at all, exhausted all the 
powers of the county under the vote at said election, 
and that all subsequent attempts to make other sub- 
scriptions are utterly null and void. | 


That the state auditor has no right to levy taxes for 
the purpose of paying interest or principal of said 
bonds, and that the state treasurer has no right to 
receive or pay out the said taxes, but that both will do 
so unless restrained. 


That Sections 13, 14, 15, and 16 of the act to fund 
and provide for paying railroad debts of counties, ap- 
proved April 16th, 1869, is unconstitutional and con- 
trary to public policy, and void. 


The bill prays that a writ of injunction may issue, 
restraining and enjoining the state auditor and his suc- 
cessors in office from estimating or determining the rate, 
per cent, or valuation of property within the said Frank- 
lin county requisite to meet and satisfy the amount of 
interest due or to become due on said bonds, and prays 
that the various officers be restrained from doing what 
would be necessary to collect said taxes. 


That the individual defendants, unknown holders of 
bonds, be enjoined from suing the county on any 
coupons of said bonds, and that the payment of said 
coupons be enjoined, and that, upon a final hearing of 
this cause, a decree be entered that said electiongheld on 
the r1th day of September, 1869, was illegal and void; 
that the subscription made by the county court on the 
6th day of November, 1869, to the capital stock of the 
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said railroad company, and all subscriptions, or amend- 
ments, modifications, or alterations, are void, and not 
binding on the said county. 


That the so-called subscription of $150,000.00 to said 
capital stock, made on the 13th day of December, 1876, 
and the attempt made by said county board, on the 12th 
day of November, 1877, to amend said subscription and 
to contract for the building of said railroad, is unlawful 
and void. 


That said bonds, and each of them, be declared void; 
that all the coupons attached to said bonds be declared 
void, and the holders thereof required to surrender the 
same for destruction, and that the injunction above 
prayed for be made perpetual, and for general relief. 


A temporary writ of injunction was issued as prayed. 
Service by publication was made on the unknown 
holders of bonds. 


On the 27th day of October, 1880, decree was taken 
. by default. 


At the October term, 1881, the German Savings Bank, 
of Davenport, lowa, and others, appeared in the circuit 
court of Franklin county, Illinois, had the decree opened, 
and removed the cause to the circuit court of the United 
States for the southern district of Illinois (record, pp. 


75-79). 
Before the German Savings Bank filed its petition 


and bond for removal, it filed its answer to the bill 
(record, pp. 68-75). 
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Other bond-holders filed answers and cross-bills, and 
the cause was submitted thereon, and on proofs taken 
by all the parties, and upon a certain stipulation that 
each defendant is, and was at the commencement of the 
suit, the doxa fide holder of the bonds as set up and 
specified in the respective answers; that they purchased 
the same for value without any notice of defense (record, 


p. 133). 
The answer filed by the German Savings Bank was 
adopted by other defendants as far as applicable. 


This answer puts in issue the material averments of 
the bill; shows that the bank was a dona fide holder for 
value, without notice of any defense or irregularity ; 
avers that said county and its inhabitants failed to in- 
terfere to enjoin the issue of said bonds when they were 
being executed, but acquiesced in the issue of said 
bonds; that said county and its inhabitants had, before 
the purchase of said bonds by defendant, submitted to 
taxation to pay interest accrued on said bonds, and that 
after said purchase one installment of interest had been 


paid. 


That shares of stock of said railroad company were 
received by Franklin county in payment for the bonds, 
and that the county has ever since held and owned the 
the same, and by virtue thereof has participated in the 
elections of officers of the railroad company, and in all 
other benefits attending such ownership. The answer 
further states that on the 14th of July, 1879, the county 
of Franklin, by its board of supervisors, entered into a 
written agreement with the Belleville & Eldorado Rail- 
road Company and James Hill & Co., contractors for 
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the construction of the railroad; and defendant avers, 
upon information and belief, that the said contract was 
executed and the bonds delivered in pursuance thereof. 
The contract referred to is at pages 189-191, printed 
record. 


The defendant prays that, as to the bonds and coupons 
held by it, complainant’s bill may be dismissed for want 
of equity, and that injunction may be dissolved, etc. 


On the 3d day of July, 1883, a decree was entered 
declaring that all of the bonds involved in the cause, 
and purporting on their facé to have been issued under 
the provisions of the railroad act of November 6th, 
1849, were issued without authority of law, and are 
therefore void, and ordering and decreeing as to such 
holders of said bonds that the injunction heretofore 
issued be made perpetual (record pp. 194, 195). 


Among the bonds so declared void, the nine bonds of 
$1,000.00 each (of that issue), held by the German Sav- 
ings Bank, are specifically described. The decree then 
proceeds to describe the various bonds, by number and 
name of owner, issued under the charter of said Belle- 
ville & Eldorado Railroad Company, approved February 
22d, 1861, and states that “the court doth decree in 
“favor of said defendants, the said several respective 
“holders thereof, and that the said several bonds and 
“the coupons thereof are valid and legal obligations as 
“against the county of Franklin; and as to said last 
“mentioned series of bonds and coupons thereto at- 
“tached, as held as aforesaid, the court doth decree that 
“the injunction issued in this cause be dissolved, and 
“complainant’s said bill be dismissed for want of 
“equity.” 
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On the r2th of June, 1885, the German Savings 
Bank, of Davenport, lowa, owning $9,000.00 (face value) 
of the bonds issued under the act of 1849, and declared 
void, appealed from the decree (record, pp. 199, 200). 


No other holder of the bonds appealed, nor did the 
county of Franklin appeal from the decree establishing 
the validity of the bonds issued under the act of 1861. 


Therefore the only question presented to this court 
by this appeal is concerning the validity of the nine 
bonds held by the German Savings Bank, issued under 
the law of 18409. 


No opinion was filed in the case. The decision was 
announced by Mr. Justice Harlan, at Chicago, in June, 
1883. He was understood to say, in announcing the 
decision, that so far as the election of 1869 was author- 
ized by the act of November 6th, 1849, it was unaffected 
by the constitution of 1870, as the proviso expressly 
declared that the adoption of the section should not be 

nsidered as affecting the right of any municipality to 
make subscriptions where the same had been authorized 
under existing laws by a vote of its people prior to such 
adoption. That proviso did not prevent the legislature 
from withholding from municipalities which had so voted 
authority to make and pay subscriptions which had not 
been consummated bya contract between the municipality 
and the railroad company. The repeal by the act of 
March 31, 1874, of the act of November 6th, 1849, had 
the effect to withdraw from the county the right to pay 
its proposed subscription by an issue of bonds. For 
these reasons it was held that there was an entire want 
of power in the county to issue bonds under the act of 
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1849. The county was liable upon the bonds issued 
under the act of February 21st, 1861, because that act 
did not prescribe the particular mode in which subscrip- 
tions should be paid. 


SPECIFICATION OF ERRORS. 


There is manifest error in the record and proceedings 
of the court below, in this: 


First. That the court decreed that bonds numbered 
fifteen (15), eighteen (18), thirty-nine (39), forty (40), 
forty-one (41), forty-two (42), forty-three, (43), forty-five 
(45), and forty-six (46), held by the German Savings 
Bank, of Davenport, Iowa, for $1,000.00 each, and of 
the series of bonds in complainant’s bill described, and 
purporting on their face to have been issued under the 
provisions of the railroad act of November 6th, 1849, 
and the coupons thereto attached, were issued without 
authority of law, and are therefore void, and that 
the injunction theretofore issued should be made per- 
petual as against the said German Savings Bank, holder 
of said nine bonds. 


Second. ‘That the court did not decree that said 
nine bonds, particularly described in the first specifica- 
tion of error, and belonging to the said German Savings 
Bank, and the coupons thereof, were valid and legal 
obligations as against the said county of Franklin; and 
that the injunction theretofore issued should be dis- 
solved as against the German Savings Bank, holder of 
said nine bonds, and that as to said bonds coniplainant’s 
bill should be dismissed for want of equity. 
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BRIEF OF POINTS AND AUTHORITIES. 


FIRST. 


The repeal of the act of November 6th, 1849 (under 
which these bonds were issued), by the act of the general 
assembly of Illinois of March 31st, 1874, Chapter 131, 
pages 1012, e/ seg., of revised statutes of Illinois of 
1874, did not deprive the county of Franklin of the 
power to issue the bonds in pursuance of a vote of the 
people taken in November, 1869. 


The second section of said repealing act contained a 
saving clause. (Said section is printed under the first 
point of the argument, pp. 17 _ post.) 


At the time said repealing act was passed there was 
a statute of Illinois, passed by the same legislature, on 
the 17th of March, 1874, extending the time beyond 
which municipalities should not be held liable to issue 
aid for building any railroad in pursuance of any vote 
taken in conformity to the laws of the state, viz.: the 
first day of April, 1877. (The act is printed under the 
first point of the argument, pp. 18-19 post.) 


On the 29th day of May, 1877, the legislature amended 
the last named act, extending the time to July rst, 1880. 


(Printed at p. 19 post.) 


The repealing act and the other two acts referred to 
must be construed together. It then becomes apparent 
that the fower of Franklin county to issue the bonds 
existed at the date of the execution and delivery of the 


bonds. 


[11 ] 


Comments upon these statutes extending the time 
will be found in— 


Fairfield v. County of Gallaten, 100 U.S., 47, on 
D. St. 


Cases decided by this court touching the effect of the 
prohibition by the constitution of Illinois of 1870, 
against municipalities subscribing to the capital stock 
of any railroad are in some respects applicable to this 
point. 


The County of Moultrie v. Rockingham Ten Cent 
Savings Bank, 92 U. S., 631. 
ana v. Bowler, 107 Ue Bie 529, 539. 
Insurance Co. v. Brewer, 105 U.S., 328. 
Oregon v. Jennings, 119 U.S., 74. 


SECOND. 


The constitution of Illinois of 1870 continued the 
power to issue bonds in compliance with the vote of the 
legal voters of a county taken prior to the adoption of 
that constitution, on the 2d day of July, 1870. And 
the bonds in this case having been issued after the 
adoption of such constitution, and containing recitals 
that they were “issued under the provisions of an act 
“of the general assembly of the state of Illinois, en- 
“titled, An act to authorize cities and counties to sub- 
‘scribe stock to railroads, approved November 6th, 
‘A.D. 1849, and authorized by a majority of the quali- 
“fied voters of said county of Franklin at an election 
‘held in said county on the 11th day of September, A. 
“TD. 1869, in accordance with the provisions of said 
“act” (record, pp. 133, 134), the county was not with- 
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out authority to issue said bonds, although the railroad 
may not have been completed within the time provided 
by the order for the vote. The county is estopped by 
the recitals in the bonds to deny its liability thereon. 


Reference is made to the cases cited under the first 
point in this brief. 


The case of Azcheson v. The People, ex rel., 115 Mli- 
nois, 450, has been decided since this appeal was taken, 
and holds in opposition to the decisions of this court 
herein referred to as to the effect of the constitutional 
provisions. 


That case refers to A/iddleport v. A:tna Life [nsur- 
ance Co., 82 Illinois, 562, which was decided by the 
supreme court of Illinois before the bonds in con- 
troversy in the case at bar were issued. 


The only point decded in Middleport v. A:tna Life 
/nsurance Co., supra, was that the law authorized the 
donation of money by the town to aid in the con- 
struction of a railroad, and provided for levying a tax 
to raise the amount to be donated, and that the town 
never had any power to issue the bonds. 


That decision was not upon any point involved in 
this case. 
THIRD. 


Even if these bonds were in fact issued in violation 
of some of the terms and conditions upon which they 
were voted and subscribed, they are not void under Sec- 
tion 7 of the act of the general assembly of Illinois, 
entitled, ‘An act to fund and provide for paying the 
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“railroad debts. of counties, townships, cities, and 
‘“ towns,” which took effect April 16th, 1869 (Rev. Stat. 
Ill. of 1874, pp. 791-795). 


Said Section 7 is printed under the third point of the 
argument, pp. 33-34 post. 


The particular part of the section relied upon by 
complainant is as follows: “ * * * * and any 
“county, township, city, or town shall have the right, 
‘upon making any subscription or donation to any rail- 
‘road company, to prescribe the conditions upon which 
‘such bonds, subscriptions, or donations shall be made, 
‘‘and such bonds, subscriptions, or donations shall not 
‘be valid and binding until such conditions precedent 
‘shall have been complied with.” 


The case of Zown of Eagle v. Kohn, 84 Illinois, 292, 
was decided by the supreme court of Illinois at the 
September term, 1876, before the bonds now in con- 
troversy were issued. 


It is claimed by complainant that the case decided 
that where bonds were not issued in compliance with 
the conditions they were void, even in the hands of 
innocent holders. 


That decision does not apply to the bonds here in 
controversy ; first, because it does not appear that the 
bonds in that case contained any recitals that they were 
issued in pursuance of any authorized vote, or that the 
conditions had been complied with; second/y, because 
the case does not show that any of the bonds had been 
‘registered by the state auditor, as Section 7 contemplates. 
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The bonds here in controversy were so registered 
(printed record, p. 134). 


Section 7 requires certain reports to be made to the 
state auditor, certifying under oath that all the prelim- 
inary conditions have been complied with; “and there- 
“upon the said bonds sha// be subject to registration by 
the state auditor, as hereinbefore provided.” 


The action of the auditor is of a guasz judicial char- 
acter, and his action can not be impeached or questioned 
in a collateral proceeding. 


Commissioners of Knox County v. Aspinwall, 21 
How., 539. 


It must have been the legislative intention that the 
registration of the bonds should settle the question of 
compliance with conditions precedent. 


The supreme court of Illinois has never decided that 
where bonds were so registered they would be void in 
the hands of a dona fide holder for value, if the condi- 
tions upon which the bonds were to be issued had not 
in fact been complied with. 


The case of Oregon v. Jennings, 119 U. S., 74, 
on pages 9gI-93, passes upon the effect of said Sec- 
tion 7, and holds that under the recitals in the bonds, 
in the hands of a dona fide holder, the town is estopped 
from asserting that the conditions prescribed by the 
popular vote were not complied with. 


Moreover, there was in thtis case an express written 
agreement between the county and the railroad company, 
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whereby $150,000.00 (instead of $200,000.00) of bonds 
should be issued, and the time for the completion of the 
road extended to November ist, 1879 (record, pp. 188- 


192). 


And the railroad was completed in that time (deposi- 


tion of W. R. Ward, p. 157, record). 


The county had the right to make a contract for such 
extension of time. 


County of Randolph v. Post, 93 U. S., 502. 


FOURTH. 


If the county of Franklin had the power to issue 
these bonds, then, even if grave irregularities attended 
the exercise of such power, the county may be estopped 
by the payment of interest and by other facts indicating 
acquiescence and ratification. 


Before these bonds were issued the county of Frank- 
lin had filed a bill against the Belleville & Eldorado 
Railroad Company, and others, to enjoin their issue. 
That suit was settled and dismissed by order of the 
board of supervisors, and a contract entered into 
between the county and the railroad company for the 
completion of the railroad through Benton county, and 
for the delivery of $150,000.00 of the county’s bonds to 
the railroad company, being $50,000.00 less than the 
amount of bonds originally voted. Order and contract 
will be found at pages 188-192, record. 


The county also received from the railroad company, 
in exchange for the bonds, certificates of stock issued 
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by the railroad company, and the board of supervisors 
ordered that such certificates be delivered by its clerk 
to the treasurer of the county (record, p. 192, second 
paragraph from bottom). 


Taxes were afterwards levied and collected to pay the 
interest (averments of bill, p. 18, record). 


And the first installment of interest which fell due 
after the bonds were purchased by the German Savings 
Bank was paid (deposition of G. G. Carstens, p. 143, 
folio 354, record). 


As to the effect of the levy of a tax and payment of 
interest, reference is made to case of — 


Supervisors v. Schenck, § Wall., 772. 


As to effect of contract extending time of completion 
of road, reference is made to — 


County of Randolph v. Post, 93 U.S., 502. 


ARGUMENT. 
FIRST. 


The most important question upon this appeal is as 

to the effect of the repeal of the act of November 6th, 

- 1849. The decree of the circuit court finds that the 
bonds in controversy, issued under that act, were issued 
without authority of law, and are therefore void. This 
result was reached solely upon the ground that the act 
had been repealed by act of the general assembly of 
March 31st, 1874, Chapter 131, pages ror2, e/ seq., of 
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revised statutes of Illinois of 1874. By this Chapter 
nearly nine hundred acts are repealed. 


On page 1046 is a saving clause, a copy whereof here 
follows : 


“SECTION 2. The repeal of the acts and parts of 
acts mentioned in the preceding section shall not affect 
suits pending or rights existing at the time this act 
takes effect, and as to all corporations, municipal or 
private, heretofore formed under any act of incorpora- 
tion mentioned in the preceding section, such act of in- 
corporation, and all amendments thereof, shall continue 
in force to the same extent and with like effect as if the 
same had not been repealed by this act, nor shall such 
repeal as above mentioned be taken, construed, or held 
to avoid or impair any grant made or right acquired or 
cause of action now existing under any such acts or the 
amendments thereto; but as to all grants made or rights 
acquired, or causes of action now existing, said laws 
shall be continued in full force and effect. And all 
deeds or other instruments of writing affecting real 
estate which have been proved or acknowledged accord- 
ing to any law in force at the time such proof or 
acknowledgment was made may be recorded, and the 
same, or a certified copy of the record thereof, be read in 
evidence, notwithstanding the repeal of such laws by 
this or any other act of this or the twenty-seventh gen- 
eral assembly. And when any limitation law has been 
revised by this or the twenty-seventh general assembly, 
and the former limitation law repealed, such repeal shall 
not be construed so as to stop the running of any 
statute, but the time shall be construed as if such repeal 
had not been made.” 


On the 17th of March, 1874, the legislature of Illi- 
nois passed an act extending the time beyond which 
municipalities should not be held liable to issue aid for 
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building any railroad in pursuance of any vote taken 
in conformity to the laws of the state, viz.: the rst day 


of April, 1877. 


Revised statutes of Illinois, 1874, p. 797. That law 
is as follows: 


“SrEcTION 1. Be zt enacted, etc.: ‘That the liability 
of all counties, cities, townships, towns, or precincts, 
which have voted aid, donations, or subscriptions to the 
capital stock of or to any railroad company, in con- 
formity to the laws of this state, for the building of or 
in aid of the building of any railroad to, into, through, 
or near such county, city, township, town, or precinct, 
to issue such voted aid, shall cease and determine upon 
and after the expiration of the term of three years from 
and after the first day of July next; and no bonds shall 
be issued or stock subscribed to any such railroad com- 
pany after such time upon account of or upon the 
authority of such vote: /vovzded, this act shall not 
apply in any case where the express conditions of the 
vote for such aid shall extend the time for the aforesaid 
building beyond the time aforesaid; and zt zs further 
provided, that it shall not apply in any case where the 
aid voted shall have been or shall be already issued 
within the period aforesaid, and paid over to such rail- 
road company or their legal representatives, or in any 
case where any railroad shall have been or shall be built 
within said period, in accordance with the conditions of 
the vote for aid to such railroad; and zt 7s further pro- 
vided, that it shall not apply to any case where such 
aid shall have been or shall be deposited within said 
period with any trustee or trustees, upon written or 
printed conditions, to be delivered to such railroad com- 
pany at some future time: Provided further, that this 
act shall not be construed so as to require any county, 
city, township, town, or precinct to issue, pay, or deliver 
any such aid or bonds where the same may have been 
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voted upon any condition or conditions which are not 
complied with within the time expressed in the notice 
of election, proceedings, or vote authorizing such aid to 
be paid or given.” 


This act was not repealed by the repealing statute of 
March 31st, 1874, already cited. 


On the 29th day of May, 1877, the legislature of 
Illinois amended this act (Laws of Illinois, 1877 [ Brad- 
well], p. 144), as follows: 


“SECTION 1. Be zt enacted by the people of the state of 
[Iinots, represented in the general assembly: "That an 
act entitled, ‘ An act to limit and determine the time for 
which counties, cities, townships, towns, and precincts in 
this state shall be liable and holden to issue aid for the 
building of any railroad in pursuance of any vote taken 
in conformity to the laws of this state,’ approved March 
17th, 1874, be amended so as to read as follows: ‘That 
the liability of all counties, cities, townships, towns, or 
precincts which have voted aid or donations to, or sub- 
scriptions to the capital stock of, any railroad company, 
in conformity to the laws of this state, for the building 
or in aid of the building of any railroad to, into, 
through, or near such county, city, township, town, or 
precinct, to issue such voted aid, shall cease and deter- 
mine upon and after the rst day of July, A. D. 1880; 
and no bonds shall be issued or stock subscribed to any 
such railroad company after that date upon account of or 
upon the authority of such vote: /rovided, this act 
shall not apply in any case where the express conditions 
of the vote for such aid shall extend the time for the 
building of such railroad beyond the said date; and 77 
’s further provided, that this act shall not apply i in any 
case where any railroad shall have been built, or shall 
before said date be built, in accordance with the condi- 
tions of the vote for aid to such railroad; and zt zs 
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further provided, that this act shall not apply to any 
case where such aid shall have been deposited, or shall 
before said date be deposited, with any trustee or 
trustees, upon written or printed conditions, to be de- 
livered to said railroad company at some future time. 
Provided further, that this act shall not be construed so 
as to require any county, city, township, town, or pre- 


cinct to issue, pay, or deliver any such aid or bonds, 
where the same may have been voted and subscribed, 
upon any condition or conditions which shall not be 
complied with within the time expressed in the notice 
of election, proceedings, or vote authorizing such aid to 
be paid or given.’ ”’ 


On the 6th day of November, 1869, the county court 
of Franklin county entered an order, the material part 
of which is as follows: 


“It is considered and ordered by the court that by 
‘authority of the vote at the election aforesaid, held in 
“the county of Franklin on the 11th day of September, 
“A. D. 1869, and by authority of an act of the general 
‘assembly of the state of Illinois, entitled, An act to 
‘incorporate the Belleville & Eldorado Railroad Com- 
“pany, approved February 22d, A. D. 1861, and an act 
‘of the said general assembly, approved November the 
“6th, A. D. 1849, authorizing counties to take stock in 
‘railroad companies, that the county of Franklin, in 
‘the state of Illinois, does hereby subscribe to the 
‘capital stock of the Belleville & Eldorado Railroad 
‘Company the sum of $100,000.00, by virtue of the said 
‘act of the general assembly of the state of Illinois, 
“entitled, An act to incorporate the Belleville & El- 
‘dorado Railroad Company, approved February 22d, A. 
“ D. 1861; and the further sum of $100,000.00 by virtue 


es 
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“of an act of the said general assembly, approved No- 
“vember 6th, A. D. 1849, authorizing counties to take 
“ stock 1n railroad companies, making a total of $200, 
‘000.00 hereby subscribed to the capital stock of the 


—“ Belleville & Eldorado Railroad Company; that said 


‘capital stock subscribed as aforesaid be payable in the 
‘“ bonds of the county of Franklin at par * * * *” 
(printed record, p. 160). 


The various subsequent acts of the county court and 
board of supervisors in relation to the issue of the 
bonds are fully stated at pages 161-193 of: the printed 
record, in the order of their occurrence, but it is not 
deemed necessary to make detailed reference to them 
in this connection. : 


The repealing act of March 31st, 1874, and the act 
of March 17th, 1874, must be considered together. 


It appears that the legislature not only did not intend 
by the repeal of the.act of 1849 to destroy the power of 
municipalities to issue bonds under aid previously voted, 
but it expressly recognizes the existence of such power, 
and again extended the duration of such power by the 
act of May 29th, 1877, before quoted. Although no 
vote could have been taken after July 2d, 1870, yet these 
acts provided for an extension of the time of making 
such subscriptions, and issuing bonds under a vote 
previously taken, to the rst day of July, 1880, a period 
of almost ten years. 


These statutes extended the time, but in no way 
limited the power which existed at the time the vote was 
taken; nor do they limit the power of the county au- 
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thorities to extend the time for the completion of a road 
beyond that contemplated in the notice of election. 


The last proviso in the amendatory act of May 2oth, 
1877, enacts, in substance, that the act shall not be so 
construed as to compel municipalities to deliver aid or 
bonds without compliance with the conditions expressed 
in the notice of election preceding the vote authorizing 
such aid to be paid or given; but it does not provide 
that such municipalities may not, by their proper off- 
cers, extend the time and waive other conditions. 


These statutes are commented upon by this court in 
the case of — 


i 


Fairfield v. County of Gallatin, 100 VU. S., 47, 


on p. 51. 


It can not be doubted that at the time these bonds 
were issued counties which had voted aid to railroads 
before July 2d, 1870, still retained the power to issue 
bonds in conformity with the vote. If they had sub- 
scribed for stock, they had the right to complete the 
contract of subscription by issuing bonds. 


Power to issue bonds existed; the legislature had 
provided certain conditions upon which the power might 
be exercised. 


If certain facts existed, then the county might issue 
the bonds. Whether or not such facts did exist, whether 
or not the conditions upon which the tax was voted had 
been complied with, were questions to be determined by 
the county authorities; and when they decided that 
such facts did exist, and issued the bonds reciting the 
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existence of the necessary conditions to authorize the 
exercise of the power, innocent holders of said bonds, 
for value, are protected against a denial by the county 
of the truth of the recitals. 


The form of the bonds in controversy is fully set 
forth, marked “ Exhibit A,” on pages 133, 134, printed 
record. The material recital in the bond is as follows: 
‘This bond is one of a series of fifty of like tenor, for 
‘the sum of one thousand dollars each, numbered from 
‘one to fifty, inclusive, issued under the provisions of 
‘an act of the general assembly of the state of Lllinois, 
“entitled, ‘An act to authorize cities and counties to 
‘“* subscribe stock to railroads,’ approved November 6th, 
“A. D. 1849, and authorized by a majority of the quali- 
“fied voters of said county of Franklin at an election 
‘held in said county on the 11th day of September, A. 
‘““T). 1869, in accordance with the provisions of said 
‘act’ (printed record, p. 134). These bonds were duly 
registered in the office of the auditor of public accounts 
of the state of Illinois, as provided by statute (printed 
record, p. 134). 


In the case of County of Moultrie v. Rockingham 
Ten Cent Savings Bank, 92 U.5., 631, this court says 
(on page 637), in considering the effect of the prohibi- 
tion by the new constitution of Illinois against counties 
subscribing to the capital stock of any railroad, “ How, 
“then, can the county be permitted to set up against a 
‘“hona fide holder of the bonds that the authority to 
“make a subscription, with all its legitimate conse- 
‘‘ quences, had expired before the subscription was made 
‘in the face of the recitals and of the county records ? 


. 
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“Whether it had expired was a matter of fact, not of 
“law; and it was peculiarly, if not exclusively, within 
“the knowledge of the board of supervisors. After 
“having assured a purchaser that their subscription was 
“made in December, 1869, when they had power to make 
“it, it would be tolerating a fraud to permit the county 
“to set up, when called upon for payment, that it was 
“not made until after July 2d, 1870, when their au- 
‘thority expired.” 


In Pana v. Bowler, 107 U.S., 529, 539, this court 
upheld the effectiveness of a recital in bonds, in favor of 
a bona fide holder, as against an alleged defect in the 
mode of conducting an election, held prior to the adop- 
tion of the same constitution of Illinois, the bonds being 
issued after its adoption, although that instrument for- 
bade the issuing of the bonds, unless their issue should 
have been authorized under then existing laws, by a 
vote of the people prior to the adoption of the constitu- 
tion. 


In the case of /nsurance Co. v. Bruce, 105 U.S., 328, 
it was held that recitals in bonds estopped a town in 
Illinois, as against a dona fide holder, from showing 
that conditions imposed on its liability by the vote of 
the people had not been complied with, although the 
statute declared that the bonds should not be valid and 
binding until such conditions precedent had been com- 


plied with. 


In Oregon v. Jennings, 119 U.S., 74, the bonds were 
issued after the constitution of Illinois of 1870 took 
effect, in compliance with a vote of the people held prior 
to the adoption of that constitution, in pursuance of a 
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law providing therefor, within the meaning of Section 
12, of Article 9, of that constitution, although the con- 
dition as to the completion of the road was not complied 
with, because, as against the plaintiff, the recitals in the 
bonds were made by officers entrusted, under the statute, 
with the duty of determining whether the condition 
had been complied with, and the town was thereby 
estopped from asserting the contrary. 


The section of the constitution of Illinois referred to 
in the cases cited is as follows: 


‘No county, city, town, township, or other municipality 
‘ shall ever become subscriber to the capital stock of any 
‘railroad or private corporation, or make donation to, or 
‘loan its credit in aid of, such corporation. Provided, 
‘however, that the adoption of this article shall not be 
“construed as affecting the right of any such munici- 
‘ pality to make such subscriptions, where the same have 
“been authorized under existing laws, by a vote of the 
‘people of such municipalities, prior to such adoption.” 


The power to make such subscriptions, or give aid to 
railroad corporations, was taken away by the very terms 
of this constitutional provision, excepting where the 
same had been authorized under existing laws by a 
vote of the people. 


Under such exception a power to issue bonds was left 
in municipalities. 


The result of the decisions of this court already cited 
clearly is, that even if there had been no legal election, 
or if there had been irregularities, it does not follow that 
there was no authority to issue the bonds after the con- 
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stitution went into effect. The converse of this proposi- 
tion was urged in the case of Sana v. Lowler, supra, 


but this court said (on page 539): 


It is clear 
“that this case 77 xo wise differs from other cases where 


“We cannot assent to this conclusion. 


“the holding of an election and a vote of the people in 


‘favor of an issue of bonds is made by law a condition 
‘ precedent upon which the authority to issue bonds rests. 
‘The bonds in question in this case recite on their face 
“that they were issued by the township, in compliance 
‘with the vote of the legal voters thereof, at an election 
“held on April 30th, 1870, under and by virtue af the 
‘authority conferred by acts of the general assembly of 
“the state of Illinois, specifying the acts of February 
‘26th, 1867,and February 24th, 1869, above mentioned. 
“This court has again and again decided that if a 
“municipal body has lawful power to issue bonds or 
“other negotiable securities, dependent only upon the 
‘adoption of certain preliminary proceedings, such as a 
‘popular election of the constituent body, the holder in 


‘nary proceedings have taken place, if the fact be certi- 
‘fied on the face of the bonds by the authorities whose 
‘primary duty it is to ascertain it.” 


Now, the act of March 17th, 1874, as amended by the 
act of May 29th, 1877 (hereinbefore fully set out), con- 
tinues the power of all municipalities which have voted 
aid or donations to, or subscriptions to the capital stock 
of, any railroad company, “zz conformity to the laws of 
* thes state,” until the rst day of July, 1880. 


“good faith has the right to assume that such prelimi- 
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The questions whether or not elections had been regu- 
larly held or subscriptions had been made “in con- 
‘“formity to the laws of this state’? were to be de- 
termined by the proper county authorities. 


The last proviso in the act of May 29, 1877, is: 
“That this act shall not be construed so as to require 
"ony commty, “ ° * to tone *.* ep eeeken 
‘or bonds, where the same may have been voted and 
‘“subseribed, upon any condition or conditions which 
‘shall not be complied with within the time expressed 
‘in the notice of election, proceedings, or vote author- 
‘izing such aid to be paid or given.”’ 


The question whether or not such conditions have 
been complied with is also to be determined by the 
county authorities. 


It is to be observed that this proviso does not even 
assume to declare that there shall be no fower to issue 
bonds where the conditions have not been complied with, 
but only provides that the act shall not be construcd so 
as to reguire any municipality to issue bonds under 
such circumstances. 


The decisions of this court construing the constitu- 
tional provision before quoted, and stating the effect of 
a recital in the bonds that the conditions have been 
complied with, apply in full force to the questions raised 
under these statutes, and upon these bonds. 


Here, as we have seen, the people of Franklin county 
voted upon the question of subscribing for stock and 
issuing bonds. ‘There were no irregularities in the 
election. A subscription was regularly ordered. It 
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now appears that the original conditions were not, in 
fact, complied with, but new arrangements were made 
between the county authorities and the railroad com- 


pany, whereby $50,000.00 less stock than was originally 
authorized was subscribed for, and the road completed 
as originally required, but not within the time required. 


But there was nothing on the face of the bonds to in- 
dicate that any such changes had been made in the con- 
ditions, or that the time of completing the road had 
been extended beyond the time contemplated by the 
order for the election. 


On the contrary, the county authorities, whose duty 
it was to determine those questions of fact, issued the 
bonds bearing upon their face the most solemn assur- 
ances that everything was regular and legal. 


It is respectfully suggested that the court below did 
did not give due consideration to the point that, notwith- 
standing the repeal of the general act of November 6th, 
1849, the fower to issue bonds previously voted under 
the act of 1849 still existed. The saving clause of the 
repealing act provided that the repeal should not affect 
“rights existing at the time this act takes effect.” 


One of the “rights existing” at that time was the 
right of any county (under the act of March 17th, 1874) 
which had voted aid or subscriptions to the capital stock 
of any railroad company to have its liability continue, 
and to issue its bonds; and the right of the railroad 
companies to receive such bonds existed and continued, 
notwithstanding the repeal. 
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If the provisions of the act of March 17th, 1874, had 
been added as a proviso to the saving clause of the re- 
pealing act, it would more forcibly appear that the 
power to issue bonds still existed; but the legal effect 
of the acts as they were separately passed is the same. 


And the two acts, taken together, practically leave 
the municipalities in the same position as they were 
placed by the constitutional provision hereinbefore re- 
ferred to as to the power to issue bonds in accordance 
with their previous liability. 


The court below should have held that the Aower to 
issue bonds still existed, upon certain conditions, and that 
the determination by the county authorities that such 
conditions existed, and the recitals in the bonds that 
they were issued in accordance with the law imposing 
such liability, were conclusive upon the county. 


SECOND. 


It was argued in the court below by complainant that 
the present constitution of Illinois permitted counties 
to subscribe aid to railroads only when they were au- 
thorized to do so by a vote of the people previous to the 
adoption of that constitution, on the 2d of July, 1870; 
and that in this case the time fixed by the conditions of 
the vote and the order of the county court subscribing 
to the stock expired long before the building of the rail- 
road was commenced in Franklin county, and therefore 
the constitution deprived that county of the power to 
issue the bonds. The same argument will, doubtless, 
be urged here. 
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Much which has been said under the first point of 
this argument, and the authorities there cited, will be 
applicable here. 


A particular reference to some of these authorities is 
made under this point. 


In the case of Fazrfield vy. County of Gallatin, too 
U. S., 47 (overruling 7Zown of Concord v. Portsmouth 
Savings Bank, 92 U.S., 625), it was decided that where, 
pursuant to authority conferred by a legislative enact- 
ment, a donation was voted by a county in Illinois 
before the adoption of the constitution of 1870, the 
donation may thereafter be completed by the issue of 
the requisite bonds. 


In Pana v. Bowler, 107 U. S., 529, on page 539, this 
court held, construing the same constitutional pro- 
vision now under discussion, that the township of Pana 
was not without authority to issue the bonds there in 
controversy because there was no legal election, the 
bonds reciting that they were issued in compliance with 
the vote of the legal voters. 


In that case it was also insisted that this court was 
bound to follow the decision of the supreme court of 
Illinois, and hold the bonds in question void. 


This court says, on pages 540, 541: ‘‘ We do not so 
‘understand our duty. Where the construction of a 
“state constitution or law has become settled by the 
“decision of the state courts, the courts of the United 
‘States will, as a general rule, accept it as evidence of 
“what the local law is. Thus we may be required to 
‘ yield, against ourown judgment, to the proposition that, 
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‘under the charter of the railway company, the election 
‘in this case, which was held under the supervision of 


‘a moderator chosen by the electors present, was irregu- 
“lar, and therefore void. But we are not bound to ac- 
‘cept the inference drawn by the supreme court of IIli- 
‘“nois, that in consequence of such irregularity in the 
“election the bonds issued in pursuance of it by the 
officers of the township, which recite on their face that 
the election was held in accordance with the statute, 
“are void in the hands of dona fde holders. This latter 
‘‘ proposition is one which falls among the general prin- 
ciples and doctrines of commercial jurisprudence, upon 
which it is our duty to form an independent judgment, 
and in respect of which we are under no obligation to 
‘follow implicitly the conclusions of any other court, 
‘however learned or able it may be” (citing numerous 
authorities). 


‘ 
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In Oregon v. Jennings, 119 U.S., 74, one of the con- 
ditions of the vote was that the railroad should be com- 
pleted by a certain date, but that condition was not com- 
plied with. 


The bonds were held to be valid in the hands of a 
bona fide holder. 


That case is directly in point upon the question in 
the case at bar, as to the effect of the failure to complete 
the road within the time specified in the order for the 


vote. 


Since the appeal in this case the supreme court of 
Illinois has decided ‘the case of Azcheson v. The People, 
ex rel., 115 Illinois, 450. That case involved the 
validity of the bonds issued by Franklin county under 
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the act of February 22d, 1861—the same class of 
bonds of which some were held by the German Savings 
Bank, and their validity finally established by the decree 


in this case. 


The case holds that the constitution of Illinois of 
1870 prohibits municipal corporations from making sub- 
scriptions or donations to any railroad corporation ex- 
cept when authorized, under prior laws, by a vote of the 
people, and when so authorized the subscription must 
be in accordance with the conditions upon which it was 
voted. After the adoption of the constitution, the con- 
ditions upon which such a subscription was voted can 
not be changed, and a subscription made upon other 
and different conditions. 


In regard to this case it is only necessary to observe 
that it is opposed to the uniform decisions of this court, 
already referred to, and that its principles ought not to 
govern the decision of the case at bar. 


That case (Azcheson v. The People) refers to the case 
of Middleport v. A:ina Life Insurance Co., 82 Mll., 562. 


The only point decded in the last named case was 
that the law authorized the donation of money by the 
town to aid in the construction of a railroad, and pro- 
vided for /evyzng a fax to raise the amount to be donated, 
and that the officers of the corporation could not adopt 
‘any other mode of paying the same, and bonds issued 
by them for the purpose of paying such indebtedness 
are void. The decision is put distinctly on the ground 
that the town never had any power to issue the bonds. 
In the opinion, on page 568, the court says, arguendo : 
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‘ It is apprehended the obligations assumed under exist- 
“ing laws can not, since the adoption of the constitution, 
be enlarged or materially changed, either by the action 
‘of the people of the township or its corporate authori- 
“ties. All power is taken away, and the utmost that 
‘can be done is to make and complete the subscription 
‘or donation previously voted under then existing laws 
‘upon the same terms and conditions as voted. Sub- 
“scriptions or donations upon other terms would ob- 
‘viously require new consent on the part of the people 
‘of the municipality, which cannot be had for want of 
‘* power.” 


‘ 


Comments such as these, in a case where the power 
to issue the bonds in controversy never existed, cannot 
be regarded as a deceston of the court upon the effect of 
the constitutional provision upon bonds which the muni- 
cipality, at some previous time, had the power to issue 
under the law, in pursuance of a vote of the people au- 
thorized by law. 


THIRD. 


It is also urged by the complainant that these bonds 
were in fact issued in violation of the terms and con- 
ditions on which they were voted and subscribed, and 
are void under Section 7 of an act of the general as- 
sembly of Illinois, which took effect April 16th, 1869. 
This act will be found in the revised statutes of Illinois 
of 1874, at pages 791-795. 


The section relied upon is as follows: 


“Secrion 7. And it shall not be lawful to register 
any bonds under the provisions of this act, or to receive 
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any of the benefits or advantages to be derived from 
this act, until after the railroad, in aid of the construc- 
tion of which the debt was incurred, shall have been 
completed near to or in such county, township, 
city, or town, and cars shall have run thereon; and 
none of the benefits, advantages, or provisions of this 
act shall apply to any debt, unless the subscription or 
donation creating such debt was first submitted to an 
election of the legal voters of said county, township, 
city, or town under the provisions of the laws of this 
state, and a majority of the legal voters living in said 
county, township, city, or town were in favor of such 
aid, subscription, or donation; and any county, town- 
ship, city, or town shall have the right, upon making 
any subscription or donation to any railroad company, 
to prescribe the conditions upon which such bonds, sub- 
scriptions, or donations shall be made, and such bonds, 
subscriptions, or donations shall not be valid and bind- 
ing until such conditions precedent shall have been com- 
plied with. And the presiding judge of the county 
court, or the supervisor of the township, or the chief 
executive officer of the city or town, that shall have 
issued bonds to any railway or railways, immediately 
upon the completion of the same near to, into, or 
through such county, township, city, or town, as may 
have been agreed upon, and the running of the cars 
thereon, shall certify under oath that all the prelimin- 
ary conditions in this act required to be done to au- 
thorize the registration of such bonds and to entitle 
them to the benefits of this act, have been complied 
with, and shall transmit the same to the state auditor, 
with a statement of the date, amount, number, maturity, 
and rate of interest of such bonds, and to what com- 
pany, and under what law issued; and thereupon the 
said bonds shall be subject to registration by the state 
auditor, as hereinbefore provided.” 


Complainant relies upon the case of 7own of Eagle 
v. Kohn, 84 Ill., 292, which was decided at the Septem- 
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ber term, 1876. It is claimed by complainant that 
this case decided that municipal bonds issued upon a 
subscription to a railway company, with conditions 
annexed upon which the bonds were to be issued, are 
not valid and binding, even in the hands of an innocent 
holder, for value, where the conditions named have not 
been complied with. And it is further claimed that as 
the bonds in controversy were not issued until Novem- 
ber, 1877, some time after this décision, their validity 
must be tested by that decision, and that, under its doc- 
trine, these bonds are void. 


The contention of appellant is that the case cited has 
no application to its bonds; and it is submitted that a 
careful consideration of that case will establish appel- 
lant’s position. In the first place it does not appear 
that the bonds in controversy in that case contained any 
recitals whatever that they were issued in pursuance of 
any authorized vote, or that the conditions had been 
complied with. The case does show that the bonds were 
negotiable and in possession of doxa fide holders ; but the 
bonds might be negotiable without containing any such 
recitals. Secondly, the case does not show that any of 
the bonds there in controversy had been registered by 


— 


the state auditor, as contemplated by said section 7. 
Therefore the decision does not touch the question of 
the effect of recitals such as are found in the case at bar, 
nor the very important question as to the effect of the 
registration of the bonds under section 7. 
As to the effect of such registration, the attention of 
the court is now asked. 
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The printed record, page 134, shows a certificate, as 


follows: 


“ AUDITOR’S OFFICE, ILLINOIS, 
‘‘ SPRINGFIELD, October 24th, 1879. 

“T, Thomas B. Needles, auditor of public accounts of 
“the state of Illinois, do hereby certify that the within 
“bond has been registered in this office this day, pur- 
“suant to the provisions of an act entitled, ‘An act to 
“fund and provide for paying the railroad debts of 
‘““* counties, townships, cities, and towns,’ in force April 


16th, 1869 


“In testimony whereof, I hereunto subscribe my name 
“and affix the seal of my office, at Springfield, the day 
“and year first above written. : 

(Signed. ) “'T. B. NEEDLES, 

“TSEAL. | “Auditor Public Accounts.” 


This certificate was endorsed on eaeh bond in con- 
troversy. The railroad had been completed through 
Franklin county at the time this certificate was made 
(printed record, p. 157 — deposition of W. R. Ward). 


Said Section 7 does enact (in substance) that subscrip- 
tions shall not be valid and binding until the conditions 
precedent shall have been complied with. But it also 
provides a method whereby the. question whether or 
not such conditions have been complied with shall be 
determined and such decision made a matter of record. 
It requires certain reports to be made to the auditor of 
public accounts, certifying under oath that all the pre- 
liminary conditions have been complied with; “and 
“thereupon the said bonds sha// be subject to registra- 
‘tzon by the state auditor, as hereinbefore provided.” 
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The method so provided is stated in the second sec- 
tion of said act of April 16th, 1869, which section is, in 
full, as follows: 


“SECTION 2. And the county clerk, or other proper 
officer, upon the issuing of the bonds in payment of 
said railroad debt, shall make a registration thereof in 
a book to be kept for that purpose in his office, showing 
the date, amount, number, maturity, and rate of interest 
of such bonds, and upon the subscription or donation, to 
what railroad the same was given. And the said bonds, 
and bonds heretofore issued and still unpaid, in order 
to receive the benefits of this act, shall be registered by 
the holder thereof at the office of the auditor of public 
accounts, who shall cause the same to be registered in 
a book kept for that purpose. “Such registration shall 
show the date, amount, number, maturity, and rate of 
interest of such bond, under what act and by what 
county, township, city, or town issued; and the auditor 
shall, under his seal of office, certify upon such bond 
the fact of such registration ; for which registration and 
certificate the auditor shall be entitled to a fee of $1.00 
from the holder of each bond.” (Rev. Stat., Ill., 1874, 


p. 792.) 


By the express provision of the first part of Section 
7 it “shall not be lawful to register any bonds under 
“the provisions of this act”? until certain things shall 


have been done. 


But when certain evidence is furnished to the auditor, 
“thereupon the said bonds sha// be subject to registra- 
tron by the state auditor.” 


This necessarily implies that the auditor shall ascer- 
tain and determine whether or not the evidence is suffh- 
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cient to authorize him to register the bonds, and endorse 
thereon the certificate of registration. It must be pre- 
sumed that the officers whose duty it was to certify to 
the auditor that all the preliminary conditions were 
complied with performed that duty. Their action, as 
well as that of the auditor, is of a guasz judicial char- 
acter, under the statute, and their action cannot be im- 
peached or questioned in a collateral proceeding. 


In a direct proceeding the registration of the bonds 
might be prevented or reviewed. 


But when the registration was completed without ob- 
jection, and upon the faith of its validity third persons 
have acquired rights in the bonds so adjudicated (under 
the provisions of the statute) to have been issued in ac- 
cordance with law, the rights of such persons can not 
be affected by a subsequent showing that some of the 
facts entitling the bonds to registration did not exist. 


In Commissioners of Knox County v. Aspinwall, 21 
How., 539, it was contended that the bonds were not 


‘valid because of the omission to comply with the statute 


in respect to the notices to be given of the election. 


On page 544 the court says: “The case assumes 
‘that the requisite notices were not given of the elec- 
“tion, and hence that the vote has not been in con- 
‘formity with the law. This view would seem to be 
‘decisive against the authority on the part of the board 
‘to issue the bonds, were it not for a question that 
‘underlies it; and that is, who is to determine whether 
‘or not the election has been properly held and a ma- 
‘jority of the votes of the county cast in favor of the 


(Insert at page 38 of appellants’ argument, in case of the German Sav- 
ings Bank of Davenport, lowa, vs. the County of Franklin, IIl., No. 305). 


Reference is also made to the case of Lewzs v. Com- 
misstoners, 105 U.S., 739. 
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‘subscription? Is it to be determined by the court, in 
“this collateral way, in every suit upon the bond, or 
‘coupon attached, or by the board of commissioners, as 
‘a duty imposed upon it before the making of the sub- 
‘“ seription ? ” 


The court held that the ascertainment of the fact was 
necessarily left to the inquiry and judgment of the 
board itself, “‘as no other tribunal was provided for the 
‘‘ purpose.” 


So, in the case at bar, bonds issued after the passage of 
the law of April 16th, 1869, must be registered in order 
to entitle them to the benefit of the act. A tribunal is 
provided to determine whether the conditions precedent 
upon which the bonds are to issue have been complied 
with; and-the decision of that tribunal, as evidenced by 
the registration of the bonds, must be conclusive. 


It must have been the legislative intention that the 
registration of the bonds should settle the question of 
compliance with conditions precedent. 


Otherwise, why should the act provide that a certifi- 
cate should be made to the auditor that all such condi- 
tions had been complied with, and that thereupon the 
bonds “ shall be subject to registration ?” 


Is it to be supposed that the legislature intended to 
charge county and state officials with the duty of 
determining and certifying upon the bonds to the vital 
fact that the conditions under which the bonds mizht 
be issued had been complied with, and then allow the 
municipalities to contest each bond upon the ground 
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that the official certificate was untrue, and some condi- 
tion (perhaps of trifling importance) had not been com- 


plied with ? 


Certainly the supreme court of Illinois has never de- 
cided that under such circumstances the bonds could be 
shown to be void in the hands of a dona fide holder for 


value. 


The case of Oregon v. Jennings, 119 U.S., 74 (cited 
under the second point of this argument), on pages gI- 
93, passed upon the effect of the seventh section of the 
act of April 16th, 1860. 


It holds that under the recitals in the bonds in the 
hands’ of a dona fide holder, the town is estopped from 
asserting that the conditions prescribed by the popular 
vote were not complied with. 


In this case the county of Franklin made an agree- 
ment in writing, under order of its board of supervisors,. 
with the railroad company, whereby it issued only $150,- 
000.00 of its bonds, instead of $200,000.00 originally 
subscribed, and extended the time for completing the 
road to November rst, 1879 (record, pp. 188-192), and 
the railroad was completed in that time. (Deposition 
of W. R. Ward, p..157, record.) The county had the 
power to so extend the time and name conditions (Coun/y 
of Randolph v. Post, 93 U.S., 502), so that even if the 
the conditions precedent as originally stated were not 
strictly complied with, the conditions lawfully substituted 
therefore were observed. 
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If the points already stated are good, it is clear that 
purchasers of these bonds were under no obligation to 
examine the records of the county court or board of 
supervisors of Franklin county. 


It is not therefore necessary to consider the effect 
of the various orders made by these tribunals, extend- 
ing the time for the completion of the road, or modify- 
ing any other conditions of the subscription. 


However, the attention of the court is called to an 
order of the board of supervisors, and a certain agree- 
ment following, at pages 188-192. 


It there appears that on the 4th of June, 1879, a 
resolution was adopted by the board reciting that a bill 
in chancery was then pending in the circuit court of 
Franklin county, in which said county was complainant 
and the Belleville & Eldorado Railroad Company and | 
others were defendants, to enjoin the delivery of the 
bonds, and ordering that said suit be dismissed, and au- 
thorizing the delivery of the bonds, and the taking of 
the necessary steps to dismiss the suit. 


Then follows an agreement, dated July 16th, 1879, 
reciting the dismissal of the suit, the gravity of the 
question of the liability of the county for damages, and 
providing for the delivery of the bonds. Immediately 
following the agreement, on pages I9QI, 192, record, is 
the resolution of the board accepting the contract, and 
ordering its extension on behalf of the county. 


This agreement and order are suggestive; showing 
how the inhabitants of Franklin county allowed every- 
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thing to be done to get the bonds upon the market, and 
then, after they were sold for full value to innocent 
purchasers, suddenly discovered that the bonds were 
void. 


Under this agreement all matters in dispute are 
settled; the county makes a contract to secure the com- 
pletion of the railroad, the contract is executed, and it 
is solemnly ordered that the bonds be delivered. That 
was the time for the tax-payers to have interfered. No 
tax-payer did file a bill; but the county of Franklin, 
itself the complainant in the injunction suit which was 
settled by said order and agreement, after putting these 
bonds on the market, and securing the completion of 
the railroad, files another bill to cancel these bonds, and 
thereby calmly asks this court that the property of the 
innocent purchasers should be confiscated. 


It also appears that the board of supervisors, on No- 
vember sth, 1879, ordered the clerk to deliver to the 
treasurer of the county all the certificates of stock in 
the Belleville & Eldorado Railroad Company (printed 
record, p. 192, second paragraph from the bottom). 


And at the same meeting of the board, John J. St. 
Clair agent appointed by the board) reported that he 
had delivered the bonds pursuant to contract. 


It further appears from the averments of the bill, on 
page 18, printed record, that taxes were levied and col- 
lected to pay interest on these bonds. And the first in- 


stallment of interest falling due after the bank pur-— 


chased was paid (deposition of G. G. Carstens, printed 


record, p. 143, folio 354). 


_ 
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It is not contended, of course, that if these bonds 
were issued without any power or authority whatever 
they could be made valid by estoppel; but it is well 
settled that where the power exists in the municipality 
to issue bonds, and grave irregularities attend the exer- 
cise of such power, the municipality may be estopped 
by the payment of interest and by other facts indicating 
acquiescence and ratification. 


In case of Supervisors v. Schenck, 5 Wall.,:772, it was 
held that the levy of a tax and payment of interest by 
the proper county authorities validates, in the hands 
of bona fide holders for value, county bonds issued, in 
their origin, irregularly. 


In County of Randolph v. Post, 93 U.S., 502 (cited 
under third point of argument), the county had sub- 
scribed to stock of a railway company, and had agreed 
to extend the time for completing the road from that 
originally fixed to a particular date. 


On page 513 this court says: “We should un- 
‘‘ reasonably restrict the rights and powers of a muni- 
‘ cipal corporation were we to hold that it did not possess 
‘the power to alter its legally-made contracts by waiv- 
‘‘ing conditions found to be injurious to its interests, or 
‘that it could not estop itself, like other parties toa 
contract.” 


Upon the several points presented it is respectfully 
submitted that the decree of the circuit court as to the . 
validity of the nine bonds in controversy ought to be 
reversed. ; 

EF. E. COOK, 
kor Appellant. 
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STATEMENT OF THE CASE. 


This suit was commenced in the Franklin county, Illinois, 
circuit court. The original bill was filed by The County of 
Franklin, the appellee, against the Belleville and Eldorado 
Railroad ¢ ompany, the clerk and collector of said county, the 
auditor of public accounts of the State of Illinois, the State 
treasurer, and the unknown holders of the bonds issued to 
said railroad company in the name of said county, aggre- 
gating the sum of $150,000, of which $50,000 purported to be 
issued under the provisions of the railroad act of November 
6th, 1849, and $100,000 purported to be issued in pursuance 
of the act incorporating the Belleville and Eldorado Rail- 
road Company, approved February 22d, 1861. 


*, 
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The prayer of the bill was that the collection of taxes to 
pay the bonds or the interest accrued or accruing thereon 
be enjoined, and the subscription by the county to the rail- 
road company be declared void; and that the unknown 
holders of said bonds be enjoined from suing on them or 
the coupons, and that said bonds and coupons be declared 
void; and that said county clerk be enjoined from extend- 
Ing any tux on the tax books to pay interest on said bonds ; 
and that the auditor be enjoined from computing or certify- 
ing to said county clerk any estimate or statement of the 
umount required to pay interest on said bonds; and that the 
collector be enjoined from collecting or paying to the State 
treasurer any taxes to pay interest on said bonds; and that 
the State treasurer be enjoined from paying any interest on 
said bonds; and that said bonds be surrendered to said 
county. The bill also prays for general relief. 

At the October term, A. D. 1880, of the Franklin county 
(Illinois) circuit court a decree was entered according to the 
prayer of the bill, but subsequently holders of said bonds 
appeared and had the decree opened. That being done the 
cause, upon the petition of defendants, citizens of other States, 
was removed to the circuit court of the United States for the 
southern district of Illinois, where the cause was heard upon 
the original bill, answers there to eross-bills, and answers 
there to replications to answers to original bill and cross-bills, 
and on proofs taken by the county and the defendants, and 
au decree was rendered declaring that the bonds purporting 
to be issued under said act of November 6th, 1849, were 
issued without any warrant of law and are void; but that 
the bonds purporting to be issued under said act of Febru- 
ary 22d, 1861, are valid and binding against said county, 
and dismissed the bill as to said bonds purporting to be 
issued under said act of February 22d, 1861. 

From this decree the appellants prosecute this appeal. 

The evidence in the case at bar shows that on July 24th, 
1869, the county court of said county made an order sub- 
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rifting a proposition to the voters of said county to be voted 
on on the llth day of September, LS6®, to subseribe 
$200,000 to the capital stock of said railroad company, viz., 
$100,000 under the above-named act of February 22, L861, 
and $100,000 under the above-named act of November 6th, 
1849; the subseription to be payable in the bonds of said 
county at par; the bonds to be pavable in 20 years from 
date, with interest payable semi-annually at eight per cent: 
per annum: the bonds to be of the denomination of not less 
than $1,000 each. 

The bonds were to be issued upon certain conditions 
named in said order of said county court, and not until they 
were com plied with. One of said conditions Is is follows. 
to wit: 

‘*2Ynd. That said railroad shall be commenced in the 
county of Franklin within nine months from the date of said 
election. and completed through thre county hy the first day of 
June, A. D. 1872.” 


On the 6th day of November, L869, said county court made 
an order reciting the above-named order of Julv 24th, 1869, 
and declaring that a majority of the voters of said county 
at an election held September 11th, 1869, did vote in favor 
of said proposition to subseribe $200,000 to the capital stock 
of said railroad company. Said county court then (in the 
same order) ordered a subseription of $200,000 to the capital 
stock of said railroad company, to wit, $100,000 under said 
act of February 22, 1861, and $100,000 under said act of 
November 6, 1849, to be payable in the bonds of said county 
at par; bonds to be due in twenty years from date thereof, 
and to draw eight per cent. Interest, pavable semi-annually, 
the bonds to be of the denomination of not less than $100 
each. 

The order then proceeds as follows: 

“Tt is further ordered and considered by the court that 
said bonds are to be Issued upon the following conditions, 
and never until they are complied with,” 


(This order embraces all the conditions embraced in the 
above named order of July 24, 1869,and especially the con- 
dition abeve named, to wit: ] 

“9nd. That said railroad shall he commenced mn the county of 
Franklin within nine months trom the date of said election, and 
completed through the county by the first day of June, A. D. 
1872.” ° 


The above named are all the orders made by said county 
court subscribing stock to said railroad company or relative 
thereto, at any time prior to February 6,1872. We here 
eall attention to the fact that there is notuing In any of the 
above-named orders of said county court authorizing said 
subscription to be made on the books of said ratlroad com- 
pany, nor is there any evidence in the record showing that 
said railroad colpany ever, 11) any Way, assented to or ae- 
cepted said subscription from said county. 

On February 6, 1871, said county court made another 
order reciting that the above-named order of November 6, 
LS69, subseribing S?00.000 to the capital stock of said rail- 
road company required that said railroad should be com- 
menced in said county within nine months from the date of 
said election, September 11, 1869, and completed through 
said county by the Ist day of June, 1872, and that the time 
for commencing said railroad had expired. 

This order of said county court directs that the subscription 
be made on the stock books of the railroad COnIpany, and 
extends the time for commencing the railroad in said county 
to January 1, 1872, and for completing it through said 
county to January Ist, 1874. 

' This order of February 6, 1871 is the first order of said 
county court which authorized a subscription to be made on 
the books of the railroad Company, but there is no evidence 
whatever in the record showing that the subscription was 
made on the books of said railroad company, or that said 
railroad company ever, in any way, assented to or accepted 
said subscription from said county. 


On Mareh 9, 1871, said county court made another order, 
reciting that an election was held September llth, 1869, &e. 
Said court then in the same order orders a subscription by 
the county of $200,000 to the capital stock of said railroad 
company, to be paid in the bonds of said county ; the railroad 
to be commenced within said county within one year from 
that date, and completed through said county within three 
years from that date. 

On June 5, 1872, the board of supervisors of said county 
passed a resolution refusing to issue bonds to be placed in the 
hands of trustees, Ke. 

On June 5, 1872, said board of supervisors refused to pass 
a resolution pledging the county to aid in the construction 
of said railroad, Xe. 

The foregoing are all the orders and resolutions made by 
the county court or board of supervisors of said coumly sub- 
scribing stock to said railroad company, or relative thereto, 
at any time prior to December 5, 1876, at which time said 
board of supervisors passed a resolution reciting that there 
had been a proposition submitted to them (the board of 
supervisors) to renew the county subscription to said railroad 
company, and that no action having been taken on it that 
when the board adjourns, it be to meet again on Decembci 
15, 1876. 

On December 13, 1876, said board of supervisors made 
an order subseribing $150,000 to the capital stock of seid 
railroad company, and again changing the terms and condi- 
tions of the subseription. 

In this order the board of supervisors attempted to sub- 
scribe $75,000 under each of said acts above named, and 
provided for the issuing the bonds and placing them in the 
hands of a trustee to be delivered as the road was built, &e., 
and again extended the time to complete said railroad. 
This order states in general terms that $75,000 is subscribed 
under each of said acts. 

There is no evidence showing nor is it claimed that up to 
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December 15, 1876, any subscription by the county had 
been made on the books of the railroad company, Or that 
the railroad company had in any way accepted the subscrip- 
tion or the terms and conditions thereof 

On 12th November, 1877, said board of supervisors made 
another order reciting said order of December L5., LS76, 
and amending the same so as to show a subscription by the 
county of $100,000 to said railroad company under said aet 
of February 22, 186l.and $50,000 under said act of No- 
vember 6, 1849, to be paid in bonds of the county at par, 
bonds to be due In 20 years after date thereof and pavadble 
at option of county after five years, to be of the denomina- 

) 


nt per cent. 
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tion of not less than $1,000 each, and to bear ely 
Interest per annum , orders clerk and chairman of board 
to execute 100 bonds for $1,000 each under said act of Feb- 
ruary 22, 1861, and 50 bonds for $1,000 each under said 
act of November 6, 1849, to be placed in hands of trustee 
and to be delivered to said railroad company On same coh- 
ditions and limitations as required in said order of Decem- 
ber 13, 1876. 

The foregoing are all the orders and resolutions or pro- 
ceedings of the county court or board of sepervisors of said 
county subscribing stock to said railroad cotnpany, or rela- 
tive thereto, at any time prior to November 12,1877. Several 
other orders and resolutions were afterwards made by the 
board of supervisors of said county, extending the time to 
complete said railroad, Xe. 

The evidence also shows that the appellant was, at the 
time of the commencement of this suit, a bona fide holder of . 
said bonds purporting to be issued under said act of November 
6, 1849, having purchased the same for value without notice 
of any defense upon the part of the county. 

The evidence also shows that said railroad was not com- 
menced in said county prior to January, A. D. 1877, and 
that said railroad was not completed through said county 
until about the Ist of November, A. D, 1879. 


BRIEF FOR APPELLEE 
First 
The bonds owned by appellant( purporting to be issued under 

said act of November 6, 1849) having been issued on Novem- 
ber 13, 1877, and since the present constitution of the State of 
[llinots was adopted (July 2, 1870), the burden, therefore, ts 
on the appellant to show that they are within the saving 
clause of the section of said constitution forbidding munict- 
pal subscriptions to the capital stock of railroads, &e.: and 
said bonds are void, because they were not issued according 
to the terms and conditions on which they were voted, Xe. 
Said bonds having been issued since the adoption of the 
present constitution of the State, they ure prima facie invalid. 
(Printed Record, pages 155-'4.) 

Jackson County vs. Brush et al., 77th IIL. 59. 

Wright vs. Bishop, 88th I1l., 302. 

Middleport vs. EF. L. Ins. Co. et al., 82d I]., 563. 

People ex rel. vs. Jackson County, 92d Ill, 451-’2. 

People vs. Town of Waynesville, 58th IIL. 469. 

McClure vs. Township of Oxtord, 4th Otto, 452. 

Town of Prairie et ad. vs. Lloyd et al., 97th Ill. 179. 

Buchanan vs. Litehfield, 12th Otto, 272. 

Williams vs. Town of Roberts, S8Sth II]l]., 20. 


Necond. 


Said bonds, having been issued in violation of the terms 
and conditions ou which they were voted and subscribed, 
are void under section 7 of the act of the General Assembly 
of Illinois of April 16, 1869. (Printed Record, pages 21-’2-’5 
and L56—'7.) 

The, following is a copy of said Sec. 7 of said act: 

“It shall not be lawful to register any bonds under the 
provisions of this act, or to receive any of the benefits or ad- 
vantages to be derived from this act until after the railroad, 
in aid of .the construction of which the debt was incurred, 
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shall have been completed near to or In such county, town- 
ship, city, or town, and cars shall have run thereon; and 
none of the benefits, advantages, or provisions of this act 
shall apply to any debt unless the subscription or donations 
creating such debt was first submitted to an election of the 
legal voters of said county, township, city, or town under 
the provisions of the laws of this State,and a majority of the 
legal voters living in said county, township, city, or town 
were in favor of such aid, subscription, or donation; and any 
county, township, city, or town shall have the right, upon 
making any subscription or donation to any railroad com- 
pany, to prescribe the conditions upon which such bonds, 
subscriptions, or donations shall be made, and such bonds, 
subscriptions, or donations shall hot be valid and binding 
until such conditions precedent shall have been complied 
with; and the presiding judge of the county court, or the 


supervisor ot the township, or the chief executive othicer of 


the city or town that shall have issued bonds to any railway 
or railways, immediately upon the completion of the same 
néar to, into,or through such county, township, city, or town 
as nay have been agreed upon, and the running of the cars 
thereon, shall certify under oath that all the preliminary 
conditions in this act required to be done to authorize the 
registration of such bonds and to entitle them to the bene- 
fits of this act have been complied with, and transmit the 
same to the State auditor, with a statement of the date, 
amount, number, maturity, and rate of interest of such 
bonds, and to what COoTn pany and under what law issued: 
and thereupon the said bonds shall be subject to registra- 
tion by the State auditor, as hereinbefore provided.” (See 
Public Laws of Illinois of 1869, pages 51-20.) 


Said section 7 has been judicially construed by the supreme 


court of Illinois in the Cause of Town of Magle vs. Koln et al.. 
S4th TL, page 292. 


Thi rd. 


The county is not estopped from denying its authority to 
issue said bonds. 
Chisholm vs. City of Montgomery, 2d Woods, 594-5. 
The Floyd Acceptances, 7th Wall., 666. 
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Miller et al. vs. Goodwin, 70th IIL, 659 and authorities 
there cited. 

Township of Elmwood vs. Marey, 2nd Otto., 289. 

Marsh vs. Fulton County, 10th Wallace, 676, and au- 
thorities there cited. 

Taylor vs. Dist. Township of Wayne, 25th lowa, 447. 

Herman’s Law of stopp l, see. 224. 


Fourth. 


Said act of November 6, 1849, under which the bonds 
in the case at bar were issued, was repealed by act of March 
31, 1874, which went into foree July 1, 1874, and said 
repealing act having been in force for more than three years 
before said bonds were issued (November 13, 1877), and said 
railroad company having had no vested rights to said bonds 
at the time said repealing act went into foree, July a 
1874, said repealing act withdrew from the country all 
power to issue said bonds, and sald bonds are void, because 
they were issued without any warrant of law. (Printed 
Record, pages 22-5 and 156-7.) The act repealing said act 
of November 6, 1IS59,'is a part of chapter 131 of the Re- 
vised Statutes of [llinois of 1874, and is on page 1017 of 
said statute. 

The saving clause of said repealing act of March 31, 
1874, is section 2 of chapter 151, on page 1046 of Revised 
Statutes of Illinois of 1874, and is in the words and figures 


following, to wit: 


6. Rigurs Savep. § 2. “The repeal of the acts and parts 
of acts mentioned in the preceding section shall not affect 
suits pending or rights existing at the time this act takes 
effect, and as to all corporations, municipal or private, here- 
tofore formed under anv act of Incorporation inentioned In 
the preceding section, such aet of incorporation and all 
amendments thereof shall continue in force to the same ex- 
tent and with like effect as if the same had not been repealed 
by this act, nor shall such repeal as above mentioned be 
taken, construed, or held to avoid or impair any grant made 
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or right acquired or cause of action now existing under any 
such acts or the ame se an the ‘reto, but as to all grants 
made or rights acquired or causes of action now existing 
said laws shall be continued in full force and effect. And 
all deeds or other instruments of writing affecting real estate 
which have been proved or acknowledged according to anv 
law in force at the time such proof or ac ‘knowledgment w: as 
made may be records d, and the sume or a certified COPY ol 
the record thereof be read in evidence, notwithstanding the 
repeal of such laws by this or any other act of this or the 
twenty-seventh General Assembly. 

‘And when any limitation law has been revised by this or 
the twenty-seventh General Assembly, and the former limi- 
tation law repealed, such repeal shall not be construed so as 
to stop the running of any statute, but the time shall be 
construed as if such repeal had not been made.” 


As to the effect of the repeal of said act of November 6 
1849, we refer to the following authorities: 
Van Inmegan vs. City of Chicago, 61st Lil., 31 
[inois and Mich. Canal vs. Chicago, te lil., 334. 
Richardson et al. vs. Akin., 87th I11., 138 
Middleport vs. reheat Life Ins. Co., 82d Il. OS. 
Newkirk vs. Chapron, 17th IIL, 344. 
Aspinwall vs. County of Davis, 22d Howard, 364. 
Town of Concord vs. Portsmouth Sav. Bank, 2 Otto, 
650. 
Dwarris on Statutes, 676. 
Kay Us . Goodwin, Gth Bing. = Os]. 
State vs. Saline County, 45th Mo., 242. 
MecQuilkin vs. Doe, 8th Black, 195. 
Dillon on the Law of Municipal Bonds, pages 40-1 
and 50. 
Dillion on Municipal Corporations, vol. 1, page 513, 
sec. 419. 


1] 


ARGUMENT FOR APPELLEE. 
First. 


The present constitution of Illinois allows subscriptions 
by counties to railroads only when the same were author- 
ized under existing law by a vote of the people previous to 
the adoption of said constitution (July 2, 1870,) and in the 
case at bar the time fixed by the terms and conditions of the 
vote, and the order of the county court attempting to sub- 
scribe the stock havi pe expired about five years before the 
railroad was commenced in the county, said constitution 
took away from said COUnILY all power to issue said bonds. 

We insist that the changes in the terms and conditions on 
which the voters voted, and said county court ordered the 
bonds to be issued, take all these bonds out of the saving 
clause of said constitution. 

The people of the county by their votes never authorized 
a subscription to said railroad company and issuing bonds 
in payment of the same on condition that said railroad 
should be completed after November 13, 1877. 

But the utmost limit allowed by the vote of the people and 
the order of said county court of November 6, 1849, for 
the completion of said railroad through said county was the 
first day of June, A. D 1872. 

After the adoption of the constitution, July 2, 1870, there 
was no power to extend time for the completion of said rail- 
road, nor to change the terms or conditions aforesaid, and 
every act attempting to do so is absolutely void. 

In the case of Middleport vs. 42tna Life Insurance Com- 
pany, 82d II], 568, supra, the court say : 


“The obligations entered into under existing laws cannot, 


since the adoption of the new constitution, be enlarged or 


materially changed, either by the action of the people of the 
county or its corporate authorities. 
“All power is taken away, and the utmost that can be 


} 
| 
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done is to make and complete the subscriptions previously 
voted under existing laws upon the same terms and condi- 
tions voted. 

“Subscriptions or donations upon other terms would ob- 
viously require new consent on the part of the municipality, 
which cannot now be had for want of power.” 


The same rule is also announced in People vs. Town of 
Waynesville, S8th IIl., 469; People vs. Jackson County, 92d 
[ll., 45-2; Wright vs. Bishop, 88th HL, 302. 

The orders of said county court in attempting to subscribe 
stock provided that the bonds were never to be issued until 
the conditions were complied with. 

Now, it cannot be argued that the bonds in the case at bar 
were issued according to the terms and conditions existing 
between the county and the railroad company at the time 
of the adoption of the present constitution, July 2, 1870. 
The power to change these terms and conditions having been 
taken away by the adoption of the present constitution, as 
we have heretofore shown by the repeated decisions of the 
supreme court of Illinois, then certainly the power to waive 
them was taken away by the same instrument. 

Can it be argued that the county had no power to change 
them, but had power to waive any or all of them ? 

This seems to us involving a contradiction, which cannot 
be reconciled with logic. 

Can we waive a right where we have none? 

Can we waive a thing which we have no power to give 
or grant, in direct terms, by deed, writing, or word? Have 
‘we any power to do a thing which is prohibited by the con- 
stitution of the State ? 

The right and power to change, modify, or alter these 
terms and conditions having been taken away on July 2, 
1870, by the adoption of the present constitution of the, 
State, from the jurisdiction and control of the county au- 
thorities, therefore they could not be waived by them, as 
they did not belong to them. 
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Hence the doctrine of waivers as found in cases of this 
kind, but where the county had power to waive can have 
no application to this case. 

As heretofore stated, the bonds were to be due in twenty 
years from their date, but these bonds are payable, at the 
option of the county, at any time within five vears after 
their date; and, if these bonds are held valid, the county 
authorities can cause the whole amount to be paid by one 
levy, and thereby greatly increase the burden of taxation. 

These bonds wear the badge of constitutional condemna- 
tion. Every intendment and presumption of law is against 
them, and the holders of these bonds must meet and avoid 
a prohibition of the constitution against them which in 
general terms denies all power on the part of the county to 
make and issue these bonds, with a saving proviso that if 
authorized under existing laws by a vote of the people of 
the county prior to the adoption of the constitution they 
are valid. Now, can this inflexible prerequisite of the con- 
stitution be met and satisfied by the same measure of evi- 
dence only that would have been sufficient on the part of 
holders of the bonds before its adoption? Can these essen- 
tial facts, which save the bonds from the general prohibition 
of the constitution, be assumed or admitted until there is 
full proof that they do actually exist? Is not the existence of 
the facts which the constitution requires, and not mere acts 
of the county officer, which prior to itsadoption might have 
estopped the county from inquiring into the facts? Does 
this proviso add nothing to the importance of the saving 
facts therein mentioned, nor affect the character of the evi- 
dence and certainty by which they shall be established ? 
Hence we claim that the recitals in the orders made by the 
county officers and in the bonds of the result, &c., of the 
election of September 11, 1869, are not sufficient, but that 
the bondholders should show by proper evidence that all the 
requisitions of the law in relation to special elections then 
in foree were complied with. 
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These bonds should have recited that they are issued in 

accordance with the saving proviso of the constitution. 
Buchanan vs. Litchfield, supra, 72. 

But it is claimed by the holders of these bonds that they 
were not required to know what these terms and conditions 
were; that they had a right to rely on the recitals in the 
bonds. ‘This, we concede, Is the law as to this class of bonds 
issued prior to the present constitution of the State, and 
under a law conferring Upon mupicipalities power to issue 
them on certain conditions therein na ned, and which recite 
on their face that those conditions have been complied with, 

But these bonds, having been issued since the adoption of 
the present constitution of the State, have no presumptions 
or intendments in their favor; they labor under the disa- 
bilities of a constitutional denunciation against them, and, 
like other dishonored paper put upon the market, the pub- 
lic is put upon due inquiry into everything connected with 
their issuance, validity, and history. | 

Inthe leading case of The People vs. Jackson County, 92d 
[1]., 452, supra, the supreme court of Illinois, by Justice 
Walker, say: 

“This prohibition of the constitution is general and _ posi- 
tive in all cases except those saved by the proviso, and it isa 
well-recognized rule that a party claiming a right saved by 
a proviso in a statute must show that the right so claimed is 
clearly within the proviso, and until this is done the pre sumption 
is that it is embraced within the enacting clause.” 


In passing upon the validity of municipal bonds issued 
by a municipality to a railroad company after the adoption 


of the present constitution of the State, the supreme court of 


Illinois, in case of Town of Prairie et al. vs. Lloyd et al., 97th 
Il]., 179 supra, say : 
“The bonds in question having been issued after the pres- 


ent constitution went into effect, the burden of showing they 
were issued in compliance with a vote of the people of the 
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town had prior to the adoption of the present constitution 
in pursuance of some law then providing therefor rests upon 
those affirming their validity.” 


And in the same ease the court also say : 

“The bonds prima facia are invalid; henee without such 
proof the lax aT question i ould clearly Up pe ar to have heen levied 
without authority of law. and should the re fore he f njoined,” 


There is not one word of evidence in the record in the 
case at bar which even tends to show that said bonds were 
issued in compliance with a vote of the people of said county 
under any law authorizing their issue, and no attempt has 
been made to shew that they were so issued, nor is it claimed 
by appellant that there is any proof which tends in any way 
to show they were issued in compliance with a vote of the 
people of said county under any law authorizing their issue. 
We submit that the decision of the supreme court in Town 
of Prairie et al. vs. Llovd e al., supra, being a judicial con- 
struction of the constitution of the State by the supreme 
court of the State is decisive of the questions in the case at 
bar,and shows conclusively that each of said bonds are void. 

Does not the date and time of maturity of these bonds 
raise on their face a suspicion against them, and put every 
prudent man upon inquiry, and from an inspection of the 
proposition voted on by the people and the order of said 
county court attempting to subseribe stock on November 6, 
IS69. both of which are spread of record? Noone could fail 
Lo see that these bonds were issued in violation of both, and 
that they were not issued in compliance with a vote of the 
people, but in violation of the vote of the people, and there- 
fore contrary to law and prohibited bv the present constitu- 
tion of the State. 

All those who deal in these bonds are chargeable with 
notice of what these records contain. 

Williams vs. Town of Roberts, 58th II], 20. 
McClure vs. Township of Oxford, 4th Otto, U.S., 452. 
Buchanan vs. Litchfield, supra. 
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Second. 


The 7th section of April 16, 1569, supra, provides that 
any county, &e., shall have the right, upon making any 
subscription to any railroad company, to prescribe the con- 
ditions upon which bonds, &c., shall be issued; and such 
bonds, &c¢., shall not be valid or binding until such condi- 
tions precedent shall have been complied with. 

In the case at bar the record shows the conditions imposed 
by the vote and order to subscribe, one of which was, as 
heretofore stated, that said railroad should be commenced in 
said county within nine months from the date of said elee- 
tion, September 11, 1862, and completed through said 
county by June Ist, 1872. 

The evidence in the case at bar, as heretofore stated, shows 
clearly this railroad was not commenced in said county 
prior to January, 1877, nor completed through said county 
until about Ist of November, 1879. The evidence in the 
case at bar, as heretofere stated, shows that the bonds in the 
suit at bar were not issued until November 13, 1877. 

Now, as no change was made in the terms and conditions 
of the vote or the order attempting to subscribe stock prior 
to the adoption of the present constitution of the State; and 
as the adoption of that instrument withdrew all power to 
make any change in said terms and conditions; and as there 
was no power tomake the subscription or issue the bonds, ex- 
cept upon the termsand conditions voted, as we have hereto- 
fore shown, by repeated decisions of the supreme court of [lhi- 
nois (Middleport vs. 42tna Life Ins. Co., 82d Ill., supra; People 
rs. Jackson County, supra; People vs. Town of Waynesville, 

supra; and as the evidence in the case at bar shows that no 
attempt was made to change said terms and conditions until 
after the present constitution was adopted, July 2, 1870; and 
as it is now impossible for the railroad company to comply 
with the terras and conditions on which the stock was voted, 
how can it be argued that any of said bonds are valid? 


cement 
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The meaning of section 7, act of April 16, 1860, supra, is 
plain. It was intended to protect the tax-payers against 
payment of bonds or interest thereon issued to railroads 
where the conditions had not been complied with. 

Prior to this act the law had been settled that, in the ab- 
sence of legislation to the contrary, bonds purporting on their 
face to have been issued by the authorities of counties and 
other municipalities, in pursuance of law, operated in the 
hands of a bona fide purchaser to es.op the municipality 
from denying their validity. If, therefore, the statute above 
quoted is to have the force and effect evidently intended by 
the Legislature, the bonds in the suit at bar must be held 
void. To hold otherwise would be to nullify this statute, 
which was passed for the very purpose of providing safe- 
guards to municipalities in cases like this. 

We insist that this position is not in conflict with the rule 
announced in Knox County vs. Aspinwall, 21st How., 539. 
In that case the court say the bond upon its face imported 
a compliance with the law under which it was issued, and 
the purchaser was not bound to look further for a compli- 
ance with a condition to the grant of power. In that case 
the county of Knox, by its commissioners, had been author- 
ized by an act of the Legislature of Indiana to make a sub- 
scription to the capital stock of the O. & M. R. R. Co., pro- 
vided a majority of the qualified voters of said county atan 
annual election should vote for the same. A-vote was had, 
and the subscription made, and bonds issued in payment of 
the same. 

Suit was brought by Aspinwall on interest coupons, which 
had been attached to the bonds. A defence to the suit was 
sought to be made on the ground that sufficient notice of 
the election had not been given as the law required. The 
court held that the question was one that the law left with 
the commissioners to determine before making the subserip- 
tion and issuing the bonds, and that, having acted under 
the authority conferred by law, it was to be presumed that 


+) 
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the precedent conditions had been performed and that such 
a defence as an insufficient notice could not be set up by the 
defendant in a suit by an innocent holder of coupons, and 
it was upon this question that this court announced the rule 
above quoted. 

Does the case at bar come within this rule? What con- 
ditions precedent did this court regard as conferring au- 
thority to make subscriptions and issue bonds? Were not 
the giving proper notice of a vovle and.a vote at a regular 
annual election and a majority of the legal voters at such 
election for subscription the precedent slep to be taken before 
the commissioners were empowered to make the subscription 
and issue the bonds. And when the bonds were issued and 
passed into the hands of innocent purchasers for value the 
holder would be protected, and that no irregularity in giving 
the notice, or in the vote, or in any other act necessary to 
give the commissioners power could be set up as a defence 
to their payment. 

But does the rule announced in Knox county vs. Aspin- 
wall, supra, affect the other conditions, aside from the peti- 
tion, the notice of the election, and the vote. We think not. 

We claim that it is competent for the Legislature of a 
State to authorize municipalities to impose such conditions 
is they may deem proper with respect to subscriptions Lo 
railroad companies and issuing bonds to them. It may 
provide that such bonds shall not be negotiable at all. If 
so, Why may it not alsu provide that the bonds issued to 
railroad companies shall not be valid or binding until the 
conditionsen which the stock had been voted and subscribed 
had been complied with by the railroad company. 

Said section 7 of said act of April 16, 1869, supra, is a 
public law, which was in force more than eight vears before 
any of the bonds in the case at bar were issued, and in force 
more than five months before said vote of September 18, 
and the purchasers of said bonds were chargeable with notice 
of all its provisions, and said purchasers, by examining the 
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records of the county, could easily have learned the condt- 
tions on which the stock had been voted and subseribed had 
not been complied with by the railroad company. 

Every man is chargeable with notice of that which the 
law requires him to know, and of that which, after being 
put upon due inquiry, he might have ascertained by the 
exercise of reasonable dilligence. 

The authorities are uniform that a purchaser must take 
notice of the law. 

The supreme court of Illinois construed section 7th of act 
ot April 16; L869, supra, in ease of Town of Eagle vs. 
Kohn et al., 84th Ill... 292, supra 

In that case suit was brought by Kohn ef a/. against the 
town of Eagle on interest coupons which had beeu attached 
to bonds issued by said town to P., K.& P. R. R. Co. Inthe 
vote for subscription conditions were imposed. 

To this suit pleas were interposed denving that the rail- 
road ‘company had kept and performed these conditions 
upon which the subscription had been voted, &e. 

The supreme court of Illinois in that case, after stating 
the conditions were not prerequisite to making the subscriptions or 
issuing the bonds, BUT THAT THE SUBSCRIPTIONS and BONDS 
WERE SUBJECT TO THE CONDITIONS, say: “ The question, then, 
we conceive, depends upon the Provisions of the statute of April 
16, 1869, giving the right to prescribe conditions upon which such 
bonds or subscriptions should be made, and declaring that such 
bonds or subscriptions shall not be valid and binding until 
such conditions precedent shall have been complied with. What 
scope is to be given thereto, whether it is to be confined in its ope- 
ration to the railroad company to which the bonds shall issue or 
extend to innocent holders for value.” “ The words of the statute, 
by their natural force, apply to bonds under all circumstances and 
into whatever hands they may be.” “Courts are wont to allow 
such peremptory language of a statute full force and effect, and 
uhen a statute expressly declares that a negotiable security given 
under certain circumstances shall be void, to hold them void even 
in the hands of a bona fide indorser.” ' 
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There is no recital in any of the bonds in the case at bar 
that the conditions on which they were voted or subseribed 
have been complied with. 

The same section (7) which provides for the registry of the 
bonds declares that such bonds shall not be valid and binding 
until such conditions precede nt shall have been complied with. 

By examination of said section (7) itwill be seen that the 
officer who makes the certificate which entitles the bonds to 
registration by the auditor is not r quired to state one word 
in the certificate about the terms and conditions of the subscription. 
All that is required to be stated in said certificate 1s “that 
all the preliminary conditions in this act re quired to be done 
to AUTHORIZE THE REGISTRATION OF SUCH BONDS AND TO 
ENTITLE THEM TO THE BENEFITS OF THIS ACT HAVE BEEN 
COMPLIED WITH.” 

The registration of the bonds by the auditor has nothing 
to do with the terms and conditions on which the stock 
was voted and subscribed—absolutely nothing. As before 
stated, said Sec. 7, supra, was a public law and in force be- 
fore there was any election to take stock in this railroad 
company, and it had been in force years before these bonds 
were issued, and said section had been construed by the 
supreme court of Illinois before any of these bonds were 
issued; and, as the record shows that there were conditions 
imposed in the vote, &c., and also shows that said condi- 
tions were not performed by said railroad company to hold 
said bonds valid, would it not be in direct conflict with See. 
7 of act of April 16, 1869, supra, and the decision of the 
Supreme Court of Illinois under it, in case of Town of Eagle 
vs. Kohn et al., supra? 

The recitals in these bonds may be strictly true, but there 
is no recital in any of them which precludes an inquiry 
into the performance of the conditions in the vote and the 
order to subscribe stock for the reason that there is no recital 
in any of said bonds showing.that said terms and conditions 
have been complied with. The conditions of the vote and 


21 


order of the county eourt subscribing stock to the railroad 
company not having been complied with, neither the bonds 
nor subscription, according to the express language of said 
section 7, act of April 16, 1869, supra, are valid and binding, 
but are absolutely void in the hands of an innocent pur- 
chaser for value under the rule announced by the supreme 
court of Illinois in case of Town of Kagle vs. Kohn et al., 
supra. It is presumed that the Legislature at the time of 
passing said act of April 16th, LS6, supra, (of which said See. 
7 isa part), knew the law and the decisions of this court 
relative to bonds issued by municipalities to railroad com- 
panies, which was that bo 1ds purporting on their face to have 
been issued by the authorities of a municipality, in pursu- 
ance of law, operated in the hands of a bona fide purchaser 
to estop the municipality from denying their validity. 
Now, does this positive statute add nothing to the law rela- 
tive to municipal bonds? Is the validity of such bonds to 
be determined by the same rules of law which were in force 
prior to the passage of said statute? Is said statute to be 
inoperative ? Does it add nothing to the rvles of law to be 
observed by courts In passing upon the validity of bonds 
issued by municipalities in Illinois to railroad companies 
since the passage of said act ? 
Third 

The county is not estopped from denying its authority. to 
issue said bonds. 

In Chisholm vs. City of Montgomery (2d Woods, 594-5, 
supra) Justice Bradley said : 

“ Officers cannot acquire authority by declaring they have 
it. They cannot thus shut the mouth of the public whom 
they represent, The bod y-politic cannot thus be silenced by 
the acts or declarations of its agents. If it could be, un- 
bounded scope would be given to frauds of public officers.” 

And in the same case he also said : 


“T hold it to be a sound proposition that no municipal or 


eae —_ 


; : 
oe eae 
eet 


29) 


political body can be estopped by the acts or declarations of 
its afficers from denying their authority to bind it.” (The 
Floyd Acceptance, 7th Wall., 666.) 


The supreme court of Illinois, in Miller et al. vs. Goodwin 
(7Oth Ill. G50. supra), say : 

“This doctrine grows out of the nature of such institu- 
tions, and rests upon reasonable and solid grounds. Their 
duties and powers are prescribed by statute, which all per- 
sons not only may know, but are bound to know.” 

The bonds were not ratified by the acts of the county au- 
thorities, such as appointing agents to participate in the cor- 
porate meetings of the railroad company, nor by the pay- 
ment of interest. No ratification can be made unless it is 
authorized by the people. (Marsh vs. Fulton County, 10th 
Wallace, 176, supra, and authorities there cited.) The bonds 
could not be ratified by the acts of the board of supervisors. 
Nothing less than the action of the electors in their corporate 
capacity would amount toa ratification. (Taylor vs. Dist. 
Township of Wayne, 25 Lowa, supra.) 

Herman’s Law of Estoppel, Sec. 224, supra. 


If the bonds were void the COUNLY authorities had no 
power to breathe into them the breath of legality and life 
and make them a valid and binding debt against the county. 
Invalid contracts are no estoppel. (Herman’s Law of Estop- 
pel, supra. 


Fourth. 


The bonds in the case at bar show on their face by recitals, 
that they were issued under said act of November 6, 1849, 
This act was repealed by act of March 31, 1874, and said 
repealing act went into force July 1, 1874, and the railroad 
company having wholly failed to commence the railroad in 
said county within nine mouths from the date of said elee- 
tion, September 11, 1869, or to complete it through said 
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county by June 1, 1872, as required by the proposition 
voted on at said election, September 11, 1869, and by the 
order made by the said county court November 6, 1869, 
and said railroad company having failed to accept said sub- 
scription or place it on its books, and as there was no at- 
tempt by the county to change the terms and conditions of 
said vote and the terms and conditions in said order of No- 
vember 6, 1362. until the 6th of February, IS71. and as 
no change in the terms and conditions could be made after 
the adoption of the present constitution of the State, July 
2d, 1870, as we have heretofore shown (Middleport vs. 
tna Life Insurance Company, supra) we claim that 
at the time of the repeal of said act of November 6, 
1849, said railrcad company had no vested rights in said 
supposed subseription, and that at that time there was ho 
contract existing between said county and said railroad 
company which could have been enforced. 

There is no evidence in the record which even tends to 
show that the railroad was commenced in said county within 
nine months from the date of said ‘election, Septem ber Ll, 
1869, nor completed through the county by June 1, 1872, 
nor is it claimed that there is any ey idence tending lo prove 
the same, and as the evidence in the record shows clearly that 
said railroad was not COI T1ILE need mM said county prior lo thee year 
L877, and that it was not completed through said county until 
the year IS7, aud as the bonds in this case were not issued 
until November 13, 1877, and as there is no evidence show- 
ing that there had been any subscription of this stock on 
the books of said railroad company prior Lo the repeal of 
suid act of November 6, 1849, nor that said railroad ever 
accepted or signified an intention to accept this subseription 
or the terins and conditions thereof, nor that said railroad 
company had done any work or expended any money or 
entered into any contract on account of said supposed sub- 
scription by said counLy ut any time prior to the repeal of 
said act of November 6, 1549, we insist that said rail- 
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road company at the time of the repeal of said act had no 
vested rights relative to this subscription, and that the re- 
peal of said act of November 6, 1849, withdrew from the 
county all power to issue bonds under said act of November 
6th, 1849. 

At the time of the repeal of said act no bonds had been 
issued, nor is it claimed that the said railroad company had in 


any way accepted the subseription, or had in any Way ac- 
cepted the terms and conditions of the same, or had in any 
way given any notice of the acceptance of the same, or any 
intention to accept the same, or had done any work, ex- 
pended any money, made any contract, entered into any 
obligation, or in any way incurred any liability on the faith 
of said subscription. | 

How, then, can it be argued that at the time of the repeal 
of said act of November 6, 1849, there was any contract 
between said county and said railroad company to be im- 
paired, or any rights then vested in said railroad company ? 

It is a well-settled rale of law that, where a statute gives 
a right in its nature not vested, but remaining executory if 
it does not become executed before a repeal of the law giv- 
ing the right, the right is at once obliterated by the law 
which repeals it. It is also a well-settled rule of law that 
courts must look to the act repealing rather than to the re- 
pealed act “to fix upon the powers and duties which remain 
in existence.” (Newkirk vs. Chapron, 17th IIl., 344, supra.) 
Now, by examination of the saving clause of said repealing 
act, supra, and every other part of said repealing act, it will 
be seen there is not one word in said repealing act author- 
izing the issue of said bends, and there is nothing in any 
part of said repealing act relative to said bonds or subscrip- 
tion—absolutely nothing. Neitherthe word “bond” or “sub- 
scription,” or any reference thereto, is to be found in any 
part of said repealing act. 

In Van Ingwegan vs. City of Chicago, 61st IIL, 31, supra, 


the court say: 


95 


“Inchoate rights derived under a statute are lost by its 
repeal unless saved by express words in the repealing statute, 
and unless these rights have hecome gh firy perfected as to stand 
indepe ndent of the statute. 

“The effect of a repealing statute is to obliterate the prior 
law as completely from the records as if it had never passed, 
and it must be considered as a law that never existed except 
for the purpose of those actions or suits which were com- 
menced, prosecuted, and concluded while it was existing 
law. 

“Where a statute gives a right in its nature not vested, 
but remaining executory if it does not become executed be- 
fore a repeal of the law giving the right, the right falls with 
the law, and it cannot thereafter be enforced.” 


We deny that said railroad company at the time of the 
repeal of said act of November 6, 1849, had any rights 
whatever to said bonds, but if it had any they were only in- 
complete or inchoate rights, and as there are no express words 
in said repealing act saving any rights in any way to said 
railroad company, it cannot be argued that said railroad 
company at the time of said repeal had any rights which 
were vested or executed, or even inchoate rights. Hence the 
repealing act withdrew from the county all power to issue 
any of said bonds. 

In Richardson etal. vs. Akin, 87th I11L., 138, supra, the court 


say : 


“A right cannot be considered as vested unless it 1s some- 
thing more than a mere expectation, and has already become a 
title, legal or equitable, to the present or future enforcement of a 
demand or legal exemption from another.” 


We insist that said railroad company did not at the time 
of the repeal of said act of November 6, 1849, nor at any 
time subsequent or prior thereto have any such rights as 
are defined as vested rights in Richardson e¢ al. vs. Akin, 
supra. 

The repealing act having withdrew from the county all 
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power to issue said bonds by repealing said act of November 
6, 1849, and as there was no authority in said repealing 
act which authorized the county in any way to issue said 
bonds, how can it be argued that there was any law which 
authorized the county to issue said bonds. There being no 
law authorizing the issue of said bonds the Board of Super- 
visors could not breathe into them the breath of legality and 
make them valid and binding against the county. 

If said railroad company had at any time after the repeal 
of said act of November 6, 1849, even after the railroad 
was built through the county, sought by mandamus to com- 
pel the issue or delivery of the bonds it is evident the rail- 
road company would have had no standing in court. 

The bonds in the case at bar show on their face by recitals 
that thev were issued under said act of November 6, 1849, 
and as that act was repealed years before any of said bonds 
were issued and all power to issue them was taken away by 
the repealing act, said bonds are void, even in the hands of 
a bona fide holder, for value without notice. 

In delivering the unanimous opinion of the Supreme 
Court,of the United States in McClure vs. Township of Ox- 
ford, 4th Otto, 429, Chief Justice Waite said: “ Every dealer 
in municipal bonds which upon their face refer to the statute 
under which they were issued is bound to take notice of the 
statute under which they were issued and of all its require- 
ments.” 

The authorities are uniform that a purchaser must take 
notice of the law. It is an irrebuttable presumption that 
every person knows the law. Can it be argued that at the 
time of the repeal of said act of November 6, 1849, the rights 
of said railroad company to said bonds and subscription 
had become so far perfected as to stand independent of said act of 

lovember 6, 1849 ? 

Judge Dillon in his able work on the law of municipal 
bonds, page 50, supra, says: “ The purchaser is bound to see 
that there exists legislative authority not in conflict with the 
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State constitution for the issue of the bonds, and 
is bound to notice the contents and recitals contained in the 
instruments.” 

All persons dealing in these bonds were bound at their 
peril to see that the acts of the county officers in issuing 
them were within the power conferred by said act. Dillon 
on Municipal Corporations, vol. 1, page 513, See. 419, supra. 

As the county could only exercise such powers as the law 
conferred, and as said act of November 6, 1849, had been 
repealed vears before these bonds were issued, and as the 
repealing act withdrew from the county all power to issue 
suid bonds under said act of November 6, 1849, the issu- 
ing of said bonds under said act was not the act of the 
county. It is a false assumption to say that the county put 
these bonds on the market. 

If the acts of any class of officers should be valid only 
when done in conformity with law it is those who manage 
theaffairs of counties in creating debts which not they but 
the property owners must pay. Jf one of two Innocent per- 
sons must suffer on account of the unauthorized acts of 
county officers it is clear that he who could before parting 
with his money, by reading the statute which repealed said 
act of November 6, 1849, have ascertained that there was 
no power to issue said bonds, should lose rather than the 
property holder who might know nothing of the matter, or, 
if he did, could not prevent the wrong. 

It has never been held that officers of a county can by ex- 
ceeding their authority, when that authority is limited by 
law, contract debts which the tax-payers of the county will 
be compelled to pay. 

From every standpoint it seems to me that the bonds in 
the case at bar are void. , 

Tuos. J. LAYMAN, 
Attorney for Appellee. 
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Since filing brief and printed argument for Appellee in this 
case the Supreme Court of Illinois, in the case of Richeson vs, 
The People, ex rel. Jones, have decided that the 100 bonds 
for $1,000 each issued by Appellee to the Belleville and 
Eldorado Railroad Company or bearer, under act of Feb. 
2%, 1861, are void. Believing that this decision has a’ direct 
bearing on the questions involved as to the validity of the 
bonds involved in the appeal in the case at bar, we print 
a copy of said opinion as a part of our supplemental argu- 
ment in this case. 


Said opinion is in the words and figures following, to-wit : 


OPINION OF THE SUPREME COURT 
thereof began and held at 
of November, in the 


year of Our Lord, one thousand eight hundred and eighty- 


of the State of Illinois at a term 
Mt. Vernon on Tuesday, the 3d day 


five. 

Present, Joun H. Munkey, Chief Justice. 
<6 Associate Justice. 
$6 S. lL’. SHOPE, - ' 
se ALFRED M. CRAIG, ,' 
Ms Joun M. Scorr, -" “ 
oe Bens. LR. SHELDON, - 
JOHN SCHOFIELD, ” ” 


$e J. U. CHANCE, Clerk. 
$e Tuomas M. Gray. Sheriff. 
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THE PEOPLE ex ren. ! APPEAL FROM CouNTy COURT 
WILLIAM R. JONES, ¢ or FRANKLIN. 

| County Collector of | 
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Opinion by Craig, J. 


This was an application by the collector of Franklin county, - 
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| é at the May term, 1885, of the County Court, for judgment for 
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taxes against delinquent lands for the year 1884, and for 
back taxes for prior years. 


On the day application was made for judgment, Richard 
Richeson appeared and filed objections in writing to the 
rendition of a judgment against lands owned by him, for 
taxes levied to pay interest on bonds issued by the county, to 
the Belleville & Eldorado Railroad Company, under an act 
approved Feb. 22, 1861, entitled an act to incorporate the 
Belleville & Eldorado Railroad Company, The objections 
were overruled and judgment rendered for the amount of 
taxes assessed against the lands to pay interest on one hun- 
dred bonds which had been issued by the county, To reverse 
the judgment of the County Court, Richeson appealed. 


It appears from the evidence introduced on the hearing, 
that on the 24th day of July, 1869, the county court of 
Franklin county eatered a record the following order: 


**Be it ordered by the court, that by authority of an act 
of the Genera! Assembly of the State of Lilinois, entitled, 
‘An act to incorporate the Belleville & Eldorado Railroad 
OCumpany. approved Feb. 22, A. VD. 1361, and an act of the 
General Assembly approved Nov. 6, A. D. 1849, authoriz- 
Ing counties to take sfock In railroad companies, notice is 
hereby given that on Saturday, the llth day of Sept. A. D. 
1369, in the various precincts in the County of Franklin and 
State of Illinois, at the asual voting places, an election will 
be held upon the question whether or not the County of 
Franklin shall subscribe the sum of 'wo Hundred Thousand 
Dollars to the capital steck of the Belleville & Eldorado 
Railroad Company, payable in county bonds, at par, due in 
twenty vears from date, with interest payable semi-annually 
at the rate of 8 per cent per anvum, and to be of the denomi- 
nation of not less than one thousand dollars each. Said 
bonds to be issued upon the following conditions, and not 
until they are complied with ”’ 


The first condition required the railroad to be located 
through Franklin county, in a certain specified time. 
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The second condition was as follows: 


2. That the said railroad shall be commenced in the 
County of Frauklin within nine months from the date of said 
election and completed through the county by the first day 


of June, A. D, 1872. 


There were other conditions upon which the vote was_ 
taken, but it will not be necessary to refer to them here. On 
the 6th day of Nov., 1869, the County Court again convened 
and entered an order reciting the order of July 24, 1569, and 
then declared that a majority of the voters of the county, at 
the election held on the I1th day of Sept., did vote in favor 
of the proposition to subscribe $200,000 to the capital stock 
of said railroad company. ‘The order then proceeds: 


‘It is ordered by the court that by authority of the vote 
at the election aforesaid, held in the County of Franklin, on 
tue eleventh day of Sept., A. D. 1869, and by authority of 
an act of the General Assembly of the State of Illinois, entit- 
led ‘An act to incorporat: the Belleville & tldorado Railroad 
Company, approved Feb. 22, A. D. 1861, and an act of the 
said General Assembly, approved Nov. 6, A, D. 1849. 
authorizing counties to take stock in railroad companies, that 
the county of Iranklin, in the State of Illinois, does hereby 
subscribe to the capital stock of the Belleville & Eldorado 
Railroad Company the sum ef $100,000 by virtue of the said 
act of the General Assembly of the State of Illinois, entitled, 
‘An act to incorporate the Bellevive & Eldorado Railroad 
Company, approved Feb. 22, 1861, and the further sum of 
$100,000 by virtue of an act of the said General Assembly 
approved Nov. 6, A. D. 1849, authorizing counties to take 
stock in railroad companies, making a total of $200,000, 
hereby subscribed to the capital stock of the said Belleville & 
Eldorado Railroad Company ; that said capital stock subsceri- 
bed as oforesaid be payable in the bonds of the County of 
Franklin, at par; said bonds to be due in 20 years from the 
date thereof, and to draw interest payable semi-annually at 
the rate of 8 per cent per an.um. Said bonds to be of the 
denomination of not less than one thousand dollars each. It 
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is further ordered and considered by the court that said bonds 
are to be issued upon the following conditions, and never un- 
til they are complied with, that is to say—”’ 


Then follow all the conditions embraced in the order of 
submission, including condition No. 2, above, 


No other action was taken by the County of Franklin in 
regard to the subscription until Feb. 6, 1871, when the 
county court, after reciting that the time for beginning the 
construction of the road has expired, ordered, ‘*That the 
time for commencing and completing said railroad be extend- 
ed and the said subscription be made on the stock books of 
the Belleville & Eldorado Railroad Company upon the fol- 
lowing terms and conditions, and not until they are fully 
complied with, tu-wit: * 7 * The said railroad 
shall be cominenced in the County of Franklin on or before 
the Ist day of January, A. D. 1872, and completed through 
the county by the Ist day of January, A. D. 1874. That 
one bundred thousand dollars of said bonds payable on said 
stock shall be delivered to said company when said railroad 
isin ranning order, and the necessary cars, propelled by 
steain, running thereon from Du Quoin o Elodrado, to Ben- 
ton, as aforesaid, and a station located at Benton, and $100, 
QUO of said bonds to be so delivered when the said railroad is 
completed and in running order and the necessary rolling 
stock there no through said Franklin connty. 


Other orders were nade from time to time in regard to 
the subscription after the last named order, but they have no 
especial bearing on the case. In the meanti:ae the county 
adopted township organization, and on the 13th day of Dec. 
1876, the board of supervisors passed a resolucion by the terms 
of which the county subscribed $150,000 to the capital stock of 
the railroad company ; $75,000 under the act of 1861 and 
$75,000 under the act of 1849. The order required bonds of 
the county to be issued and placed in the hands of a trustee. 
The order also provided that the building of the road should 
be commenced in 30 days and completed by Oct. 15, 1877, 
On the 12th day of Nov. 1877, the board of supervisors made 
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another order amending the last named order, sothat the 
subscription of the county should be $100,000 under the act 
of 1861, and $50,000 under the act of 1849. In pursuance 
of these two orders last named the bonds were issued on the 
13th day of Nov., 1877, one hundred of $1,000 each under 
act approved Feb. 22, 1861, and fifty of $1000 each, under 
the act of Nov. 6, 1849. It also appears from the evidence 
that no work was done in grading or track laying on the line 
of the road in Franklin county prior to January, 1877, and it 
was also proven on the trial that the road was not comnleted 
through the county until Nov. first 1879. It will be observed 
that the tax for which judgment was rendered, was levied for 
the purpose of paying interest on the one hundred bonds 
which purport on their face to have been issned under an act, 
entitled, ‘‘An act to incoporate the Belleville & Eldorado 
Railroad Company, approved Feb. 22, 1861.”’ 


And when bonds are mentioned hereafter in the opinion, 
those are the bonds referred to, as the other bonds issued 
under the act of 1549 are not involved, and their validity will 
not be considered. 


As is well known, prior to the adoption of the Consttu- 
tion of 1870, the Legislature had the power to authorize 
counties and other municipalities by a vote of the people to 
take stock in railroad companies and to issue bonds for such 
stock and levy and collect taxes in payment of such bonds: 
but that instrument prohibited counties, cities, towns, town- 
ships or other municipalities from becoming subscribers to 
the capital stock of any railroad or private corporation, or 
making donations to or loaning credit in aid of sach 
corporation, with this exception, ‘*Provided, however, that 
the adoption of this article shall not be construed as affecting 
the right of any such municipality to make such subscriptions 
where the same have been authorized under existing laws, by 
a vote of the people of such municipality prior to such adopt- 
ion.’’ Here the subscription was not made, nor were the 
bonds issued prior to the adoption of the foregoing provision 
of the Constitution. And the question presented is, whether 
the subscription and the bonds can be sustained under the 
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proviso cited above, As before observed, the people of 
Franklin county did on the 11th day of Sept., 1869, vote in 
favor of subscribing $100,000 stock in the Belleville & 
Eldorado Railroad Company, but the authority which the 
people conferred by the vote upon the county court was upon 
certain conditions, Those conditions the people had the 
right to impose, and the county authorities could exercise the 
powers conferred according to these conditions, but in no 
other manner. 


When the Constitution was adopted, the County of 
Franklin bad the right under the vote which had been taken, 
to become a stock holder in the railraod co:apany in the sum 
of $100,000, upon the conditiun that the railroad snould be 
commenced in the County of Franklin within nine months 
from Sept. 11, 1869, and completed through the county by 
the Ist day of June, 1872. This right to take stock was not 
destroyed or abrogated by the Constitution, but preserved 
by the proviso heretofore cited. But it is manifest that the 
county authorities could only act as authorized by the vote 
of the people. The vote with the conditions upon which it 
Was given, was the charter of their authority. They posses- 
sed such power as had been conferred by that vote, but no 
other. The object of the people in the adoption of the Con- 
stitution was to inaugurate a new policy, one which would 
absolutely prohibit municipalities in the future from involving 
the people of such corporations in large debts incurred for 
the purpose of aiding in constructing railroads, but for 
the purpose of not disturbing rights which may have been 
acquired, the proviso, was alopted which co. tinued the right 
to make a subscription where the same had beeo authorized 
under existing laws by a vote of the people. In other words, 
where a vote had been taken under a law authorizing it, and 
the subscription had not, for some cause, been made, the 
municipal authorities had the right under the proviso to pro- 
ceed and carry out the will of the voters as it had been ex- 
pressed at the ballot-box. But this proviso could not authorize 
a subscription on any otber or different terms or conditions 
than those specified in the vote. 


The ruling in Middleport vs. Aitna Life Ins, Co., 82 
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Tll., 562, is in point here. Itis there said: ‘*The obliga- 
tions assumed under existing laws cannot, since the adoption 
of the Constitution, be enlarged or materially changed either 
by the action of the people of the township or its corporate 
authorities. All power is taken away, and the utmost that 
can be done 1s to make and complete the subscription or do- 
nation previously voted under the existing laws, upon the 
same terms and conditions, as voted Subscriptions or donation 
on other terms would obviously require new consent ov the 
part of the people of the municipality, which cannot be had 
for want of power.”’ 


The county authorities of Franklin county did not observe 
the plain duty which had been imposed upon them, and make 
the subscription conditioned, as they had been authorized to 
do by the vote of the people of the county at the election held 
on the llth day of Sept., 1869; but in 1872 the county 
court undertook by an order, entered of record, to change 
and vary the conditions upon which a subscription might be 
made and provide that the time for building the railroad 
through Franklin county might be extended. This the 
county had no authority to do. ‘The vote of the people of 
the county, which alone authorized the subscription, and the 
issue of the bonds, as was said before, required the railroad 
company, as a condition upon which the county should be 
bound, that the railroad should be completed through the 
county by the first day of June, 1872. When, therefore, the 
time for the completion of the road expired—it not having 
been built through the county—the authority of the county 
authorities, to take stuck, terminated; and yet, as late as 
1877, five years after the authority to act had expired, the 
subscription was made and the bonds were issued, although 
at this time the railroad had not been built through the 
county. 


We are fully satisfied that the action of the board of 
supervisors 1n 1877, in issuing the bonds, was unauthorized, 
and that the bonds were issued without autherity of law. It 
may, however, be said that the bonds are now in the hands 
of innocent holders, and that the defence interposed cannot 


be successfully made against them. At the time the vote 
was taken under which the bonds were issued, the act of 
April 16, 1869, was in force; the 17th section of which pro- 
vides that any county shall have the right upon making any 
subscription or donation to a railroad company, to preseribe 
the conditions upon which such bonds, subscription or dona- 
tion may be made; and such bonds, subscription or donation, 
shall not be valid and binding until such conditious, precedent 
shall have been complied with. 

Rh. L. 1874, page 794. This section of the act was be- 
before the court in The Town of Eagle, vs. Kahn, 81 
Ill., 84* And we there held that bonds in the hands of inno- 
cent purchasers were not valid where the conditions upon 
which the subscription was made, have not been complied 
with. 

The language of the statute is plain and explicit, and 
unless it should be arbitrarily disregarded, we perceive no 
grounds upon which an innocent holder can evade its provis- 
lions. 

If we are corret in our conclusions, it follows that the 
tax levied to pay the interest on the bonds was illegal, and 
the county court erred in rendering judgment against appel- 
lant’s lands for such tax. The judgment of the county court 
will therefore be reversed and the cause remanded for another 
trialin harmony with this opinion. 

R. and R. 

[, Jacob O. Chance, Clerk of the Supreme Court of the 
state of illinois, do hereby certify that the foregoing is a 
true copy of the opinion of said Supreme Court in the above 
entitled cause, of record in my office. 

In testimony whereof | have set my hand and affixed 
the seal of said Supreme Court, at Mt. Vernon, 


| SEAL | this 3d day of Feb’y, in the year of our Lord one 
thousand eight hundred and eighty-six. 
[Signed | J. O. CHANCE, 


Clerk of the Supreme Court. 
*Norre.—The case referred to above, marked witha *,is the Town of Eagle 
vs. Kohn et al., 84th IIL, p. 292. 
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[ Nore.—The opinion, of which the foregoing is a copy, 
is filed with the record in the case at bar. | 


The bonds in the case at bar were voted by the voters of 
said county at the same time and on precisely the same terms 
and conditions as the 100 bonds declared void in the forego- 
ing opinion (see printed record, pages 156, 157, 158, 159, 
160 and 161),-and they were issued by said county on the 
same day that the bonds in the case at bar were issued. (See 
printed record, pages 133-4-5, showing when both series of 
bonds were issued.) In fact, the only material difference be- 
tween the two series of bonds is that the bonds in the case 
at bar show on their face they were issued under act approv- 
ed November 6, 1849, and the 100 bonds declared void by 
the Supreme Court of Illinois, in the foregoing opinion, show 
on their face that they were issued under act approved Feb. 
22, 1861. Both of said series of bonds are payable to the 
Belleville and Eldorado Railroad company or bearer; and 
both series show on their face that they were issued under a 
vote of said county at an election held in said county on the 
lith day of September, A. D. 1869 (see copy of both series 
of said bonds, on pages 133-4-5 of printed record). 


The foregoing opinion is based upon the principles and 
constructions announced by the Supreme Court of Illinois in 
Middleport vs. tna Life Ins. Co., 82d IIll., 562, and town 
of Eagle vs. Kahn et al., 84th IIl., 292, both of which are 
referred to in said opinion, and as these constructions and 
principles announced in both of said cases are judicial construc- 
tions of the constitution and laws of Illinois by its Supreme 
Court, we submit that the principles and constructions an- 
nounced by said Supreme Court in said cases are decisive of 
the questions in the case at bar, for, by reference to the 
opinion of the Supreme Ceurt of Illinois in said cases (Mid- 
dleport vs. Adtna Life Ins. Co., 82d Ill., 562, supra, and in 
Town of Eagle vs. Kahn et al., supra], it will be seen that 
botn these cases were decided by the Supreme Court of Illi- 
nois, AT ITS SEPTEMBER TERM, A. D. 1876, and the bonds 
in the case at bar were not issued until the 13th day of No- 
vember A. D. 1877. [See printed record page 133-4-5.] 
Hence, the rules announced by the Supreme Court of Illinois 


[2] 


in the two cases last named having become the settled law 
and rules of property of the state for more than one year 
prior to the time the bonds in the case at bar were issued and 
as the Supreme Court of Illioois have never rendered any 
opion which isin any Way in conflict with ifs opinion in Middle- 
port vs. Aitna Life Ins. Co., supra, nor Town of Eagle vs 
Kahn, et al., supra, nor Richeson vs the People (heretofore 
copied), we Insist that this court should in the ease at bar, ac- 
cept and apply the coustructions given to the constitufion and 
laws of Illinois by its Supreme Courf in the Gases above 
named. ! 


In support of this position, we refer to the rule announced 
by this court in case of John 5S. Anderson, Executor, ete., 
vs. The Township of Santa Anna, in Dewitt county, Illinois, 
(No 76) opinion filed Jan 4, 1886. 


In that case this court, by Mr. Justice Harlan, said: 


‘It is the long established doctrine of this court, from 
which, as said recently in Green County vs. Conness, 109th 
U.35., 105, we are not disposed to swerve; that where the 
liability of a municipal corporation upon negotiable securities 
depends upon a local statute tne rights of the parties are «to 
be determined according to the law, as declared by the state 
courts at the time such securities were issued.” 


In Donglas vs. County of Pike, 101st U. 5. 968, this 
court, by Chief Justice Waite, said: 


‘After a statute has been settled by judicial construc- 
tion, the construction becomes, so far as contract rights are 
concerned, as much a part of the statute as the text itself.’’ 


The Supreme Court of Illinois, as we have heretofore 
shown (Middleport vs. 42tna Life Ins, Co., supra, Town of 
Eagle vs. Kahn et al., supra), having, in September, 1876, 
more than one year prior to the time the bonds in the case at 
bar were issued, construed the present constitution of the 
State of Illinois and the act of the General Assembly of said 
state, approved April 16, 1869, [Sec. 7 of which is copied 
in our brief on pages 7 and 8 heretofore fiiled in this 
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court in the case at bar,] and as the liability of the county on 
the bonds in the case at bar depends upon the present con- 
stitution of the said state, and said act, approved April 16, 
1869, as declared by the Supreme Court of [Illinois at the 
time said bonds were issued, we insist that the bonds in the 
case at bar were vuid in the hands of an innocent holder at 
the time they were issued, as shown by the decisions of the 
Supreme Court of Illinois, above named, The bonds in the 
case at bar having been issued long since the adoption of the 


present constitution of the State of Illinois, and as they were 


issued in violation of the terms and conditions on which they 
were voted [see printed record pages 158, 159, 160 and 161, 


showing terms of vote, and pages 133-4-5, showing when 


bonds were issued, and page 157, showing when railroad was 


built in the county |, and as the Supreme Court of Illinois 


had, in the cases heretofore cited, more than one year prior 
to the issuing of the bonds in the case at bar, decided that 
bonds of this character which were issued after the adoption 
of the present constitution of the State, contrary to the terms 
and conditions on which they were voted, are absolutely void, 
we submit that said decisions o® the Supreme Ceurt of Iili- 
nois show clearly that the bonds in the case at bar are void. 
After these judicial constructions of the present constitution 
of the state of Illinois and of said act, approved April 
16, 1869, by the Supreme Court of Illinois, these construc- 
tions having been announced more than a year prior to the 
issuing the bonds in the case at bar and never overruled or 
modified in any way, were at the time said bonds were issued, 
so far as contract rights are concerned, a part of said consti- 


tution and also a part of said act, approved April 16, 1869. 


Douglas vs. County of Pike, supra, 


The holders of said bo..ds were bound at their mi to 
know the law as it was construed by the Supreme Court of 
Illinois at the time the bonds in the case at bar were issued. 


*‘Every person is bound to know the law.”’ 
THOS. J. LAYMAN, 
Attorney for Appellee. 
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Supreme Court of the United States. 1 


Ex parte: 
In THE MATTER 
of 


The petition of THe CHaTrauaay | 
Ore AND [Ron CoMPANY, praying 
for a writ of mandamus. 


And now into this Honorable Court, by its counsel, 
Edmund Wetmore, comes The Chateaugay Ore and [ron 
Company, a corporation organized and existing under 
the laws of the State of New York, and respectfully 
asks leave of the Court to file a petition herewith 
exhibited, for a mandamus to the Honorable Nathaniel 
Shipman, District Judge of the United States for the 
District of Connecticut, sitting as a Cireuit Judge in 
and for the Southern District of New York, and prays 
the Court to direct a rule to be issued to the said Hon- 
orable Nathaniel Shipman, and also to Theodore A. 
Blake, the defendant in error in the action mentioned in 
the said petition, to show cause, on a day to be fixed 
by the Court, why a writ of mandamus should not 
issue as prayed for. 


Dated October 8, 1888. 


EpMUND WETMORE, 
Counsel for Petitioner. 
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SUPREME COURT OF THE UNITED STATES. 


InN THE MATTER 
of 


The petition of THe CHATEAUGAY 
OrE AND Iron Company for a 
writ of mandamus. 


To 

The Honorable, the Supreme Court of the United 
States : 

The petition of The Chateaugay Ore and [ron Com- 
pany respectfully shows : ; 

I.—That it is a corporation organized and existing 
under and by virtue of the laws of the State of New 
York, and having its principal place of business at 
Plattsburgh, in said State. 

[1.—And your petitioner further shows, on inform- 
ation and belief: that on the 3d day of June, 1887, two 
actions were begun against your petitioner by one Theo- 
dore A. Blake in the Circuit Court of the United States 
for the Southern District of New York, by service on 
that day of the summons and complaint in each of said 
actions upon the Treasurer of your petitioner in the 
City of New York. That each of said actions was 
brought to recover damages for breach of contract, and 
in each of them the said Theodore A. Blake appeared 
by Messrs. Chittenden, Townsend & Chittenden as his 
attorneys. 

[1f.—That your petitioner duly appeared in each 
of said actions by Matthews & Smith, its attor- 
neys, and answered the said complaints, and thereafter 
and on the 23d day of November, 1887, by an order of 
the said Circuit Court, duly entered on that day, the 
said two actions against your petitioner were consoli- 


dated into one. 


LV.—That thereafter, and at the October Term of the 
said Cireuit Court of the United States for the Southern 
District of New York, and on the seventeenth day of 
January, 1888, the said consolidated action against your 
petitioner came on for trial before the Honorable 
Nathaniel Shipman, the District Judge of the United 
States for the District of Connecticut, holding Circuit 
Court in and for the Southern District of New York, 
pursuant to the appointment made and filed by the 
Circuit Judge under section 596 of the Revised Stat- 
tutes, and a jury. ‘That such trial was continued from 
day to day before the said Judge and Jury until the 
25th day of January, 1888, when a verdict was ren- 
dered by the said jury against your petitioner and in 
favor of the said Theodore A. Blake, for nine thousand 
five hundred and seventy-four dollars and fifty-three 
cents ($9,574.53) damages. 

V.—That during the progress of the said 
trial many rulings were made by the _ said 
Judge upon questions of law arising upon, such 
trial, to which rulings counsel for defendant, at the 
time they were made and before the jury had retired 
to consider their verdict, took and alleged exceptions, 
which exceptions your petitioner Is informed and be- 
lieves were duly noted on the minutes of the presiding 
Judge. 

Vi.—That George C. Appell, the official stenogra- 
pher of the said Cireuit Court, or one of his employees 
or associates, was present during the whole of said 
trial, and took complete stenographic notes of all the 
proceedings, which notes were written out from day to 
day as the trial progressed, and one copy delivered to 
counsel for said Blake, and one C py to counsel for 
your petitioner, the original notes being now in the 
possession of said stenographer, and in the said steno- 
graphic report of the said trial the said rulings of the 
trial Judge and the exceptions thereto taken by your 
petitioner, all appear. 

VII.—That immediately upon the rendition of the 
said verdict and before the entry of any judgment 
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thereon, or any application to the Court for judgment 
thereon, and in the presence of the attorney and coun- 
sel for said Theodore A. Blake, counsel for your peti- 
tioner moved the Court to set aside the said verdict as 
against the weight of evidence, and also for a new trial 
upon the exceptions taken to the rulings of the Court, 
and also for an extension of time in which to prepare 
and serve a bill of exceptions and for a stay of pro- 
ceedings. The said Court then and there denied the 
motion to set aside the verdict as against the evidence, 
and directed that judgment be entered on the verdict, 
but granted your petitioner forty days’ time in which 
to prepare and serve a bill of exceptions, and granted 
a Stay of execution until the decision of the motion for 
a new trial upon the bill of exceptions, and the presid- 
ing Judge then stated that he would fix a day for hear- 
ing the motion for a new trial upon the settlement of 
the bill of exceptions. 

VIiltl.—That on the 3lst day of January, 1888, judg- 
ment in the said action was entered against your peti- 
tioner and in favor of said Theodore A. Blake for nine 
thousand six hundred and sixty-five dollars and thirty- 
nine cents ($9,665.39). 

[X.—That thereafter and on the 3d day of March, 
1888, that being before the expiration of the 
forty days allowed by the Court for that purpose 
as aforesaid, your petitioner served upon Messrs. 
Chittenden, Townsend & Chittenden, they being the 
attorneys of record for said Theodore A. Blake, the 
bill of exceptions as proposed by your petitioner. 
That said proposed bill of exceptions was accepted and 
retained by the said attorneys and the service thereof 
admitted in writing. That on the 13th day of March, 
1888, said attorneys for Theodore A. Blake applied to 
the attorneys for your petitioner for ten days’ additional 
time within which to prepare and serve such amend- 
ments as they wished to make to the said bill of ex- 
ceptions proposed by your petitioner, which applica- 
tion was granted and a stipulation to that effect signed 
by your petitioner's attorney. That on the 23d day of 
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March, 1888, said attorneys for Theodore A. Blake 
served upon the attorneys for your petitioner the 
amendments—seventy-seven in number—which they 
desired to make to the proposed bill of exceptions. 

That certain of said proposed amendments were al- 
lowed by your petitioner while others were disallowed 
by it, and on the 27th day of March, 1888, your peti- 
tioner s attorneys served upon the said attorneys for 
Theodore A. Blake a notice that said proposed bill of 
exceptions and amendments would be presented to 
Judge Shipman for settlement and signature on the 
10th day of April, 1888, at the United States Court- 
rooms, in the City of New York. 

That said notice of settlement was received and re- 
tained without objection by the said attorneys for 
Theodore A. Blake, and a written admission of the 
service thereof given by them to your petitioner's 
attorneys. 

That on the said 10th day of. April, i888, your pe- 
titioner appeared, by its attorneys, before Judge Ship- 
man, and moved that its said proposed bill of excep- 
tions be settled and signed, and at the same time 
and place the said attorneys for Theodore A. Blake 
appeared and opposed the said motion upon the 
cround that the term of Court at which the said action 
was tried had theretotore expired, to wit, on the 31st 
day of March, and that the forty days’ time allowed by 
the Court at the close of the trial within which to 
prepare and serve a bill of exceptions had also expired, 
and therefore the said Theodore A. Blake was out of 
Court and the Court no longer had jurisdiction over 
him. The said motion was thereupon continued until 
the following day, April 11, when both parties again 
appeared before Judge Shipman, anc the said Judge 
announced his decision sustaining the objections made 
by counsel for said Theodore A. Blake, and refusing to 
settle or sign any bill of exceptions whatever in the 
said cause, for the reason, as then stated orally by him, 
that the term of court at which the action was tried 
had expired, and the forty days originally allowed by 
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the Court had also expired, and no order had been 
made or consent given by the said Blake or his 
attorneys extending the time for signing a bill 

exceptions beyond the term at which the said cause 


was tried, and that no very extraordinary circumstan- 


ces were shown in the case to justify the Court in 
entertaining the application—so that under the rule 
laid down in the case of Muller vs. Ehlers (91 U. 
249), decided by this Honorable Court, your petition- 
er’s application for the settlement and signing of said 
bill of exceptions must be denied. 

That on May 18th, 1888, your petitioner applied to 
his Honor Judge Shipman for a reargument of its 
application to settle and sign its aforesaid bill of 
exceptions, which motion for a reargument was denied 
on or about June 15th, 1888. 

X.—That, as your petitioner is advised, the October 
term of the said Cireuit Court expired on the Saturday 
preceding the last Monday of February, 1888, to wit, 
the 25th day of February, and that on the said last 
Monday of February a new term of said Court began, 
in accordance with the provisions of the Revised 
Statutes of the United States, $ 658. And said section 
658 of the Revised Statutes of the United States as 
construed by the Judges of the Cireuit Court of 
the United States, for the Second Circuit, closes the 
said October Term of the Court, when the February 
term, as provided for by said section, begins, except 
so far as said October term may be extended by ex- 
press adjournment for the completion of unfinished 
business, as was stated by his Honor Judge Lacombe, 
upon the argument before him, of a motion made in 
the aforesaid action, to set aside an execution issued 


therein against your petitioner shortly after the refusal 
of his Honor Judge Shipman to settle a bill of ex- 
ceptions as aforesaid. 

XI.—That by the appointment or designation of 
Judges to hold the Circuit Court in and for the 
Southern District of New York for the year 1888, made 
by the Honorable William J. Wallace, Circuit Judge, 


—— 
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and filed in the office of the Clerk of said Court, on the 

day of 1887, the Honorable Nathaniel 
Shipman, District Judge for the District of Connecticut 
was assigned to hold said Court for two weeks, be- 
ginning on the 16th day of January, 1888; that the 
session of the said court held by Judge Shipman term- 
inated on Friday, the 27th day of January, 1888, and that 
during the period from said last-mentioned day till the 
first Monday of April, when the April term of said 
Court began, the said District Judge for the District 
of Connecticut was not assigned to hold any court 
within the Southern District of New York, and as 
your petitioner is informed and believes the said Dis- 
trict Judge was not at any time between the said 27th 
day of January, 1888, and the first Monday of April, 
1888, within the Southern District of New York for 
any official purpose. 

XI1.—That among the rules of practice adopted by 
the Cireuit Court of the United States for the South- 
ern District of New York. and in foree prior to the 
passage of the Act of Congress passed L872, and 
now forming §$ 914 of the Revised Statutes, were the 


following : 
RULE 67. 

\\ henever it shall be intended to move to set aside a 
verdict, except for trregularity, a case may be prepared 
by the party intending the motion, and a copy thereof 
served on the opposite party, before judgment is ren- 
dered and entered upon such verdict, who may, within 
four days thereafter, propose amendments thereto, and 
serve a copy on the party who prepared the case, and, 
if the parties.cannot agree together in regard to such 
amendments, then, within four days thereafter, either 
party may give the other notice to appear within a 
convenient time and not more than four days after 
service of such notice, before the Judge who tried the 
cause, to have the case and amendments settled ; and the 
Judge shall thereupon correct and settle the same as 
he shall deem to consist with the truth of the facts; 
but if the parties shall omit, within the several times 
above limited, unless the same shall be enlarged by a 
Judge, the one to propose amendments and the other to 
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notify an appearance before the Judge, they shall 
respectively be deemed, the former to have agreed to 
the case as prepared, and the latter to have agreed to 
the amendments as prepared ; and if the party omit to 
make a case within the time above limited, unless the 
same shall be enlarged as aforesaid, he shall be deemed 
to have waived his right thereto. 


RULE 69. 


Where exceptions to the opinion of the Court are 
taken by either party on the trial of a cause, or there 
is a demurrer to evidence interposed, ora special verdict 
found, the party shall not be required to prepare his 
bill of exceptions at the trial, or his demurrer or state- 
ment of the evidence, or to put in form the special 
verdict, but shall merely reduce such exceptions to 
writing or make a minute of the demurrer to the evi- 
dence and of the facts found specially by the jury as 
the case may happen to be, and deliver it to the Court; 
or the Court will themselves, at the request of either 
party, note the point, and the bill of exceptions, demur- 
rer to evidence and special verdict shall afterwards be 
drawn up, amended and settled within such times and 
under the same rules and regulations as are observed 
with respect to cases. 

That said rules, as your petitioner is informed and 
believes, have not been abrogated, but are still in force, 
except so far as they may have been modified by the 
rules and practice of the Supreme Court of the State 
of New York, relating to bills of exceptions and the 
provisions of said S914 of the tevised Statutes. That 
the rules of practice of the Supreme Court of the State 


of New York applicable to actions at law in force at all. 


times since January 1, 1888, as well as long prior 
thereto, provide among other things as follows: 


RULE 32. 


Whenever it shall be necessary to make a case, or a 
case and exceptions, or a case containing exceptions, 
the same shall be made, and a copy thereof be served 
on the opposite party within the following times: 

If the trial was before the court or a referee (includ- 
ing trials by a jury of one or more specific questions 
of fact in an action triable by the Court), within 
ten days after service of a copy of the decision, or 


Se 


thereon. 

In the Surrogate’s Court, within ten days after ser- 
vice of a copy of the decree or order and notice of the 
entry thereof. : 

If the trial were before a jury, within ten days after 
the trial,or within ten days after notice of the decision 
of a motion for a new trial,if such motion be made and 
be not decided at the time of trial, or within ten days 
after notice of the entry of judgment, under section 
1185 of the Code. 

The party served may, within ten days thereafter, 
propose amendments’thereto aud serve a copy on the 
party proposing the case or exceptions, who may then, 
within four days thereafter, serve the opposite party 
with a notice that the case or exceptions, with the pro- 
posed amendments, will be submitted at a time and 
place to be speeitied in the notice, to the Justice, Sur- 
rogate or Referee before whom the cause was tried, for 
settlement. 

Whenever »nnendments are proposed to a case or ex- 
ceptions, the party proposing such case or exceptions 
shall, before submitting the same to the Justice, Sur- 
rogate or Referee for settlement, mark upon the sev- 
eral amendments his proposed allowance or disal- 
lowance thereof,and shall have plainly marked thereon 
and also upon the stenographer’s minutes the 
parts to which the proposed amendments are ap- 
plicable, together with the number of the amend- 
ment. And if the party proposing the amendments 
claims that the case should be made to conform to the 
minutes of the stenographer, he must refer at the end 
of each amendment to the proper page of such min- 
utes. The Justice, Surrogate or Referee shall thereupon 
correct and settle the case. The time for settling the 
case must be specified in the notice, and it shall not be 
less than four or more than twenty days after service 
of such notice. The lines of the case shall be so num- 
bered that each copy shall correspond. The Surrogate, 
on appeals from lis court, may by order allow further 
time for the doing of any of the acts above provided 
to be done on such appeals. 

Cases reserved for argument, and special verdicts, 
shall be settled in the same manner. ‘The parties may 
agree on the facts proven to be inserted in the case, 
instead of the testimony, on the approval of the Justice. 

All requests to find facts or conclusions of law must 
be made iu writing to the Judge or Referee before whom 
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the trial was had, at or before the time of the submis- 
sion of the action for decision, and the Court or 
Referee shall not. after he shall have made and settled 
the findings and conelusions so submitted, make addi- 
tional findings of fact or conclusions of law. 


RULE 34. 


A bill of exceptions shall only contain so much of 
the evidence as may be necessary to present the ques- 
tions of law upon which the same were taken on the 
trial; aud it shall be the duty of the Justice, upon 
settlement, to strike out all the evidence and other 
matters which shall not have been necessarily inserted. 

A case or exception shall not contain the evidence in 
hue verba. or by question and answer, unless ordered 
by the J ustice. Surrogate or Referee by or before whom 
the same shall be settled. sut the facts of the case, 
tovether with the rulings on the trial, shall be stated 
in a narrative form, except that where it is claimed by 
either party that any particular testimony should be 
in hwe verba, the Justice, Surrogate or Referee who set- 
tles the case shall determine whether or not a proper 
presentation of the case for review requires such a 
portion of the evidence to be so stated in hee verbu, in 
which case the case shall be made accordingly. 

And in case any case or bill of exceptions does not 
conform to this rule the Court before which the same 
shall be brought for review may order the same back 
for resettlement, or may direct that no costs shall be 
taxed for the printing of so much of the case as it shall 
dleem to have been unnecessarily inserted. 

Exhibits shall not be printed at length, unless the 
Justice, Surrogate or Referee so direct. 

XI11.—That on the 27th day of April, 1888, a writ 
of error to review the said judgment, and also a cita- 
tion to the said Theodore A. Blake, were issued out of 
this Court, which writ and citation have been duly 
served upon the said Theodore A. Blake, and the usual 
security required by law to make said writ operate as a 
superseveas has been executed, approved and filed, as 
will more fully appear from the return made to the 
said writ of error by the Clerk of the Cireuit Court 
for the Southern District of New York, on file in this 


Court. 
XITV.—That unless a writ of mandamus shall be 
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granted, compelling the said District Judge of the 
District of Connecticut to settle and sign a bill of ex- 
ceptions according to the proceedings had before him 
on the trial of the said action, your petitioner will 
be without any remedy for the correction of the 
errors which your petitioner is advised by counsel were 
committed by the said Judge upon the trial as afore- 
said, which errors were prejudicial to the rights of 
your petitioner, as it is likewise advised by its coun- 
sel ; and it will be deprived of the right, to which by 
law it is entitled, of having the rulings made by the 
Court upon the trial of said action touching questions 
of law, adverse to your petitioner, and to which excep- 
tions were duly taken by it, reviewed, and any errors 
to its prejudice corrected by this Honorable Court. 

Wherefore, your petitioner prays that a writ of man- 
damus be granted by this Honorable Court command- 
ing the saidl Honorable Nathaniel Shipman, as District 
Judge of the District of Connecticut, assigned to hold 
Circuit Courts within the Southern District of New 
York, to settle the bill of exceptions tendered by your 
petitioner according to the truth of the matters which 
took place before him on the trial of the aforesaid ac- 
tion, and when so settled to sign the same as of the 
10th day of April, 1888, that being the day when the 
said bill of exceptions was submitted to him. 

And your petitioner will ever pray. 

THe CHaTEAuGAY Ore anp Iron Company, 
By Smirn M. WEEp, 
President. 


SraTe oF New York, 
Southern District of New York, ~ ss. : 
City and County of New York. 

Smith M. Weed, being duly sworn, says that he is 
President of the Chateaugay Ore and Iron Company, 
the petitioner above named. That he has read the 
foregoing petition, and knows the contents thereof, and 
that the same is true of his own knowledge, except as 
to those matters therein stated to be alleged on infor- 
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mation and belief, and as to those matters he believes 
it to be true. 
SmirHh M. Weep. 


Sworn before me, this } 

day of October, 1888. ’ 

JOHN A. SHIELDS, 

U. S. Cireuit Court Commissioner for 
Southern District of New York. 
STATE OF New York, 

Southern District of New York. + ss. : 
City and County of New York, | 
Y ' 
. se ; . 
Frank E. Smith, being duly sworn, says that he is | 


an attorney and counsellor at law, and is one of the 


attorneys for the Chateaugay Ore and Iron Company. 
That he has read the foregoing petition and knows the 
contents thereof, and that the same, so far as it relates 
to proceedings had in court upon the trial of the 
action therein referred to, and so far as it relates to 
proceedings had for the purpose of procuring the 
allowance of a bill of exceptions in the said action is 
true of his own knowledge. 
FRANK E. SMITH. 
Sworn before me, this 
day of October, 1888. ( 
JOHN A. SHIELDS, 
U. S. Commissioner for 
Southern District of N. Y. 


Supreme Eourt of the United States. 


OCTOBER TERM, 1888. 


Kr parte ° 
In THE MATTER 


of On petition for a 


we writ of Mandamus. 
He CHATEAUGAY Ore AND [Ron 


COMPANY, 
Petitioner. 


On consideration of the petition for a writ of manda- 
mus, herein, andon motion of Mr. Frank E. Smith, of 


counsel for the petitioner, 


It is now here ordered by this Court that cause be 
shown by the Honorable Nathaniel Shipman, District 
Judge of the United States for the District of Connec- 
ticut, sitting as a Circuit Judge in and for the Southern 
District of New York, and Theodore H. Blake, before 
this Court on Monday, the 12th day of November, A.D, 
1888, at twelve o'clock, noon, or as soon thereafter as 
counsel can be heard, why a writ of mandamus should 


not issue as prayed in said petition. 


October 15, 1888. 


IN THE 


Supreme Court of the United States. 


In the Matter 
of 


The Petition of the CHATEAUGAY 
ORE AND [RON CoMPANY for a 
Writ of Mandamus upon Hon. 
NATHANIEL SHIPMAN, Justice, 
&ec., and THroporeE A. BLAKE. 


Theodore A. Blake, one of the respondents, respect- 
fully shows to this Honorable Court, by way of answer 
to the said petition, the following facts: 

That he commenced two actions at law in the said Cir- 
cuit Court against the petitioner, one to recover the bal- 
ance due him on an agreement in writing for the con- 
struction of a mill for crushing iron ore, the other for 
machinery sold, which actions were consolidated by an 
order entered by consent. 

The petitioner's answers admitted the construction of 
the mill and the delivery of the machinery, but averred 
that the mill had not the capacity to crush 600 tons of 
ore daily, guaranteed by the written agreement, and de- 
manded $52,000, or more than double the contract price 
of the mill, as damages. 

The length of the trial is somewhat exaggerated in the 
petition, and was caused by an exhaustive examination 
by the petitioner of the running of the mill from its 
completion, Sept. 26. 1887, down to the trial, during 


which time it crushed and separated 122,800 tons of 
rock ore. The daily capacity of the mill was the ques- 
tion litigated. The respondent called but two witnesses. 
One was his agent in the construction ; he other an em- 
ployee of the petitioner in running the mill. 

After examining seven witnesses, and the argument to 
the jury, the petitioner presented eighteen written re- 
quests to the Court to charge all relating to the capacity 
of the mill. 

About four vears before the date of the contract in 
question, respondent had built for the petitioner another 
crushing mill of 200 tons daily capacity. 

The Court, among other things, charged the jury that 
the first question for their consideration was in regard to 
‘the set of ‘machinery or crushing plant, which the 
** plaintiff warranted would have a capacity of 600 tons 

of ore daily, which should be crushed to pass through 

‘around hole, 4 of an inch in diameter, and is, did 
the machinery or mill comply with the requirements 
of the warranty ? 

‘* The contract was for a very large set or double set of 

crushing machinery of powerful character, to be sub- 

‘jected to heavy work and to great strain ; and speci- 
fied that it should have a capacity of 600 tons daily ; 
which meant that with an adequate supply of proper 
ore and fairly and reasonably tended and cared for, it 
should have a continuous ordinary working capacity 
of receiving and crushing 600 tons of ore per day, for 

a continuous period of time sufficient to subject the 

machinery to an adequate test. Breakages and con- 

sequent delays resulting from ordinary wear and tear, 
and the natural incidents of such machinery, were not 


guaranteed against. It was agreed by the guaranty 
‘‘ that the defects of the machinery, owing to unsuita- 
‘* ble size or non-adaptation of the parts to each other, 
‘* or defective construction or workmanship, should not 


‘** be such as to continuously prevent its 600 ton capac- 
ity. It was not within the purview of the guaranty 
that machinery of this large and ponderous character 
should never have an interruption, or should from the 
very beginning work with perfect smoothness, but it 
was to be operated long enough and for a sufficiently 
continuous period of time to ascertain its daily ea- 
pacity under competent management, and treated and 
tended properly, and furnished with proper ore. 
‘The plaintiff in guarantéeinga daily capacity, is to 
be understood as contracting in view of the known 
circumstances or the circumstances which he had 


‘adequate reason to known were those under which the 
defendant's mine was ordinarily worked, because he 
had previously contracted with them and had an op- 
portunity of knowing the manner in which they ordi- 

‘narily and usually worked their mining property, and 
if the usual and customary number of hours per day 


‘was known to him, or he had previously adequate 
‘reason to know to be twenty, then the daily capa- 
city was to be during twenty working hours.”’ 
‘* The ore which was to be treated or crushed was the 
ordinary and usual admixture of ore as it comes from 
the mines. It was not to be exclusively fine and not ex- 
‘clusively coarse, but the usual and customary mixture. 
The plaintiff did not guarantee to crush 600 tons of ore 
‘improperly mixed or presented to the machines under 
conditions which were abnormal and destructive to 
‘the property.” 
‘This being the construction of the contract was it 
‘fulfilled 4 The plaintiff takes the burden of proof.” 
Further instructions were given by the Court covering 
all the other branches of the case. The jury after a brief 
consideration returned a verdict for the plaintiff for the 
full amount claimed. 
On the 25th of January, after the verdict, the peti- 


tioner moved orally to set it aside as against evidence, 
and for a new trial upon a bill of exceptions to be there- 
after drawn. The Court overruled the motion to set 
aside the verdict and ordered judgment thereon to be 
entered ; and that the defendant have a stay of forty 
days to prepare and serve its bill of exceptions, and 
a further stay until the decision of such motion fora 
new trial upon said bill of exceptions. 

No bill of exceptions was presented to the Court for 
allowance until April 10th, or five weeks after the ex- 
piration of the forty days, nor was any extension of the 
time allowed by the Court or by stipulation nor was any 
such extension applied for either to the Court or this 
respondent. 

On March 3d, within two days of the expiration of the 
forty days, the petitioner delivered to respondents’ attor- 
ney a document or 7& type written folio pages, of 27 
lines each, endorsed as its ** proposed bill of exceptions.”’ 
Seventy-two pages of it comprised selected portions of 
the evidence. It proposed thirty-two exceptions, twenty 
arising upon the evidence, and twelve upon the charge. 

As the selected extracts from the evidence were mis- 
. leading, and that form of presenting the case, if permit- 
ted, required the addition of other portions, and although 
the forty days had expired, the term had not, and the 
allowance of the exceptions was still within the judicial] 
discretion, the respondents’ counsel procured from the 
petitioner an extension of the time to propose amend- 
ments from March 13th to March 23d, still leaving to the 
petitioner eight days of the term for the presentation of 
the exceptions to the Court and to apply for their 
allowance. 

On March 27th petitioner's attorneys gave notice that 
‘* the proposed bill of exceptions would be presented 
‘** for settlement and signature to the Hon. Nathaniel 
‘* Shipman,’ on the 10th day of April or fourteen days 
thereafter. 


On the 10th day of April, the proposed bill of excep- 
tions was presented, and petitioner made its motion that 
they be then signed. No excuse whatever was made or 
attempted for the negligence and delay. 

Counsel for respondent objected that the time allowed 
by the order of January 25th had long expired, that no 
application for its extension had been made, that the 
October Term of the Court had expired, and the parties 
were no longer in Court, that, if the Court might law- 
fully, in its discretion, entertain the petitioner’s motion, 
under the statutes and rules of the Court, that no reason 


was shown for the exercise of that discretion. 

After argument, at the request of petitioner's counsel, 
the hearing was postponed until the next day, when pe- 
titioner appeared with Mr. Wetmore as additional 
counsel, and the motion was by him argued at length. 
He cited the decisions of this Court supposed to be in 
point, including Davis vs. Patrick, 122 U. 8., 138.. Jus- 


tice Shipman, at the close of the argument, denied the 
motion. 

At these two hearings, no claim or suggestion of the 
expiration of the October Term of the Cireuit, at any 
other time than on Saturday the 31st of March preceding 
the first Monday, being the second day of April, 1888, 
was made by petitioner’s counsel, although respondent's 
counsel claimed that, in the absence of a prior adjour- 
ment, that term expired on the week day preceding the 
date fixed by statute for the commencement of the regu- 
lar April Term. 

On the hearing of another motion before Justice La- 
combe, made sometime afterwards, a query was sug- 
gested by the Justice, whetner under Sec. 658, Rev. 
Stat. U. S., the February Term ‘‘ for the trial of crimi- 
nal causes and suits in equity’’ was not a regular term 
which ended the October Term when the February Equity 
and Criminal Term commenced. After this suggestion 
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was made the petitioner applied to Justice Shipman for 
a rehearing of its motion denied April 11th. After argu- 
ment by written briefs, in which petitioner made the 
new point that the October Term ended in February and 
not on March 31st; the petitioner's motion for a rehear- 
ing was denied. 

Respondent is advised by counsel that the statement 
in the twenty-second folio of the petition relating to the’ 
‘‘closing*’ of the October Term of said Court is either 
misleading or incorrect ; that, by the terms of said Sec- 
tion 658, as well as the general understanding of the bar, 
and the opinions of the Court found in the reported 
cases, the construction of said section adopted by the 
counsel for both petitioner and respondents and the 
Court on April 10th and 11th is the correct, lawful con- 
struction. 3 : 

The respondent does not know whether Justice Ship- 
man was not within the Southern District of New York 
for any official purpose between said ‘‘ 27th of January, 
1888, and the first Monday of April, 1888,”’ as stated in 
folio 25 of the petition, but he does know that at least 
there Judges of the Federal Courts are residents of said 
District, and that the attorneys for the petitioner have 
several times applied to Justice Shipman for orders, and 
twice have had hearings in this case before Justice 
Shipman at Hartford, about three hours travel from 
New York, where he resides. On one of these hearings, 
respondent attended with his counsel. 

This respondent denies that any substantial error, 
prejudicial to the rights of the petitioner, was com- 
mitted by said Judge upon said trial, or that it will be 
deprived of any right, as stated in Folio 40 of said 
petition ; on the contrary, thereof, he is advised by his 
counsel, and believes that many of said proposed ex- 
ceptions are trivial, and none of them involve the sub- 
stantial merits of the action. 


This respondent humbly represents 

That after a trial of the merits before a Court, of ex- 
perience and authority, a jury has decided that he is 
entitled to compensation for his labor and goods, the 
use and proceeds whereof the petitioner is now enjoy- 
ing; that he has recovered a judgment therefor in con- 
formity to law 

That by its own negligence and failure to conform to 
an order of the Court, made on its motion, the petitioner 
has waived its right to file exceptions, and further delay 
the payment of the respondent's claim. 

That it has applied to the Court to be relieved from 
the consequences of its said negligence, and after 
hearing and rehearing, the Court has decided against its 
application. 

That he is advised by counsel, that by the statutes 
and rules and practice of the Courts, no exceptions can 
be alleged or taken against such decision. 

He therefore respectfully suggests that the prayer of 
said petition should be denied. 


STATE AND SOUTHERN DISTRICT } 
or New YorK, ss. : 
City and County of New York, \ 


THEODORE A. BLAKE, one of the respondents to said 
petition for a writ of mandamus, being sworn, deposes 
that he has read the foregoing answer and knows the 
contents thereof; that he was present in Court, and 
heard what was stated at the several hearings in said 
answer mentioned ; that the said answer is true of his 
own knowledge, except as to those matters therein 
stated to be alleged: on information and belief, and as to 
those matters he believes it to be true. 


— 


Sworn before me, this 
day of November, 1888. \ 


Markt B. Brown, Printer and Stationer, 49 and 51 Park Place. 
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Supreme Court of the dnited States. 


In THE MATTER 
of 


The Petition of THe CHATEAUGAY 
OrE AND [Ron CoMPANY, praying 
for a Writ of Mandamus. 


Brief in Support of Petition. 


The object of this petition is to procure for the 
petitioner the signing and settlement of its bill of 
exceptions on an appeal taken to this Court. 


The learned Judge, before whom the action was tried 
in the Court below, declined to settle and sign the bill 
of exceptions on the ground that it was presented after 
the expiration of the term at which the case was tried, 
without due extension by order of Court, or consent of 
parties. 

The petitioner respectfully submits that this was 
error; that the time to present said bill of exceptions 
had been duly extended beyond the expiration of said 
term, both by order of Court, and by consent of par- 
ties, and that it was a matter of right that the same 
should be settled and signed at the time it was pre- 
sented. 

The facts set forth in the petition, material to the 
point at issue are, chronologically, as follows: 

On the 25th day of January, 1888, verdict was 
rendered against the petitioner and the Judge before 


2 


4 whom the case was tried thereupon made an order 
granting the petitioner forty days in which to prepare 
and serve a bill of exceptions. 


Moving Papers, pp. 3, 4, fols. 9, 12, 13. 


The Court adjourned on the 27th day of January, 
1888, and the term of the Court expired the 25th day of 
February, 1888, the Saturday preceding the commence- 
ment of the new term, and the said expiration of the 
term occurred within the said forty days allowed the 

5 petitioner to present its bill of exceptions, and eleven 
days before the expiration of said forty days. 


P. 6, fols. 21, 22, p. 7, fol. 24. 


On the 3d day of March, 1888, four days before the 
expiration of said forty days, the petitioner served its 
bill of exceptions on plaintiff's attorney, who accepted 
service thereof, and, ten days thereafter, applied for 
and obtained trom the petitioner’s attorneys, by written 
stipulation, a consent extending their time to serve re 
amendments to the proposed bill of exceptions, ten 
days, to wit, to March 23, 1888. 


pp. 4, 5, fols. 14, 15. * 


On the 25d day of March, 1888, the expiration of 
said ten days, plaintiff's attorneys served their pro- 
posed amendments, to some of which the petitioner’s 
attorneys agreed and to some of which they did not, 
and within four d: ays after the service of s: aid proposed 

7 amendments, to wit, on March 27, 1888, served notice 
on plaintiff's attorneys that they would present the 
said bill of exceptions for settlement and signature, 
fourteen days thereafter, to wit, on April 10, 1888, to abe. 
his Honor Judge Shipman, who tried the ease, and 
who was assigned to return into the Southern District, 
where the cause was tried for the term of Court begin- 


ning the first Monday of April, 1888, viz.: April 2, yo? 
1888. 


P. 5, fols. 16, 17, p. 7, fols. 24, 25. 
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Plaintiff's attorneys accepted and retained said 
notice without objection, but on the presentation of 
said proposed bill for settlement and signature at- 
tended, and then and there for the first time raised 
the objection that it was too late to present said bill 
for settlement and signature, because the term at 
which the action had been tried had expired, which 
objection was sustained, and the learned Judge de- 
clined to settle or sign said bill of exceptions, as set 
forth in the moving papers. 


P. 5, fols. 17, 18, 19, p. 6, fol. 20. 


The 69th rule of practice of the Court in which the 
cause was tried requires that the bill of exceptions 
shall be “* drawn up, amended and settled within such 
times and under the same rules and regulations as are 
observed with respect to cases,” which last are pro- 
vided for by the 67th rule, which prescribes that a 
case may be prepared and a copy served upon the 
opposite party at any time before judgment is entered 
upon the verdict which it is desired to be set aside; 
amendments may be served upon the party proposing 
the case within four days thereafter, and, if parties 
cannot agree together in regard to such amendments, 
then, within four days thereafter, either party may 
give the other notice to appear “ within a convenient 
time and not more than four days after service of such 
notice, before the Judge who tried the cause to have 
the case and amendments settled.” 


Petition, pp. 7 and 8. 


The foregoing facts show the following state of 
affairs : 

1. The specific rules of court above quoted seem to 
supersede for that court the general unwritten rule of 
practice that a bill of exceptions must be signed and 
filed before the expiration of the term at which judg- 
ment is rendered. If, for example, the verdict on a 
trial was given only three days before the expiration 
of the term, the bill of exceptions could not be settled 
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12 


13 


14 
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and signed within the times prescribed in the above- 
quoted rules, for proposing said case and amendments, 
until after the expiration of said term, and the general 
rules appear to be a substitute for the special exten- 
sion of time, which, in the case supposed, it would 
otherwise be necessary to obtain by special order of 
Court, or consent of parties. 


This is in accordance with a very general modern 
practice and one which has for many years prevailed 
in the New York State Courts, whereby the proposing 
and settling of cases and bills of exceptions are limited 
to a prescribed number of days, without regard to the 
expiration of the term. 


2. However this may be, there was, in this case, a 
special order of Court, made immediately upon the 
conclusion of the trial, permitting judgment to be 
entered upon the verdict, but giving the petitioner 
forty days time within which to prepare and serve the 
bill of exceptions, thus extending the time for that 
purpose beyond the time when the judgment was 
entered and beyond the expiration of the term, because 
both events happened within the said forty days, and 
to give the order any other interpretation would nul- 
lify it. 


It seems to have been assumed in the first instance 
by the learned Judge to whom the bill of exceptions 
was presented, that the term expired after said forty 
days and on March 31, 1888, the day preceding the 
beginning of the April term, instead of February 25, 
1888, the last secular day preceding the beginning of 
the February term, and, therefore, within said forty 
days ; but he declined to reconsider his decision upon 
that ground, when it was presented to him on a motion 
for a rehearing. 


As matter of both fact and law the petitioner respect- 
fully contends that the term expired February 25. 


Ys 


The Revised Statutes provide, in respect to the 
terms of Court for the Cireuit Court for the Southern 
District of New York, as follows: 


“Src. 658. The regular terms of the Cireuit Courts 
“shall be held in each year at the times and places 


s¢ following : * * ad 


“In the Southern District of New York, at the City 
“of New York, on the first Monday-in April and the 
“third Monday in October ; and for the trial of criminal 
“causes and suits in equity, on the last Monday in Feb- 
“ruary; and exclusively for the trial and disposal of 
‘“ criminal cases and matters arising and pending in said 
“ Court, on the second Wednesday in January, March, 
“and May, on the third Wednesday in June, and 
“on the second Wednesday in October and December ; 
“* Provided, That the holding of any of the last men- 
‘“ tioned terms for criminal business shall not dispense 
“ with nor affect the holding of any other term of the 
“ court at the same time, and that the pending of any 
“ other term of the court shall not prevent the holding 
“ of any of the said terms for criminal business.” 


R. 8., Sec. 658, p. 121. 


The general rule is that a regular term of Court con- 
tinues until the beginning of the next stated term. 
Under the operation of this rule the October term of 
the Cireuit Court for the Southern District of New 
York terminates the day before the commencement of 
the next or February term. 


Freeman on Judgements, Sec. 90. 


= 
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No reason has been suggested for construing the 
section under examination so as to create an exception 
to this rule, except the fact that the section limits the 
February term to the trial of criminal causes and suits 
in equity, but this is certainly no reason and no ground 
has, so far as counsel have heard or are aware, ever been 
stated why it should be considered a reason for creating 
such an exception. To fix a definite limit to a stated 
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term it is held, as a general rule of legal interpretation, 
to continue until the beginning of the next term, and 
the particular class of business which may be assigned 
to the successive terms can have no effect upon that 
rule, and is an immaterial circumstance. The rule will 
be followed unless a special exception shall be pre- 
scribed, and the section under consideration affords an 
instance of this, and presents a strong argument in 
favor of the interpretation here claimed. It prescribes 
certain terms which are exclusively for the trial and 
disposal of criminal cases and matters, with a proviso 
that the holding of said terms for criminal business 
shall not dispense with, nor affect the holding of any 
other term of the Court. The use of the proviso as to 
the effect of the criminal terms, shows that without 
the proviso the terms at which other than criminal 
business was done might be determined by the com- 
mencement of the said criminal terms, and as the pro- 
viso does not cover the February term which includes 
equity causes and also is not in the group of “ last- 
to which the proviso specifically 


, 


mentioned terms’ 
refers, the general rule already stated makes the begin- 
ning of the February term the end of the October 
term. 

Moreover, as matter of fact, the Cireuit Court for 
the Southern District of New York, in accordance with 
the view here urged, regards and holds the October 
term as terminating at the beginning of the February 
term, and although there is no record of this fact in 
any filed decision, it was orally announced from the 
bench upon one of the proceedings in this cause, and 
counsel were authorized by one of the said Circuit 
Judges, to make a statement to that effect in urging 
the motion for a rehearing. 

Inasmuch, therefore, as by reason of the foregoing 
facts the term of Court had expired before the time 
allowed to propose the bill of exceptions, the expira- 
tion of said term was no reason for denying the pe- 
titioner’s right to have its bill of exceptions signed 
and settled. 


, 
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The only irregularity in the proceedings of the pe- 24 
titioner’s attorneys was in making their notice for the 
settlement of the case, after the failure to agree upon 
the proposed amendments, a fourteen day notice instead 
of a four day notice. They did this on the supposition 
that, as the case was on the law side of the Court, the 
practice of the New York State Courts prevailed, as to 
making and settling bills of exceptions, and that prac- 
tice prescribes a notice of not less than four or more 
than twenty days for presenting them for final settle- 
ment. 25 


If they were in error in this respect the error was 
waived. It was impossible to give the four days 
notice required by the rule because the learned 
Judge who tried the cause was not within the 
District during that period. An extension of 
time would in any event have been necessary. 
The petitioners made the notice for. more 
than four days and for a date after the Judge who 
tried the cause was again assigned to duty within the 
district, and by keeping the notice without objection 26 
plaintiff's attorneys impliedly consented to that arrange- 
ment. They waived the four-day notice and consented 
to take a fourteen-day notice, as they had the right and 
the power to do. They should have, with reasonable 
promptness, returned the notice, as too late, if they 
made that objection. The petitioner’s attorneys could 
then have obtained the necessary extension by order. 
It would sanction an act of bad faith and inflict gross 
injustice to permit the plaintiff's attorneys thus to mis- 
lead the petitioner's attorneys and to take advantage of 27 
that fact to throw them out of court. 


It will be observed that the expiration of the term 
had nothing to do with this irregularity. The term had 
expired long before, and it should not be allowed any 
different effect because it happened after the expiration 
of the term than it would have had if it had happened 
before the expiration of the term. The time to propose 
the bill of exceptions had already been extended be- 
yond the expiration of the term. 
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It is respectfully submitted that the learned Judge 
in the Court below was in error when he supposed that 
the rule laid down in J/ii/ler vs. Khlers (91 U.S., 249), 
required him to refuse to sign and settle the petitioner's 
bill of except 1ODS, because of the expiration of the term 
at which the judgment was rendered. That case ex- 
pressly recognizes the power to extend that time by 
order of Court or consent of parties, and that power 
had, in this instance, been exercised. 


To grant an order extending the time to serve a pro- 
posed bill of exceptions until after the term at which 
judgment was rendered and then to refuse to sign it 
because the term had expired when it was offered for 
signature, cannot be made consistent. 


The petitioner’s attorneys were in no degree wanting 
in diligence. The policy and reason of the rule laid 
down in Miller v. Ehlers was not violated, any more 
than its letter. None of the mischiefs therein referred 
to have or could occur. 


The rules of Court contemplate a settlement of bills 
of exceptions, as far as possible by the parties them- 
selves, leaving to the Judge the settlement of disputed 
points only and such general revision of the proposed 
case as he may deem proper or advisible. Where one 
side proposes its case with due diligence and the other 
side has proposed its amendments, an error of a few 
days in the length of the notice of presenting the bill 
for final settlement is trivial and one easily waived. 
To hold the contrary would practically deprive the 
defendants of their right to appeal and amount toa 
denial of justice. The right for the rendering effectual 
of which this Court was established, is a right of which 
the citizen is not to be lightly deprived. 


It is respectfully submitted on the part of petitioner 
that the bill of exceptions was duly presented for settle- 
ment and signature within the time allowed for that 
purpose by the standing rules of the Court, as extended 
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by the special order of the learned Judge and the con- 
sent of the plaintiff's attorneys, and that it is a matter 
of right that said bill should be settled and signed. 


This right having been denied them by the learned 
Judge, whose duty it was to settle and sign the bill of 
exceptions, the only appropriate remedy is a mandamus 
from this Court to compel the performance of that 
duty. 

Ex parte Crane, 5 Peters, 190. 

Ex parte Bradstreet, 6 Peters, 774. 

Ex parte Bradstreet, 7 Peters, 634. 

High on Extraordinary Legal Remedies, 
$§ 199, 200. 


The motion for an order to show cause should there- 
fore be granted. 
EpmMUND WETMORE, 
Counsel! for Petitioner. 
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Supreme Court of the elnited States, 


OCTOBER TERM, 1888. 


Kr parte ° 
IN THE MATTER 
of Original, No. 3. 


The Petition of THe CHATEAUGAY 
Ore AND [ron COMPANY, pray- 
ing for a writ of mandamus. 


Additional Brief in Support of the 
Petition. 


The petition herein is founded upon the elaim that 
the bill of exceptions, which was submitted to Judge 
Shipman April 10, 1888, was prepared and submitted 
in proper time. 


This brief 1s offered in further support of the peti- 
tioner’s position. 


For convenience of reference the steps taken to 
procure the bill of exceptions and the different dates 
are again stated, and are as follows: 


1. January 25, 1888, and during the October, 1887, 


term. Verdict rendered against petitioner (Petition, 
fols. 8, 9). 


2. Motions then made in open Court in presence of 


counsel for the adverse party ; 
(a.) To set aside the verdict as against the evidence. 


(4.) For a new trial on the exceptions taken to the 


rulings of the Court. 


(c.) For an extension of time within which to prepare 
and serve a bill of exceptions. 


(d.) For a stay of proceedings. 


Petition, fol. 12. 


These motions were disposed of by the Court, as fol- 
lows: The motion to set aside the verdict was denied ; 
the motion for a new trial was entertained, but the ar- 
gument of it postponed to a future day to be fixed 
when the bill of exceptions was settled; forty days’ 
time was granted in which to prepare and serve a bill of 
exceptions ; judgment was directed to be entered, but 
execution thereon Was stayed until the decision of the 


motion for a new trial. 
Petition, fol. 13. 
3. January 27, 1888. The session of the Court pre- 
sided over by Judge Shipman adjourned, and the said 


Judge then departed from the District and did not re- 
turn into it until April 2, 1888. 


Petition, fol. 24. 
4. January 31,1888. Juwigment entered. 
Petition, fol. 14 


5. February 21, 1888. Expiration of October, 1887, 


term. 
Petition, fol. 22. 


6. March 3, 1888. Bill of Exceptions prepared by 
petitioner and served on the adverse party. 


Petition, fol. 14. 


7. March 5, 1888. Expiration of the forty days al- 
lowed within which fo prepare and serve bill of excep- 


tions. 


8. March 13, 1888. Ten days further time within 
which to propose amendments to bill, asked for by ad- 
verse party and granted by petitioner. 


Petition, fol. 15. 


9. Mareh 23,1888. Amendments to bill served by 
adverse party on the petitioner. 


Petition, fol. 16. 


10. March 27, 1888. Notice served by petitioner on 
adverse party to appear before Judge Shipman on 
April 10, 1888, to settle the bill. 


Petition, fol. 17. 


ll. April 2, 1888. Beginning of the April term of 
the Court and return of Judge Shipman into the Dis- 
trict. 

Petition, fol. 24. 


12. April 10 and 11, 1888. Appearance of the parties 
before Judge Shipman to settle the bill, and his refusal 
to entertain it. 


13. April 11, 1888. Stay of proceedings vacated. 


14. April 17, 1888. Order vacating stay of proceed- 
ings resettled. 


(The last two facts do not appear on the face of the 
petition, but the order itself as resettled, showing the 
date of its entry, has been returned by the Court below 
as a part of the proceedings in the cause, and the peti- 
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tioner begs leave to refer to the transcript now on file 
in this Court, and which has already been printed, for 
the purpose of establishing these facts. See pp. 27, 28). 


15. April 27,1888. Writ of error and citation sued 
out by petitioner and served.on adverse party and 
supersedeas obtained. 

Petition, fol. 39, 


16. May 18, 1888. Motion for a reargument of peti- 
tioner’s application to settle and sign bill of exceptions 
denied by Judge Shipman. 


Petition, fol. 21. 


It is a general rule of practice that a bill of excep- 
tions taken on the trial must be reduced to form and 
signed by the Judge during the term at which judgment 
is rendered, but this limit of time may be extended by 
the general rules of practice of a particular Court, by 
a special order of Court ina particular case, or by con- 
sent of parties. 

Muller vs. Ehlers, 91 U. S., 249. 

Stanton vs. Embrey, 93 U.S., 548, 550. 
Hunnicutt vs. Peyton, 102 U. S., 333. 
Davis vs. Patrick, 122 U. S., 138, 140, 143. 


U. &. vs. Breitling, 20 How., 252. 


The main reason for this rule seems to be that with 
the expiration of the term the parties are presumed to 
be out of Court, and the Court cannot act upon their 


rights in their absence. 


The case of J/iiller vs. Ehlers, in which this rule was 
enunciated, and upon which stress was laid by Judge 
Shipman in declining to consider the proposed bill, 
was widely different in its facts from the present case. 
In that case no notice was given of the intention of the 
excepting party to apply for a bill of exceptions, either 
during the term or after it. No application was made 


for any extension of time. The bill of exceptions was 
wholly ex parte. 

It was upon such state of facts that the act of the 
Judge in signing the bill of exceptions was declared 
coram non judice, but in giving this decision the Court 
states the general rule as follows: 

“As early as Walton vs. United States, 9 Wheat., 651, 
“the power to reduce exceptions taken at the trial to 
“ form, and to have them signed and filed, was, under 
“ ordinary circumstances , confined to a time not later 
“than the term at which the judgment was rendered. 
“ This, we think, is the true rule, and one to which 
‘there should be no exceptions without an express 
“ order of the Court during the term or consent of the 
“ narties, save under very extraordinary circumstances. 
“ Here we find no order of the Court, no consent of the 
“ parties, and no such circumstances as will justify a 
‘‘ departure from the rule.” 


° 


(Italics not in original.) 


91 U.S. ubi sup., 251. 


In the present case the facts are precisely opposite. 
Here immediate notice was given, time was duly ap- 
plied for and obtained at the trial term, notice of all 
subsequent proceedings was given the adverse party, 
and those proceedings actually participated in by hin. 


The rule, both in its letter and its spirit, we contend 
was complied with by the petitioner. 


Both for reasons already stated in the first brief 
filed, and for others, the bill of exceptions was pre- 
sented for settlement and signature in due time. 


It was assumed, in the original brief, that the judg- 
ment was rendered at the October term at which the 
trial was had. 

In strictness, as will be hereafter noted, the judg- 
ment was not rendered, 7. e., did not become final, until 


) 


the subsequent April term, during which the bill of 
exceptions was submitted, but whether rendered at the 
October or at the April term, the bill of exceptions Was 


submitted in time, because, 


Eins. 


IF IT BE HELD THAT THE JUDGMENT WAS RENDERED 
AT THE OCTOBER TERM, THEN THE TIME FOR SIGNING 
AND SETTLING THE BILL OF EXCEPTIONS WAS DULY EX- 
TENDED BEYOND SAID TERM. 


a By the order of the (Court ital le at thee elose of the 
trial dlowing forty days for that purpose, 


The time so allowed expired March 5, 1888. 


The October term could not have continued beyond 
Saturday, the 25th of February, 1SSS8, because, on Mon- 
day the 27th of February, 1888, a new term of the 
Court began, in accordance with section 658 of the 
Revised Statutes. 


The argument on this point is continued in the 


brief already filed at pp. 5 and 6. 
, 4 By the consent of counsel for thie adverse party. 


It needs no argument to show that consent can be 
evidenced by acts as well as by words. 


If, then, for any reason, the parties might have been 
deemed out of Court either when the October term 
ended and the February term began, or when the forty 
days allowed at the close of the trial expired on March 
5, yet the adverse party to the proceedings to pro- 
cure a bill of exceptions, did not avail himself of such 
dismission, but elected to remain in Court, delayed the 
proceedings by asking time to propose amendments, 
took part in the proceedings by preparing and serving 


amendments, and recognized them as pending down to 
the very last moment by receiving and retaining the 


notice of settlement. 


These acts amounted to a consent on the part of the 
adverse party, to enlarge the time within which the 
bill of exceptions might be allowed, assuming that 
such enlargement was necessary. They are equivalent 
to an unqualified general appearance in the proceed- 
ings instituted by the petitioner to obtain a bill of ex- 
ceptions and a waiver of irregularity, if any existed, in 
the manner in which the adverse party was kept in 
Court. 

Hart vs. Small, 4 Paige, 288. 

Silliman ws. Clark, 2 How. Pr. (N. Y.), 160. 

N. Y. Central Insurance ‘Co. vs. Kelsey, 13 
mow. Pr. (N. ¥.), 535. 

Tidd’s Practice, ). DLS, 


>. The standing rules of the (lourt i? mhich the trial 
IAS had whether the Stat or at he le ral yules of prac- 
hice apply lo proces Ay 1s therein to procure the SLING 
rand selttl ppie yl of (i hyll of ( rceptions, ertend the fine for 
those proceedings, without reqard to the fact that such ex- 


. 


fension AAAs last hie yond this €}i / or thre ferm ct which the 


judqment as rend re dl. 


Rule 67 of the rules for said U. S. Cireuit Court for 
the Southern District of New York, requires the bill 
of exceptions to be prepared and served on the adverse 
party before entry of judgment, unless the time shall 
be enlarged by the Judge, as confessedly was done in 
this ease. That order allowed forty days in which to 
prepare and serve the bill, not forty days within which 
to prepare, serve and procure it to be settled and 
signed. The bill being prepared and served within the 
forty days, the rule then stepped in and granted, if the 
Cireuit Court rule prevail, four days time, and if the 
State Court rules prevail, ten days time to the adverse 
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party to propose amendments. In the present case the 
counsel for the adverse party evidently assumed, as 
did counsel for the petitioner, that the proceedings 
were governed by the rules of State practice, for he 
kept silent until ten days after the service of the pro- 
posed bill (March 3to March 13), when he came in and 
asked for time to propose amendments, which was 
given him, The amendments being served on March 
23, the rules, whichever apply, again gave time, and 
here both rules agree. The party proposing the bill 
has four days time in which to consider the amend- 
ments and accept them, or else, if he reject them, to 


serve notice of settlement. 


‘The latter course was adopted by petitioner in this 
case. Notice of settlement was given, the time being 
fourteen days, as allowed by the State rule, instead 
of four days as allowed by the Circuit Court rule. It 
was, however, in accordance with the preceding prac- 
tice of the adverse party in allowing ten days to 
elapse after the bill was served, without either propos- 
ing amendments or obtaining time, a delay which, 
under the letter of the Circuit Court rule, forfeited his 
right to amend the bill at all, while under the State 
rules it was regular. In addition to this, the notice 
_was received and retained. It gave the adverse party 
more instead of less time than he was entitled to under 
the rule of the Circuit Court. Strict practice would 
require in such a case that a party receiving an irreg- 
ular notice should at once return it, or in some way 
notify the other party that the notice given is not 
acquiesced in. Had this been done the irregularity 
might have been corrected by procuring an enlarge- 
ment by order of Court, because a notice of “ not 
more than four days,” as required by the Cireuit Court 
rule, was not in this instance practicable for the reason 
that the Judge before whom it must be made return- 
able was not within the District when it was served on 
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March 27, and was not expected to return into the 
District, and in fact did not return until April 2, six 
days after the notice was given. 


We submit, therefore, that under all the circum- 
stances, the counsel who caused that notice to be served 
had aright to believe, and rely upon the belief, that 
it was acquiesced in by the other side. Qui tacet 


consentire videtur. 


second. 


THE BILL OF EXCEPTIONS IN THE PRESENT CASE OUGHT TO 
BE CONSIDERED AS HAVING BEEN TENDERED TO THE COURT 
ON MARCH 3, 1888, AND WITHIN THE FORT DAYS ORIGIN- 
ALLY ALLOWED FOR THAT PURPOSE. 


The provisions of the rules of Court requiring the 
proposed bill to be served on the adverse party, 
requiring him to admit its correctness or else point 
out, by proposed amendments, wherein it is erroneous, 
and then requiring the party preparing the bill to 
admit such of the proposed amendments as he properly 
can, are all in the interest of the Judsc aid operate, 
and are intended to operate, to relieve the Judge of the 
burden of examining the whole of the bill proposed, so 
as to see that it states correctly the proceedings on the 
trial to which exceptions were taken. 


When, therefore, a bill of exceptions is drawn up 
and served on the opposite party and thereby put in 
train for settlement, the only acts remaining to be done 
being those which must be done by the Judge, or by 
counsel for the purpose of lightening his labors ; from 
that time, provided the matter be followed up with 
reasonable diligence, the bill ought to be deemed as in 
the hands of the Court. 


Ah Lep vs. Gong Choy, 13 Oregon, 205. 
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In the case cited Thayer, /., says (p. 211): * The bill 
“of exceptions should be tendered to the Judge imme- 
“diately after the trial unless a definite time is given 
“therefor. The nature of the affair requires this to be 
“done. But the settlement and allowance of the state- 
‘‘ment of it may necessarily occupy a long time. In 
“my opinion that matter should be left largely to the 


* convenience of the trial Judge.’ 


Especially ought this to be the rule where, as in this 
case, the party seeking to take advantage of the delay 
in settlement was himself responsible for a part of it 
(see The People vs. Willams, 91 LI1l., 87, 90). 


Third 
bind. 


THE JUDGE HAVING BEEN ABSENT FROM THE DISTRICT, 
BOTH WHEN THE OcToBER TERM EXPIRED AND ALSO WHEN 
THE FORTY DAYS ALLOWED BY THE ORDER MADE AT THI 
CLOSE OF THE TRIAL EXPIRED, THE BILL OF EXCEPTIONS 
WAS SEASONABLY TENDERED IF SUBMITTED TO THE JUDGE 
WITHIN A REASONABLE TIME AFTER HIS RETURN. 


rhe petitioner, in any aspect of the case, had the 
whole of the forty days originally allowed in which to 
procure the allowance of its bill of exceptions. The 
time so allowed expired March 5, and during the most 
of it Judge Shipman was absent from the District and 
continued absent until the 2d day of April, when the 
April Term of Court began. His judicial duties re- 
quired his presence in his own District. A term of 
the District Court for the District of Connecticut was 
appointed by statute for February (Sec. 572 of R.S.). 
The signing of a bill of exceptions is a mere ministerial 
act, which might, perhaps, be performed by the Judge 
anywhere, but the set¢/ement of the bill is inits nature 
judicial (Tweed vs. Davis, 1 Hun, 252, 255). It can, 
therefore, be performed only within the territorial 


oo 
ee 


limits of the Court in which the cause is pending. The 
Cireuit Court of the United States in and for any given 
District is a court separate and distinct from all other 
courts, and its jurisdiction is limited by the confines 
of the District. 

Revised Statutes, sec. 608. 

Picquet vs. Swan, Mason, Do, 40. 


Judicial acts done by a Judge without the territorial 
limits of his Court are nullities. 
Buchanan vs. Jones, 12 Georgia, 612. 


Northrup vs. The People, 37 N. Y., 203. 


It was, therefore, impossible for the petitioner to 
have proceeded with the settlement of the bill during 
the period when the Judge was absent from the Dis- 
trict. Delay during that period cannot prejudice the 
petitioner for it was the act of the Court. 

Broom’s Legal Maxims,* 86. 

People rs. Williams, 9] a. 87. 

State ex 7 I, Johnson US. Dyer, VW Lud., 
LY 6. 


Davis vs. Patrick, 122 U.S, 143. 


In Peopli vs. Williams, supra, it was said by the Su- 
preme Court of Illinois: 

“It would be an act of ross injustice for a Circuit 
* Judge to allow a party thirty or sixty days to file a 
"7 certiticate of evidence in a case, then leave the State 
“on pleasure or business, remain out of the State un- 
“ til the time expired and then hold that the party was 


‘barred by lapse of time.” 


The petitioner proceeded with all reasonable dili- 
gence after the return of Judge Shipman into the 
District. Notice of settlement was served before his 
return, and although the day fixed was not the earliest 
possible, yet we submit that no rule of reasonable dili- 


gence requires it to be the utmost possible. The bill 
was in fact submitted eight days after the return of 
the Judge. 


In the case above cited of Johnson vs. Dyer, the Su- 
preme Court of Indiana refused the mandamus sought 
for, because the excepting party did not proceed 
with reasonable dilligence after the return of the 
Judge into the State. He allowed fifty days to pass 
by in silence. 


Fourth. 


THE JUDGMENT, ALTHOUGH IN FORM, ENTERED ON JANU- 
ARY 31, 1888, AND DURING THE OcToBER TERM DID NOT 
IN LAW BECOME A FINAL JUDGMENT UNTIL THE APRIL TERM, 
WHEN THE ORDER OF APRIL 17 WAS MADE VACATING THE 
STAY OF PROCEEDINGS, AND A BILL OF EXCEPTIONS TENDERED 
AT THE APRIL ‘TERM WAS, THEREFORE, IN TIME. 


The petition in this proceeding and the transcript of 
the record in the action of Blake vs. The Chateaugay 
Ore and Iron Company, now on file in this Court, which 
record has already been printed for the use of the 
Court on motion to dismiss, show clearly and dis- 
tinctly that a motion for a new trial upon the excep- 
tions taken was made by the petitioner in the Circuit 
Court at the close of the trial and before judgment had 
been either entered or directed on the verdict. (See fols. 
61, 64, 67, 71, 74, 75 and 77 of printed record). 


This motion was regularly and seasonably made. 
Emma Silver Mining Company vs. Park, 


14 Blatch., 411. 


And in accordance with everyday practice in the 
New York Courts under the Code of that State, sec- 
tions 998 and 999, which are as follows: 


“Section 988. It is not necessary to make a case for 
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“the purpose of moving for a new trial upon the min- 
“utes of the Judge who presided at a trial by a jury.” 
*% * *% % 


“Section 999. The Judge presiding at a trial by a 
“jury may in his discretion entertain a motion made 
“upon his minutes at the same term, to set aside the 
“verdict and grant a new trial upon exceptions ; or be- 
“cause the verdict is for excessive or insufficient dam- 
“ages or otherwise contrary to the evidence or contrary 


“Mie” =. 2 


The motion was entertained by the Court and the 
judgment which the successful party was allowed to 
enter was superseded by stay of proceedings, not only 
during the forty days allowed for the preparation of 
the bill of exceptions upon which, as a matter of con- 
venience and in accordance with the provisions of rule 
71, of the Cireuit Court, the motion was to be heard, 
but also until the decision of the motion. 

The Judge, when the motion was made and in the 
presence of counsel for both parties, stated that he 
would fix a time for the hearing of it on the settlement 
of the bill of exceptions (Petition, p. 13). This was 
equivalent to a continuance of the motion until the 
bill should be settled. The motion, therefore, remained 
pending until the 11th of April, when the Judge refused 
to act on the bill of exceptions, or until April 17, when 
the order vacating the stay was finally entered. 


The judgment, therefore, did not become a final 
judgment until after the April term had begun. 
Brockett vs. Brockett, 2 How., 238. 
Memphis vs. Brown, 94 U. S., 715. 
Texas & Pacific R. R. Co vs. Murphy, 111 
U.S., 488. 
The People vs. Gary, 105 IIll., 264. 
Greeley vs. Percival, 21 Florida, 421. 
N. ¥. C. & St. L. B. B Co. ve. Doane 
Sup. Ct. of Indiana), 2 West. Rep. 733. 
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That the judgment now in question did not become 
a final judgment until April 17, has been expressly 
decided by the Court below. Immediately after the 
stay was vacated, execution was issued which the 
petitioner moved to set aside as irregular in that it 
was issued in violation of sec. 1007, R. S., which pro- 
vides that in cases when a writ of error may be a super- 
sedeas execution shall not issue until ten days after the 
rendition of the judgment. This motion was granted, 
the following memorandum being filed by Judge 
Lacombe: 


“The execution issued prior to the entry of 
“the order of April 17, was premature and 
“must be vacated and set aside. The decision in 
“ Whalen.vs, Sheridan was obiter as to date of expira- 
“tion of term which was not in dispute but no ques- 
“tion as to such expiration arises now. The execu- 
“tion is vacated solely because, until the order of 
“ April 17, the motion for a new trial was undisposed 
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sé of. 


(This memorandum has been returned by the Clerk 
as a part of the proceedings below and will be found 
in the printed transcript at page 532). 


The rule enunciated by this Court in Jiiller vs. 
Ehlers (91 U. S., 249) confining the time within which 
a bill of exceptions can be signed to “the term at 
which the judgment was rendered” is substantially 
the same as that of the common law courts in different 
States, and it has been held that, for the purpose of 
preparing a bill of exceptions, the trial of a cause is 
not completed, nor is the julgment deemad to be ren- 
dered so long as a motion fora new trial is pending. 

The People vs. Gary, 105 Lll., 264, 270. 
Greeley vs. Percival, 21 Fla., 421. 


In the Florida case the rule of court required the 
bill of exceptions to be signed “at the term at which 
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“the verdict is rendered or the trial had,” and yet a 
bill tendered at a subsequent term was held in time be- 
cause, in law, the trial was not complete until the 
motion for a new trial was disposed of. 


“* 
Fitth. 


THE SETTLEMENT OF BILLS OF EXCEPTIONS IS A MATTER 
OF PRACTICE WHICH, UNDER SECTION 914 oF THE ReE- 
VISED STATUTES, IS GOVERNED BY THE RULES OF THE 
STATE COURTS. 


The steps taken by the petitioner to procure a bill 
of exceptions were strictly regular under the rules of 
State practice. 

If, then, the settlement of a bill of exceptions is a 
matter of “practice” or a “mode of proceeding ” 
within the meaning of section 914 of the Revised 
Statutes it seems clear that the bill ought to have been 
settled and signed. 

The term “ mode of proceedings ” has been held to 
embrace the whole progress of the suit and every 
transaction in it. It includes proceedings after judg- 
ment as well as before, for the suit is not terminated 
until judgment 1s satisfied. 


Wayman vs. Southard, 10 Wheat., 1. 


This was held under the Practice Aets of 1789 and 
1792, which were not nearly so sweeping in their terms 
as the Act of 1872, which now forms section 914 of the 
Revised Statutes. This latter act was manifestly in- 
tended as an advance upon the previous one in the 


direction of abolishing all the distinctions in remedial 


law (in common law causes), depending on the forum 
to which resort was had. ‘The mischiefs which the 
Act .of 1872 was designed to remedy are pointed out 
in Nudd vs. Burrows, 91 U. S., 426, Swayne, -/. (p. 


441). 
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“It had its origin in the Code enactments of many 
‘of the States. While in the Federal tribunals the 
“common law pleadings, forms, and practice were 
“adhered to, in the State Courts of the : 
“same district the simpler forms of the local 
“Code prevailed. This involved the necessity 
“on the part of the bar of studying two dis- 
“tinct systems of remedial law and of practicing ac- 
“cording to the wholly dissimilar requirements of 
“both. The inconvenience of such a state of things is 
“obvious. The evil was a serious one. It was the aim 
“ of the provision in question to remove it. This was 
“done by bringing about the conformity in the Courts 
“of the United States which it prescribes. The 
“remedy was complete.” 


In Lamaster vs. Keeler (123 U.S. 376), Field, /., says 
(p. 388), “ The general language of the section in the 
‘‘absence of qualifying provisions would comprehend all 
“ proceedings in a cause from its commencement to its 
“ conclusion, embracing the enforcement of the judgment 
“therein. * * * Any practice, pleading, form or 
“mode of proceeding which may be applicable in any 
“stage of a cause in a State court would, therefore, 
“under the section in question, in the absence of other 
“clauses be also applicable in a like stage of a similar 
“cause in a Federal court.” 


In the case last cited, the rule of State practice did 
not prevail because it related to the enforcement of a 
judgment, and by section 916 of the Revised Statutes, 
such provisions of State law must be adopted by the . 
Federal court before they can be there enforced. : 


But section 914 contains the qualifying clause “ as 
near as may be.” The act of 1789, sec. 34, in making 
the laws of the several States, rules of decisions in the 
Federal Courts, excepted cases in which the laws of the 
United States provided otherwise. This seems to 
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suggest what, we submit, is the true construction of 
the qualification found in section 914, and that the only 
subject upon which the mode of proceeding in a Federal 
Court can differ from the ‘mode of proceeding in the 
State Court are those concerning which Congress has 
established a rule. This construction is in harmony 
with the decision in ex parte Fisk, 113 U. S., 713. Inas- 
much, therefore, as Congress has not legislated in re- 
spect to the course of proceeding upon bills of excep- 
tions, it follows that their preparation is a proceeding 
the mode of which is governed by the State practice, 
and that so much of the rules of the Federal Court as 
are inconsistent with the rules of State practice were 
repealed. The words of section 914 are, “any rule of 
Court to the contrary, notwithstanding.” 


Bills of exception are expressly provided for by the 
Code of Civil Procedure of New York, although those 
words are not used. Section 997 of that Code is as fol- 


lows: 


‘“When a party intends to appeal from a judgment, 
“rendered after the trial of an issue of fact, or to 
‘move for a new trial of such an issue, be must, 
“except as otherwise prescribed by law, make a case 
‘and procure the same to be settled and signed by the 
“judge or the referee by or before whom the action 
“was tried, as prescribed in the general rules of 
‘“ practice; or in case of the death or disability of the 
“ judge or referee, in such manner as the Court directs. 
‘“ The case must contain so much of the evidence, and 
“other proceedings upon the trial, as is material to 
“the questions to be raised thereby, and also the 
“exceptions taken by the party making the case. If 
“it afterwards become necessary to separate the 
“exceptions, the separation may be made, and the 
“exceptions may be stated with so much of the 
‘evidence and other proceedings as is material to the 
questions raised by them in a case proposed and 
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“ settled as directed in the general rules of practice, 
“or in the absence of directions therein by the Court 
“ upon motion.” 


Under this section of the Code, rules of practice 
have been adopted, providing in express terms for the 
preparation and settlement of bills of exception (Rules 
32 and 34, set out in full in petition). 


We submit that these rules must prevail. 


sixth. 


THE WRIT OF MANDAMUS IS THE APPROPRIATE REMEDY 
FOR AN ERRONEOUS REFUSAL BY A JUDGE TO SETTLE AND 
SIGN A BILL OF EXCEPTIONS. 


It is a well recognized office of the writ of mandamus 
to compel the Judge of an inferior court to sign a bill 
of exceptions. 

Ex parte Crane, 5 Peters, 190. 

People vs. Williams, 91 IIL, 87. 

People vs. Gary, 105 LIl., 264. 

Benedict vs. Howell, 39 N. J., (Law) 221. 
Page vs. Clopton, 30 Grattan, 415. 

State vs. Hawes, 43 Ohio St., 16. 

People vs. Van Buren, 41 Mich., 725. 
Siebright vs. The State, 2 W. Va., 592. 


(Fy 
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And the writ lies not only to compel the signature 
of the bill, but also the settlement of it. 


Page vs. Clopton, supra. 
Benedict vs. Howell, supra. 


Tt is unnecessary for the proposed bill of exceptions 
in this case to be attached to the petition. The relief 
sought by the petition is not to compel the Judge to 
sign the bill of exceptions in any particular form, but 


19 


to return a record of the proceedings before him at the 
trial, sufficiently fuil to show the exceptions taken and 
enable this Court to determine their propriety, and 
this only requires that the bill of exceptions should be 
settled in such form as the truth of the matter shall 
require. The Judge is not boc nd by the one proposed 
by the parties, and the contents of the one proposed 
by the parties is not material to the issues raised by 
this petition. 


seventh. 


It is respectfully submitted that the prayer of the 
petition should be granted. 


Frank E. SMITH, 
Counsel for Petitioner. 
EpMUND WETMORE, 
Of Counsel. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


ce ecteentntiinemnamnestnetmmmammmmemtesaesee atten 


In the Matter 
of 
\ 


The Petition of the CHATEAUGAY 
OrE AND [RON Company for a 
Writ of Mandamus. 


Brief of Theodore A. Blake, respondent, 
in opposition to motion for Writ of 
Mandamus. 


Facts. 


The negligence of the petitioner is admitted. It asks 
that this Court by writ of mandamus direct the Court 
below to reverse its decision made after argument and 
consideration, to relieve the petitioner from the legal 
consequences of its own neglect, and to allow and sign 
exceptions to which under the construction given by the 
Court to its own rules it is not entitled. 

The claims on which the judgment below was founded 
were not contested. The respondent had built and been 
paid for one crushing mill of smaller capacity, and the 


petitioner had used the mill and machinery in question, 
from September 1886, to the trial or about sixteen 
months. Its contention was that this mill had not the 
warranted daily capacity of six hundred tons of ore of 
which about 125,000 tons had been crushed at the time 
of the trial. 

The trial presented a simple issue of fact. The length 
of the trial was due to the examination by the petitioner 
of all its employees in the operations of the mill. 

The charge is given upon the material issue, which 
was fairly submitted to the jury. A verdict for the 
plaintiff was promptly returned, and judgment upon the 
verdict was ordered for the respondent, on January 
25th, 1888. 

There were eighteen written requests by the petitioner 
to the Judge to charge the jury. 

The respondent then became a judgment creditor, en- 
titled to collect his judgment, unless collection was 
postponed in conformity with the rules and practice of 
the Court. 

January 25th, on the rendition of the verdict, a 
motion to set it aside as against evidence was overruled. 

An oral motion for a new trial upon the exceptions 
was then made. There were at that time no exceptions. 
Memoranda for exceptions existed in the record and it 
was the petitioner's duty to put them in form and pre- 
sent them to the Court for allowance. 

The statute, Sec 987, gives the Court in such a ease, 
power ‘‘at the discretion of the Court’ * * to stay 
execution forty-two days, ‘‘to give time to file in 
the clerk’s office a petition for a new trial.’’ Forty-two 
days is the limit of the power. 

The Court gave the petitioner forty days, within 
which it was the petitioner's duty to perfect his excep- 
tions and put: the record in a condition to have his 
motion heard. The forty days expired on March 5th. 


On March 5th, no proposed exception having been 
presented to the Court, and no extension of the forty 
days having been applied for, the petitioner's right to 
exceptions was terminated. He could only have his ex- 
ceptions considered by an appeal to the discretion of 
the Court, founded upon facts which warranted the 
exercise of that discretion. 

April 10th, more than a month after the 40 days under 
the order, and the 42 days under the statute had expired, 
the petitioner, for the first time, presented to the Court 
its proposed thirty bills of exceptions. The October 
term had ended and a new term had commenced. 

No excuse for petitioner's negligence was made or 
attempted. There was a simple motion that the excep- 
tions be then signed and allowed. 

This motion the Court heard and denied. 

A copy of the proposed exceptions was served on 
respondent's counsel two days before the 40 days ex- 
pired. After the 40 days expired the respondent pro- 
cured petitioner's consent to ten days’ time for proposing 
amendments. 

The reason for this was, that the term not having ex- 
pired, the allowance of the exceptions was still within 
the judicial discretion. If it was exercised the amend- 
ments became a necessity. 

The petitioner's action could not have been influenced 
by this extension. There was still abundant time to 
make the application before the expiration of the Octo- 
ber Term (March 31). The petitioner did not make the 
application. — 

Subsequently the petitioner ascertained that one of 
the judges had suggested a query whether the term did 
not expire in February. On this added fact an applica- 
tion was made for a rehearing, which wasalso denied. 

The petitioner then took out a writ of error April 27th, 
1888, and, filing a bond, caused it to operate as a super- 
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sedeas. He then caused the record to be made up, and 
filed it in this Court on the 8th of October. 

The respondent, Blake, has oppused all the motions 
of the petitioner under the belief that their object was 
delay upon grounds that had no substantial foundation. 
In that belief, on the twelfth of October he served peti- 
tioner with notice of a motion to dismiss the writ of 
error, with which he united a motion to affirm the judg- 
ment because the record presented no question. 

Under the pressure of that motion and the impending 
danger that the writ of error would fail of its intended 
delay, this petition was filed. It proposes no amend- 
ment of the record, no certiorari, nothing but a manda- 
mus to the justice to allow and sign exceptions, which 
are to remain in the Court below. 

The decisions of Justice Shipman denying the peti- 
tioner’s motion, were made after full argument, an 
examination of all the facts, and the decisions of this 
Court pertinent to the subject in the exercise of his 
judicial function. The petition alleges that the Court 
‘* decided that your petitioner’s application for the 
settlement and signing of said bill of exceptions must 
be denied.’ Pet., fol. 21 


POINTS. 


First.—Three preliminary objections are made to the 
present petition : 


(a.) The writ of mandamus is not the proper remedy 

to restore to a party what he has lost by his own 
negligence. Such a party is not supposed to be 
entitled to its benefits. 


~ 


) 


(o.) The rule to show cause was not entered until 
after the time to file the record in this Court ex- 
pired. The time to file the record expired on the 
i3th day of October, 1888, and the rule was not 
made until the 15th day of October, 1888. 

>V filing the record the plaintiff in error admits 
its completeness. It never has and does not now 
make any motion to correct the record. The 
granting of the writ would not affect the record 
on which the case must be decided. 


‘.) It is decided by this Court to be among its e/e- 
mentary rules that the writ of mandamus can- 
not be used *‘to control the discretion of an in- 
ferior tribunal while acting or to reverse its deci- 
sions when made.”’ 

Matter of Burtis, 13 Otto, 103 U. S., 238. 


— 
~ 


In Railroad Co. ex parte, 11 Otto, 101 U. 8. R., 711, 
which was an application by mandamus to require the 
Circuit Court after its refusal, to put petitioner into 
possession of a railroad decreed to it here, this Court 
said, ‘* it is not consistent with the principles and usages 
of law, that we should in this summary mode revise the 
action of inferior courts, as to any matters about which 
they must or may exercise judicial discretion. * * 
The writ has never been extended so far, nor ever used 
to control the discretion and judgment of an inferior 
Court of record acting within the scope of its judicial 
authority ’’ (citing numerous authorities). 

In exparte Flippin, 4 Otto, 94 U. 8., 348, where it was 
claimed that the Court below denied a motion to quash 
an execution claimed to be improperly issued, and the 
mandamus was to require the justice to quash the writ, 
this Court said: 

‘‘Butif the Court has jurisdiction to issue process, 


it has necessarily jurisdiction to decide as to its appro- 
priate form. Here the process has been issued, and the 
Court upen motion, has decided that it was good in form 
and ought not to be quashed. Of this decision the pe- 
titioners complain and seek to have it reversed. This 
we cannot do by mandamus. Under that form of pro- 
ceeding we may compel an inferior Court to decide upon 
a matter within its jurisdiction and pending before it 
for judicial determination, but we cannot control its de- 
cision. Neither can we in that way compel the inferior 
Court to reverse a decision which it has made in the 
exercise of its legitimate jurisdiction.’’ 

‘*If there is anything to the contrary of this in the 
vase of McCargo vs. Chapman, 20 How, 555, it is dis- 
approved,” 

In the United States agf. the Secretary of the Inte- 
rior, 116 U. 8., 423, Mr. Justice Field for this Court, 
determines the principle of the writ of mandamus in the 
case of an executive officer, as applicable ** only to min- 
isterial acts, in the performance of which no exercise of 
judgment or-discretion is required.’? The rule is the 
same in regard to inferior courts, unless it is apparent 
that the discretion has been abused. In the case at bar 
no such abuse can be suggested. 

In Perry ex parte, 102 U. 8. (12 Otto), 183, an applica- 
tion to set aside a stay of execution, which stay it was 
alleged was unauthorized by law, this Court said, ‘‘ the 
object of this proceeding is to obtain from us an order 
requiring that Court to reverse its former decision and 
grant the relief it has once refused. Thatis the office of 
a writ of error or an appeal, and not of a writ of man- 
damus.”’ 


See also. 


Schwab ez parte, 98 U. 38., 240. 
Loring ex parte, 94 U.38., 419. 
Whitney ea parle, 13 Pet., 404. 


It is admitted by the petition that the Court below 
acted upon the petitioner's motion. The petitioner was 
heard, and his motion that the bills of exception be 
signed was denied. This fact is fatal to the petition. 
Morgan ex parte, 114 U.8., 174. 

Hughes ex parte, 114 U. 8., 147. 

Brown ex parte, 116 U. 8., 401. * 


- 
Second.—The Court below must be regarded as the 
judge of its own rules and sessions. 
Life Ins. Co., os. Francisco, 17 Wal., 672. 
. U. S. vs. Breitling, 20 How., U. 8., 252. 
In the ease last cited, Chief Justice Taney said, in a 
a 


- case which presented this point, in regard to an excep- 
tion: ‘* The time within which it may be drawn out and 
presented to the Court must depend on its rnles and 
practice, and on its own judicial discretion.’’ This is to 
be understood, of course, as to exceptions presented be- 
fore the end of the Term. 

In the case at bar, the October Term at which the 
judgment was rendered had passed, and a new Term had 
commenced. The power of the Court to allow excep- 
tions had terminated. But if it had not, in the absence 
of any extension of the time, the petitioner could assert 
no lawful right to exceptions. 


. ; Finally. 


The decision of the Circuit Court was right. It followed 
‘ the reported decisions of this Court, and, had it decided 
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otherwise, this Court would have disregarded the excep- 
tions. 
Muller os. Ehlers, 1 Otto, 249. 
Walton os. U. S., 9 Wheat., 651. 
Jones os. Grover & B. Sewing Machine Co., 
24 L. Ed., 925. : 
Hunnicutt os. Peyton, 12 Otto, 333. 
Bronson os. Schulten, 104 U. 8., 410. 
Phillips os. Negley, 117 U. 8., 665. 
Brooks os. Burlington & 8. Ry. Co., 102 
U. S., 107. 


The application for a writ of mandamus should be de- 
nied 


L. EK. CHITTENDEN, 


Of Counsel for Respondent. 
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2 WM. A. PURDY V. THE TOWN OF LANSING. 


United States Circuit Court for the Northern District of New 
York. 


WILLIAM A. PuRDY 
against 
THE Town OF LANSING. 


To the above named defendant: 


You are hereby summoned to answer the complaint in this ac 
tion, and to serve a copy of your answer on the plaintiff's attorney 
within twenty days after the service of this summons, exclusive of 
the day of service ; and in case of your failure to appear or answer, 
judgment will be taken against you by default for the relief de- 
manded in the complaint. 

Witness the Honorable Morrison R. Wait, Chief Justice of 
1 Supreme Court of the United States, at the city of Utica, 
this 26th day of July, in the year one thousand eight hundred 

and seventy nine. 

[SEAL | W. H. BRIGHT, Clerk. 

JAMES R. Cox, 

Plaintiff's Attorney, Auburn, N. Y. 


(Endorsed :) United States Circuit Court, northern district of 
New York. William A. Purdy vs. The Town of Lansing. Sum- 
mons return; James R. Cox, plaintiff’s attorney. To the defendant 
within named: Take notice, that upon default judgment will be 

taken for the sum of eight thousand dollars, in money, with 
2 interest from the 14th day of July, 1879, besides costs. Jas. 
R. Cox, plaintift’s attorney, 92 Genesee st., Auburn, N. Y. 


1} . U. S. Cireuit Court, north’n dist. New York. 


WILLIAM A. PuRDY |, 
V8. 
THe Town oF LANSING. 


STATE OF NEw York, 
Cayuga County, 


Gardner C. Gifford, of the town of Lansing, in said district, being 
duly sworn, says that he is personally acquainted with David 
Crocker, of said town, and knows him to be the Supervisor of said 
town, and that on the 29th day of July, 1879, he personally served 
on the said Crocker, Supervisor, at his (the said Crocker's) resi- 

dence in said town, the summons hereto annexed, by 
8 showing the same to him, exhibiting the seal thereto affixed 
and the notice thereon endorsed, by handing to him and 
leaving with him true copies thereof, and also handing to him and 
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leaving with him a copy of the declaration or complaint in the 
above entitled cause. 
GARDNER C. GIFFORD. 


Subscribed and sworn before me this 7th day of August. 1879. 


HORACE T. COOK, 
Notary Public, Cayuga County. 


(Kndorsed:) Wim. A. Purdy vs. Lansing; service and proof of 
service ; Jas. R. Cox, pl'ff’s att’'y, Auburn. 


Pleas in the Circuit Court of the United States of the 


+ northern district of New York, of October term, 1878, that 
is to say, of July, 1879. 


WILLIAM A. Purpy 
US. 
Tue Town OF LANSING. 


William A. Purdy, a citizen of the United States and of the state 
of lowa, by James R. Cox, of Auburn, in the said northern district 
of New York, his attorney, plaintiff in this action, proceeding by 
declaration duly filed, and not by writ, complains of the said “ The 
Town of Lansing,” defendant, and says that the said defendant is a 
municipal corporation, being a town in and of the county of Tom 

kins, adjoining and near to the counties of Cortland and of 
5 Cayuga, in said district, and that during the years 1870, 

1871 and 1872, a certain railroad company, known and rec- 
ognized a- “ The New York and Oswego Midland Railroad Com- 
pany,” duly incorporated, maintained, and, assisted by the various 
statutes of the said state authorizing the incorporation and manage- 
ment of railroad corporations, was actually engaged in locating, 
constructing, and running its railroad track and branches in and 
near to the said town of Lansiny. defendant 

That under and in pursuance of certain acts of the legislature of 
said state, hereinafter described, the said defendant was in certain 
circumstances and under certain conditions authorized and em- 

powered vo subscribe to the stock of the said railroad 
6 company, and to izsue the bonds of the town in payment of 

such stock subscripiion ; which acts are known and described 
as follows: 

Chapter 398 of the laws of 1866. 

Chapter 917 of the laws of 1867. 

Chapter 61 of the laws of 1868. 

Chapt >r 84 of the laws of 1869. 

Chapter 298 of the laws of 1871. 

The terms and conditions, circumstances and restrictions in re- 
spect to the issuing of such bonds, as provided by said acts, were in 
brief substantially as follows: 
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lst. The amount of such bonds to be determined by the 
7 assent in writing of a majority of the taxpayers of such town, 
owning or representing (as agert, president or otherwise, in- 
cluding owners of non-resident lands) more than one-half of the tax- 
able property of said town, assessed and appearing upon the assess 
ment roll of the year 1868; but such amount was not to exceed 30 
per cent. of the assessed valuation of the whole town. 
2d. The term such bonds were to run was not to exceed 30 
years, and the rate of interest not to exceed seven per cent. 
8d. Such assents to ve proved or acknowledged in the same 
manner as conveyances of rea! estate, and prior to December 81st, 
1875, and were to state the amount of money authorized to be 
raised. | 
8 4th. The bonds so to be issued to be in any form consid- 
ered expedient, but were not to be sold or disposed of at less 
than their par value, but might be issued direct to the said railroad 
company in payment at par for the railroad stock subscribed for by 
the commissioners ; such commissioners were to be appointed’ by 
the county judge of the county upon the written application of 
twelve freeholders, residents of the town, to carry into effect the 
provisions of the acts above described, and to subscribe for the stock 
of said railroad company in behalf of their town, provided the 
requisite assents of the taxpayers were duly obtained. 
8) 5th. The fact of the requisite majority of persons and 
property having so executed their soveel assents to such 
subscription for stock and such issue of bonds was to be proved by 
the written affidavit of the assessors of the town or of the town clerk 
or county clerk, to be endorsed upon or annexed to the written as 
sents aforesaid, and filed in the town clerk’s office of such town, and 
a copy thereof in the county clerk's office of the county, and a cer 
tified copy of such affidavit so filed to be evidence of the facts 
therein contained and admitted as such in any court of justice in 
this state, and before any judge or justi 2 thereof. 
10 And the plaintiff further states that in pursuance of the 
said statutes above described, and on the proper application 
of freeholders of said town to the county judge of the county of 
Tompkins, he, the said county judge, did, on or about the 21st day 
day of October, 1871, duly appoint in writing three freebolders of 
said town, that is to say, Egbert Williams, Charles G. Hagin and J. 
Bruyn Bogardus, as commissioners under said statutes to carry in- 
to effect the provisions thereof, who thereupon duly qualified to the 
said office. 
And afterwards, and on or about the 9th day of Ocwber, 1871 
the requisite assents and coisents of the taxpayers of said 
ll town of Lansing, as required by the statutes aforesaid, having 
been duly obtained, to the effect that the town of Lansing 
might aid the construction of the said railroad by subscribing for 
$100,000 of the stock of said railroad company, and that the bonds 
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of said town might be issued to that amount, which was less than 
ten per cent. of the assessed value of the real and personal property 
of said town, to pay such subscription, the requisite proofs of such 
assents as provided by said statutes was duly made by affidavit of 
the three assessors of said town of Lansing and duly filed in the 
offices of the town clerk of Lansing, and also in the office of the 

county clerk of said county of Tompkins, on or about the 
12 12th day of October, 1871, with the said consents. 

By the terms and conditions or such assents, a certain por- 
tion, that is to say, one-fourth part or $25,000 of said bonds, were 
to be reserved for a special purpose of carrying a branch of said 
railroad into the village of Ithaca, in said county of Tompkins, 
leaving only the sum of $75,000 of the bonds of said town applica- 
ble to the extending and constructing said railroad into and through 
the said town of Lansing and county of Tompkins. 

And thereupon, afterwards, the requisite assents being fully ob- 
tained and the requisite proof thereof as provided by said acts of 

the legislature being duly made and filed, and the said com- 
13 missioners being duly qualified in pursuance of their office, 

and duly did, on or about the lst day of December, 1871, 
duly subscribe for 750 shares of the stock of the said railroad com- 
pauy in behalf of the said town of Lansing; and, thereupon, on or 
about the same time, they did receive from the said railroad com- 
pany, for and in behalf of said town, the several scrip certificates for 
seven hundred and fifty shares of the capital stock of said railroad 
company, each share being $100, of par value, and thereupon duly 
executed and delivered under their hands and seals to the said rail- 
road company, in payment for said stock at par, certain of the said 

bonds of said town so authorized, as aforesaid, by the statutes 
14 and the taxpayers, amounting in all (the bonds being of dif.- 

ferent amounts, some of $1,000, some of $500, and some of 
$100) to the said sum of $75,000, being in full for the said stock 
subscription and for said scrip certificate. 

T'o each of the said bonds there were appended the usual coupons 
or interest warrants tor semi-annual interest, each duly rh 1 
one of said commissioners, as hereinafter set forth. 

And thereupon, afterwards, the said railroad company sold and 
disposed of the said bonds and coupons for the money to various 
purchasers ; and afterwards certain of said bonds and coupons came 

into plaintiff’s possession and ownership by purchase in the 
15 usual course of business, for value paid, and the plaintiff 
now owns and holds the same. 

That said plaintiff for a Lst cause of action states to the court that 
on or about the December, 1871, the said defendant being a muni- 
cipal corporation as aforesaid, duly organized under the laws of the 
state of New York, executed and delivered in connection with one 
of said bonds a negotiable instrument in writing, commonly called 
a coupon, of which the following is a copy : 
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$35.00. ] 


The town of Lansing, Tompkins county, N. Y., will pay the 
bearer hereof at the Tompkins County National Bank, in Ithaca, 
thirty-five dollars, on the first day of March, 1874, for interest due at 

that date on bond No. 182. 
16 (Signed) CHAS. G. HAGIN, Commissioner. 


That said instrument in writing was duly presented to said 
National Bank for payment, when the same by the terms thereof 
became due and payable, and payment thereof was demanded and 
refused. 

That the said defendant, although legally bound to pay the same, 
has hitherto wholly neglected so to do, whereby an action hath ac- 
crued to the plaintiff, who is now the lawful owner and holder of 
said coupon, to recover the said sum of thirty-five dollars, with in- 
terest from the lst day of March, 1874. 


[Note by clerk Supreme Court U.S., per stipulation of counsel : 
(See page 285.) ‘“ Here follow 175 other counts, each upon 
17 a’ separate coupon, amounting in all to $6,160, besides 
interest.” | 
Wherefore this plaintiff brings here into this henorable court the 
said several coupons above described to be surrendered to said de- 
fendant, and thereupon asks the judgment of this court against the 
said defendant for the sum of six thousand one hundred and sixty 
dollars, together with interest upon each of said coupons so in de- 
fault since the same became due; that is to say, in all for the sum 
of eight thousand dollars, besides the costs and disbursements of 
this action. 
z JAS. R. COX, 
of Auburn, N. Y., Pl ffs Ait’y. 


(E:.dorsed :) No. 2097; U.S. Cireuit Court, north'n dist. of N. 

Y.; Wilham A. Purdy vs. The Town of Lansing ; declara- 

18 tion; Jas. R. Cox, pl'ff’s att'y, Auburn, N. Y.; filed July 
26, 1879. 


Circuit Court of the United States, northern district of New York, 
Oct. term, 1879. 


WiLLiamM A. PurpDy 
V8, 
THE Town oF LANSING. 


To the declaration or complaint of the plaintiff herein, and the 
matters therein set forth, the defendant, the said town of Lansing, 
by M. Goodrich, its attorney, makes answer as follows: 

First. The defendant admits its organization as oneof the towns 
in Tompkins county, in the state of New York, for the purpose of 

town municipal government under the laws of said state. 
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19 But the defendant alleges that said town had not, by virtue 

of its said organization, any power or capacity whatever to 
issue bonds or to obligate itself, or to become obligated upon any 
issued or professedly issued on its behalf in aid of the construction 
of any allen 


The defendant also admits the passage by the Legislature of said 
state of the several acts specified and mentioned in said complaint, 
not, however, admitting their provisions as therein set forth, but 
for the same, reference is herein made to said acts appearing in 
the published printed statutes of the said state. And the defend- 

ant alleges that the said legislature on the 20th of April, 
20 1866, passed the further act designated as chapter 695 of 

the laws of that year, to which like reference is made for 
the provisions thereof. And the defendant admits and alleges that 
on orabout January I1lth, 1866, thesaid New York & Oswego 
Midland Railroad Company, mentioned in the complaint, was organ- 
ized pursuant to the laws of said state for the purposes of con- 
structing, OWning, maintaining, and operatinga line of railroad 
from the city of Oswego, in said state, to the state line of the state 
of New Jersey, and thence to a point on the Hudson River oppo- 
site to the city of New York, in the said state of New York, and 

that the line of said railroad became and was located and es- 
21. ‘tablished prior to May 15, 1867, upon which line the said 

railroad was constructed and has since been operated, and 
the same lies far to the east of the county of Cortland in the said 
state of New York. That said Tompkins County adjoins Cayuga 
county in said state on the south, and they both adjoin Cortland 
county on the west; that there were at the city of Auburn, in said 
Cayuga county, and at the village of Cortland, in said Cortland 
county, existing railroad facilities, aside from the said New York 
& Oswego Midland railroad and its branches, amply sufficient for 
all business seeking the said city of Auburn from the south and 

said village of Cortland from the west, so that, as the de- 
22 fendant avers, the construction of any branch or extension 

of the said New York & Oswego Midland railroad from the 
line thereof to the said village of Cortland, and thence through the 
said counties of Cortland and Cayuga to the said city of Auburn, 
w.s not and could not be of any interest or importance whatever to 
the inhabitants of the said town of Lansing. 

And the defendant further admits and alleges, that the said 
railroad company was authorized, first, by the said act, chapter 917, 
then again by the said act chapter 84, in the discretion of its board 
of Direetors, to construct an extended or branch railroad from any 

point on the line of its road in either of the counties of Chen- 
23 ango or Madison (which are to the east of the said counties 
of Cortland and Cayuga) through the said counties of 
Chenango, Madison, Cortland and Cayuga, or through these 
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counties and also the county of Onondaga, (which is to the north 
of said Cortland county, and remote from said Tompkins county,) 
to the said city of Auburn; and that by the last mentioned acts 
aforesaid certain of the towns of such last mentioned counties, 
through which said railroad should be located, were authorized and 
empowered to bond themselves in aid of the construction thereof, 
in manner and by sence such as are authorized in that be- 


half in the aforesaid act chapter 398. But the defendant denies: 


that any such power, authority or capacity so to bond itself 
24 was by either of those acts, or any other acts, or any other 

act of the said legislature whatever, ever conferred upon the 
said town of Lansing. 

And further defendant admits and alleges that the said _legisla- 
ture, in and by the aforesaid act, chapter 298 of the laws of 1871, 
granted to the said railroad company the authority and power to 
extend and construct its said railroad from the said city of Auburn 
or from any point on its road easterly or southerly from said city 
upon such route and location, and through such counties as its 
board of directors should deem most feasible and favorable for 

the construction thereof, to any point on Lake Erie or the 
25 Niagara River, and in and by the same act, power and au- 

thority were granted to any town, village, or city in any 
county through or near which said railroad or its branches should 
be located, (excepting such as were excepted from the provisions 
of the general bonding law of said state) to bond itself in aid of 
the construction of such branch or extension of said railroad, in 
manner and by proceedings such as are authortzed in that behalf 
in and by the aforesaid act chapter 398, which said franchise so 
granted the defendant alleges the said railroad company did not in 
any manner — otherwise nor until by the resolution of its 

board of directors adopted on or about November 16, 1871, 
26 whereby it was only resolved and determined that the con- 

struction and extension of said brancl: or extended railruad 
so authorized by said last mentioned act, should be commenced at 
the said village of Cortland and be thence extended westerly to 
Lake Erie or the Niagara River. But the defendant avers that 
said resolution was nota sufficient acceptance of said franchise by 
said railroad company, and that said company never accepted the 
same, and never located any line or route upon which to construct 
such branch or extended railroad from the said village of Cortland 
to the western terminus, as fixed and designated by said last men- 

tioned act, or to that terminus from any other authorized 
27 point of commencement, so as to render the grant of author- 

ity and power made by that act operative and available to 
the said town of Lansing so to bond itself in aid of the construction 
of any such branch or extended railroad aforesaid. 

Second And tora second answer or ground of defense the de. 
fendant denies each and every allegation of said complaint or dee. 
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laration, except such as are hereinbefore or are hereinafter ex- 
pressly admitted or alleged. 
Third. For atbird answer or ground of defense to the matters 
set forth in the plaintiff’s complaint the defendant alleges that in 
the year 1871 and afterwards the controlling officers of said 
28 New York and Oswego Midland Railroad Company, acting 
professedly for and in behalf of said company, united and 
agreed with one’Charles P. Wood, who was owner of an old _par- 
tially graded railroad bed extending through the said town of 
Lansing and certain towns in said Cayuga county, for the purchase 
of said road-bed by said company of said Wood at and for a_ price 
greatiy exceeding the real value thereof, to wit: $80,000, and also 
for constructing a railroad commencing at Freeville, in said Tomp- 
kins county, (ten miles and upwards to the west of said village of 
Cortland, and that or a much greater distance from the said New 
York & Oswego Midland Railroad, or any, of its branches 
29 and thence to be extended northwesterly so as to reach an 
to occupy such road-bed aforesaid for as great a distance as 
possible, provided, however, that said town of Lansing and certain 
towns along the line of said road-bed in said Cayuga county, in- 
cluding the said city of Auburn, could be induced to and chould 
bond themselves in aid of the construction of such railroad, as a 
branch or extension of the said New York & Oswego Midland Rail- 
road, in the aggregate of $680,000 — $100,000 thereof being the 
specified amount for which the said town of Lansing should so 
bond itself, in orderto the consummation and carrying out of such 
agreement. 
30 And the defendant alleges that it was in aid of the con 
struction of the railroad so arranged to be built from Free- 
ville as aforesaid, and not otherwise, that the said application of 
freeholders of the said town of Lansing and the said assents and 
consents of taxpayers therein, which are mentioned in said com- 
plaint, were procured to be, and in fact were, made and given, and 
that the vai mentioned therein were created and issued. 
And the defendant avers that said bonds, with the coupons there- 
to attached, are and were, by reason of the premises, wholly unau- 
thorized and void. 
$1 Fourth. And fora fourth answer or ground of defense to 
the matters set forth in the plaintiff's complaint, the de- 
fendant alleges that the said assents and consents of taxpayers of 
the said town of Lansing, which are mentioned in said complaint, 
are and were inade up and consist of two sets of assents es con- 
sents of taxpayers in writing, containing substantially, different 
provisions in respect to the railroad to be built, and in aid of the 
construction of which such assents for the bonding were given, to 
wit: one set being assents to the bonding of the said town two the 
amount of $100,000, in aid of the construction of the said 
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32 New York & Oswego Midland Railroad and its branches, 
and the other set being the same, but containing a further 
provision that of the $100,000 ot bonds to be created and issued in 
the bonding assented to, $25,000, thereof should be held by the 
commissoners creating and issuing the same, to be applied in aid 
of the construction of a railroad direct to Ithaca, which is and was 
a line of railroad not contemplated or authorized in any of the acts 
of legislature aforesaid. 
And the defendant alleges that neither of said sets of assents 
and consents alone contained the requisite majority in num- 
33 ber and value of property owned or represented of the tax- 
payers of the said town of Lansing, as required by said acts 
aforesaid, to authorize the issuing of the bonds mentioned in said com- 
plaint, and that the set secondly above mentioned containing the 
further provision aforesaid was resorted to and obtained because 
without that unauthorized provision being therein inserted, the as- 
sents thereto given could not be obtained ; and that when the same 
were by that means obtained, the two sets were wrongfully and 
improperly joined as one and the same set of assents of taxpayers, 
and as such were wrongfully and improperly proved and acted 
upon for the bonding of said town, counted on in the said 
34 complaint, as manifestly appears from the said assents and 
consents recorded and filed, as therein set forth. 
And by reason of the premises the defendant avers that the 
said bonds and coupons sued on are and were unauthorized and 
void. 


Fifth. Fora fifth answer or ground of defense to the matters 


set forth in the plaintiff's complaint, the defendant alleges and. 


charges that the said alleged commissioners named in the said com- 
plaint did not, nordid either of them ever qualify as such com- 
missioners or commissioner, as required by the acts aforesaid, and 
that the said alleged bonds mentioned in the said complaint 
35 and upon coupons trom which the plaintiff sues, were and 
’ are, each and every of them, created and issued, if at all, 
without being sealed with the individual seals of the said commis- 
sioners as required by said act chapter 398, and were and are 
created and issued, each and every of-them, to run before maturing 
longer than thirty years, and were and are each and every of them, 
created and issued to draw interest at seven per cent. payable by 
the terms of said bonds semi annually instead of annually, as alone 
authorized by the suid act, to the prejudice of the said town of 
Lansing and io violation of the provisions of said acts; and 
36 each and every of the said coupons sued on by the plaintiff 
are for such authorized payments of semi-annual interest. 
For which cause or causes the defendant avers that said bonds and 
coupons are, aud each and every ofthem is, unauthorized, illegal 
and void 
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Sixth. And for a sixth answer or ground of defense to the mat- 
ters set forth in the plaintiff's complaint, the defendant admitting 
the residence of the plaintiff to be as therein stated, alleges that the 
said bonds and coupons mentioned therein, and which are sued on 
by the plaintiff, are really owned by one Howell, as administrator or 

otherwise, who is a resident of said state of New York, or by 
37 some other person or persons, corporation or corporations, 

unknown to the defendant, but who are resident in the said | 
state of New York ; that the plaintiff took whatever title he has to 
such bonds and coupons, and to each and every of them, long after 
dishonor and with notice of the defenses herein set forth ; that such 
title was acquired by the plaintiff not in the usual course of busi- 
ness nor for value ; that in fact and in truth the plaintiff has no 
real beneficial ownership of said bonds and coupons, or of any of 
them, but that his alleged title thereto arises from a nominally for 

mal transfer thereof to him because of bis residence outside 
88 of the said state of New York, and to enable him for that 

reason to prosecute this action thereon in this court, and the 
same is so prosecuted by him solely for the benefit of the real own- 
er or owners aforesaid, upon the understanding and agreement be- 
tween him and them that he or they shall save him harmless from 
all prejudice arising from the prosecution thereof. _. 

So that the defendant avers that the plaintiff William A. Purdy 
is not entitled to bring or to maintain this action as a party plain- 
tiff in this court. 

Wherefore the defendant prays judgment, that the plaintiff's 
declaration or bill of complaint be dismissed, with costs. 

M. GOODRICH, 
Def't's Atty, Auburn, N. Y. 


( Endorsed: ) 2097 ; U. S. Cireuit Court, northern dist. of 
39 N. Y. William A. Purdy vs. The Town of Lansing; de- 
fendant’s plea or answer ; M. Goodrich, det’t’s att’y, Auburn, 

N. Y., filed Aug’t 26, 1879. 


United States Circuit Court, northern district, New York. 
Bill of Haceptions. 


WiuiLLIAM A. PuRDY 
v8. 
Tue TOWN OF LANSING. 


This cause came on for trial at a regular term of this court held 
at the city of Utica, in said district, on the 18th day of March, 
1885, before Hon. Wm. J. Wallace, Circuit Judge, without a jury, 
a jury being waived by written stipulation, duly executed by the 
attorneys for the respective parties, and filed with the clerk. 
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And thereupon the parties offered certain proofs by docu- 
40 ments and testimony, tending to show the facts following ; 
which, after due consideration thereupon, the said court 

found, de cided and adjudged, that is to say : 


UNITED STATES CIRCUIT COURT. 
NorRTHERN District N. Y. 


Utica, March 18, 1885. 


WILLIAM A. PuRDY 
vs. Facts and Conclusions by the Court. 
Tae Town OF LANSING. 


This action having been brought to trial, and a trial had by the 

Court without jury, a trial by jury having been expressly waived 

by the written stipulation of the parties, after hearing the 

41 allegations and proofs of the respective parties, and the ar- 
gument of their counsel, the Court finds as facts : 


First. The plaintiff is, and at the time of commencement of this 
action was a resident of the state of lowa, and a citizen of said state 
and of the United States; the defendant, the “Town of Lansing,” 
is and was a municipal corporation, and one of the towns of Tomp- 
kins county in said northern district of New York, and a citizen of 
the state of New York. 


Second. The Legislature of the state of New York on April 5, 
1871, passed an act, entitled An Act to authorize the New 
42 York & Oswego Midland Railroad Company “ to extend its 
“ road, and to facilitate the construction thereof.” (Laws of 

New York, 1871, Volume I, Ch. 298, page 586.) 

By section one of said act it is provided as follows: 

“'The New York & Oswego Midland Railroad Company are here- 
“by authorized and empowered to extend and construct their rail- 
“road from the city of Auburn, or from any point on said road 
“easterly or southerly from said city, upon such route and location, 

“ and through such counties as the Board of Directors of said 
43 “‘company shall deem most feasible and favorable for the 
“construction of said railroad, to any point on Lake Krie or 
“the Niagara River.” * * * (Then follow provisions for con- 
structing other branches; then fullows this:) ‘“ And any town, vil- 
“lage or city in any county through or near which said rail 
‘road or its branches may be located, except such counties, towns 
“or cities as are excepted from the provisions of the general bond- 
“ing law, may aid or facilitate the construction of the said New 
“York & Oswego Midland Railroad and its branches and exten- 
“sions, by the issue and sale of its bonds in the manner pro- 
44 “ vided for,” in the said act of 1866, and the acts “ amendatory 
“thereot and supplementary thereto.” 
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The act of 1866, referred to, is the act of April 5, 1866, (Vol. I, 
Chap. 398, page 874, of the Laws of the State of New York of 
1866,) to which reference is hereby made. The said town of Lan- 
sing is not a town excepted from the provisions of said general 
bonding law. 

On May 15, 1867, the said Legislature passed the further act, 

(Laws of New York, 1867, Chap. 917, page 2291), and by 
45 section 3d of said act as amended by section 4 of the act of 

March 31, 1869( Laws of New York, 1869, Chap. 84, p. 142), 
said company was authorized “ to construct a branch railroad from 
“the line of the said road at any point in the counties of Chenango 
“or Madison, through the counties of Chenango, Madison. Onon- 
“daga, Cortland, Cayuga, to the city of Auburn in the county of 
“ Cayuga, whenever in the judgment of the Directors the same shall 
“be for the interest of said corporation.” And by said act, the 
same authority to the towns along the line of the said branch road, 

or interested in the construction thereof, to issue bonds in 
46 aid of the construction of said road, and to subscribe for the 

stock of said company, was conferred, as is conferred by the 
said acts of 1866 and 1867. 

Third Prior to 1869 the said the New York & Oswego Midland 
Railroad Company was organized under the laws of New York, 
and its matin line was located from the city of Oswego, in a gen- 
erally southeasterly direction, terminating at a point on the western 
shore of the Hudson River opposite the city of New York. It was 

constructed and operated on said line. 
47 This main line lies about 35 miles to the east of the east 
line of Tompkins county 

In 1870 the said company had constructed and built a branch 
from Norwich on its main line westward to the village of Cortland, 
which is south and east of Auburn, and was running its cars there- 
on in 1871. That part of this branch between Norwich and De 
Ruyter was built under the act of 1867, as amended in 1869, and 
was built with the intention, at the time, of going to Auburn, and 

not through Tompkins county at all. 
48 Fourth. The Board of Directors of the said Midland 
Company, on the 16th of November, 1871, passed the fol. 
lowing resolution : 

“ WHEREAS, The New York & Oswego Midland Railroad Com- 
“pany had for its original object the construction of a railway from 
“the city of New York to the city of Oswego, and 

“ WHEREAS, Since the organization of said Railroad Company, it 
“has become desirable to extend their said railroad to Lake Erie or 
“the Niagara River: 

“ Whuereas, The Legislature of the state of New York 
49 “did, by Chap. 298 of the Laws of 1871, authorize and 
“empower the said New York & Oswego Midland Railroad 


14 WM, A. PURDY V. THE TOWN OF LANSING. 


“Company to build and extend their said railroad from the city of 
“ Auburn, or from any point easterly or southerly of said city, to 
“any point on Lake Erie or the Niagara River. And 
“WHEREAS, The said Railroad Company and its Board of Di- 
‘rectors have decided to begin such extension and construction of 
“said railroad westerly at and from the village of Cortland, in the 
“county of Cortland, and westerly to Lake Erie or the Niagara 
“River. Therefore, be it 
50 “ Resolved, That the Board of Directors of said Railroad 
“Company hereby determine that the constraction and ex- 
“tension of the said railroad westerly commence at and from the 
“ village of Cortland, in the county of Cortland, and thence to Lake 
“ Erie or the Niagara River.” 
Fijth. On the same 16th day of November, 1871, the Board of 
Directors of said company passed the following resolution: 


“ Resolved, That the said New York & Oswego Midland Railroad 
“Company, for the purpose of obtaining money and mate- 
51 “rials necessary to extend their said railroad from the vil- 
‘ lage of Cortland to Lake Erie or the Niagara River, hereby 
“authorize and direct its President and Treasurer to borrow money 
“to an amonnt not exceeding twenty five thousand dollars per mile 
“in length of the track of the said railroad, so as aforesaid to be 
“extended and constructed ; and to secure the repayment thereof, 
“to issue its first mortgage bonds to be made payable in gold coin 
“of the United States, and to be of such denomination, and after 
“such manner and form, and to such trustees, as the said President 
“may determine upon and deem} best for the interests 

52 “ of the said company.” 

Sixth. Some twenty years prior to the year 1872, a road bed, six- 
teen miles long, called the ‘“ Murdock -Line,” intended for a rail- 
road, had been graded. 

That road bed ran from a place called “ Osmun’s,” in the town of 
Lansing, northward through said town of Lansing to the north line 
of said town of Lansing, which is the south line of the county of 
Cayuga, and of the town of Genoa in that county ; and then north- 
ward through Genoa and the town of Venice into the wwn of 

Scipio, all in Cayuga county. 
53 he grading of that roud bed had become grassed over, 
and the culverts were decayed. Some part of it was ready 
for ties aiid ballasting. 

On the Ist of January, 1871, the Executive Committee of the 
said Railroad Company purchased for said compuny the said Mur- 
dock line, witb its tranchises, right of way and road bed. 


During the summer and fall of 1871 surveys were made by the 
said company for two lines of railroad, one from T'ruxton, and one 
from East Homer, both in a northwestern direction, and 
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54 both to the north and east of Tompkins county and not 

touching it. A survey was also made by ald company 
for a line of railroad to ran from Freeville to the town of Dryden, 
Tompkins county, the town next south of Lansing, through the 
southerly part of the said town of Lansing to the south 
end of said Murdock Jine at Osmun’s, in the town of Lansing, a 
distance of ten miles. 

As a result of this acquisition and of their last survey, bonding 
proceedings were commenced, and the resolution of the board of 

directors of said company, of November 16, 1871, hereinbe- 
55 fore set forth, was passed. 

On the 13th of December, 1871, there was filed in the 
office of the Clerk of the county of Tompkins, a map called “Map 
“No. 1,” certified by the directors of said railroad company as re- 
quired by law, and containing this inscription: “ Map and _ profile 
* of a part of the Auburn branch of the New York & Oswego Mid- 
‘‘ land railroad, as located in and through a part of the county of 
“Tompkins, New York.” This location covers the 10 miles of 
railroad above described, from Freeville to the Murdock line at 

Osmun’s. 
56 On the 22d of December, 1871, there was tiled in the same 

office a map called “ Map No. 2,” similarly certified, and 
containing the same inscription as “ Map No. 1.” ‘T’his location is 
continuous with the preceding, :nd covers the Murdock line from 
Osmun’~ to the north line of the town of Lansing; that being the 
north line of Tompkins county and the south line of Cayuga 
county. 

On the 28d of December, 1871, there was filed in the office of the 

clerk of the county of Cayuga a map called “ Map 1,” sim- 
57 ilarly certified, containing this inscription, “ =e and profile 

“ota part of the Auburn branch of the New York & 
‘“ Oswego Midland railroad as located in and through a part of the 
county of Cayuga, New York” 

This location is continuous with the preceding, and covers the 
Murdock line from the south line of the town of Genoa ( being the 
north line of the town of Lansing ), through the towns of Genoa 
and Venice, to the south line of the town of Seipio. 

On the 20th of May, 1872, there was filed in the last named 

office a map called “ Map No. 2,” similarly certified, and con- 
58 taining the same inscription as ‘Map 1.” This location is 

continuous with the preceding, and covers the Murdock line 
from the south line of Scipio to the Merritield road in Scipio, 
which was the north end of the Murdock line, as graded. 

On the 29th of August, 1873, there was filed im the last named 
office a map called “ Map 3,” similarly certified, containing this ine 
scription: “ Mapand Profile of a part of the Western Extension 
“of the New York & Oswego Midland Railroad, as located in and 

“ through a part of the County of Cayuga.” 
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59 This location is continuous with the preceding, and covers 
a line from the Merrifield road aforesaid to Mud Lock, a 
point in Cayuga county. . 

All the maps, taken together, show the location of a continuous 
line from Freeville northwestward to Mud Lock, a point ten miles 
northwest of Auburn, and to the eastern line of Seneca county, 
about fifty miles from Freeville, which county ( of Seneca ), is next 
west of Cayuga county. The grading and making of the said rail- 

road from Freeville north into and through the town of 
60 Lansing, was begun in December, 1871. There was a rail- 

road already built and running from the village of Cortland 
to the village of Freeville, west from Cortland, a distance of about 
ten miles, which belonged to ‘* The Utica, Ithaca and Elmira Rail- 
roud Company.” 

Under a contract or arrangement between that company and the 
said New York & Oswego Midland Company, the latter began, in 
the fall of 1872, to run its own cars from Cortland to Freeville, and 
then on its own road from Freeville to Scipio, 26 miles, its new 

road, being the road hereinbefore described as extending 
61 from Freeville northward through the town of Lansing to 
the Merrifield road in Scipio, having been completed. ‘That 
place in Scipio was eleven miles from Auburn, in a farming com. 
munity, and never connected with any other railroad until the year 
1881, when that road was continued and finished down to Auburn 
by another company, “The Ithaca, Auburn & Western Company,” 
which is now operating it. Over that part of this line, known 
reviously as the Murdock line, the Midland Company put ties and 
llast and rails on the whole length of it, and built some culverts 
and some bridges. 
62 This railroad to Scipio was finished in the autumn of 
1872. The said company continued its efforts after that 
time to extend its said railroad westward, until, embarrassed, by the 
financial troubles of the year 1873, it failed and discontinued op- 
erations, and its property passed into the hands of a Receiver, from 
which condition the company has never recovered. The Midland 
Company never located or built any line of road of its own between 
Freeville and Cortland. 
On the 29th of January, 1878, the following proceedings took 
lace at a meeting of the board of directors of the said 
63 Midland Company : 

“The President presented the contract made by the Ex. 
“ecutive committee with Charles P. Wood, of Auburn, dated Jan- 
“uary 1, 1871, forthe road bed and franchises known as the Mur- 
“dock line. On being read and discussed, J. W. Merchant offered 
“the following : 

“ Resolved, ‘That the contract made by D. C. Littlejohn, J. W. 
“ Merchant, John R. Clark, Cheney Amesand William Foster, as 
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“the executive committee, and Charles P. Wood, of Au- 
64 “burn, for the purchase of the franchises, right of way and 

“road bed known as the Murdock line, be, and the same is 
“ hereby approved, ratified and confirmed. 

“« Resolved. That the action of the President in locating and con- 
“ structing the western extension of this company’s road over and 
“upon the said Murdock line, be, and the same hereby is ap 
“ proved.” 

“ Unanimously adopted.” 

The persons named were all, or a majority, of the Executive 
committee. 

From Mud Lock to a point westward to Lake Erie or the 
65 Niagara River, a distance of 140 miles, there was no loca- 

tion of any route whatever, of or for said western extension, 
nor was a western terminus on the Niagara River or Lake Erie, 
ever adopted, determined upon, or in any manner located by said 
company. 

Seventh. That consents of tax-payers of said town of Lansing 
were obtained, said consents consisting of six papers, four of which 
are dated June 24, 1871, and two June 28, 1871; that said papers 

are all alike, except that in those dated June 28, 1871, this 
66 provision is inserted, which does not appear in the other 

papers, “ And the said commissioners shall hold $25,000 
“of said bonds, to be applied upon the line direet to Ithaca.” 

113 tax-payers signed the consents containing this latter provis- 
ion. 280 tax payers signed the consents not containing that pro- 
vision. Neither set of consents taken alone contained the names 
of a majority of the taxpayers of said town; nora majority of the 
taxpayers representing a majority of the taxable property of said 
town, as appearing on the last preceding assessment-roll of said 
town. 

The line of railroad “direct to Ithaca” mentioned in the 
67 consents, was never located or built. 

In 1872 an effort was made to bond the city of Auburn 
in aid of the said N. Y. & Oswego Midland Railroad Company and 
many signatures of tax-payers obtained but not sufficient to con- 
stitute a majority, and the effort failed. 

That said six papers of consents are all attached together, and 
together contain the names of 898 tax payers of said town, with a 

subscribing witness to each name ; that said consents fix upon 
68 the sum of $100,000, “ to be used in the “construction of 

the New York & Oswego Midland Railroad and its 
branches,” and authorize and require the commissioners of said 
town, duly appointed in accordance with the provisions of the act 
entitled “ An act to facilitate the construction of the New York & 
Oswego Midland Railroad, and to authorize towns to subscrive to 
the capital stock thereof,” passed April 5, 1866, and of the sev. 
eral acts amendatory thereof, to carry into effect the purposes of 


18 WM, A. PURDY V. THE TOWN OF LANSING. 


said acts ; to raise, on the faith and credit of said town, the said 

sum, to execute bonds therefor, and to do all other acts to 

69 carry into effect the purposes of said acts. (Said consents 
are more particularly set forth hereinbefore in this case.) 

Kighth. On the 9th day of October, L871, the then assessors of 

suid town of Lansing, made their affidavit in the words and figures 


following, and attached the same to said consents of tax-payers, 


and filed the same in the office of the clerk of Tompkins county 
and of said town of Lansiny. 


New York and Oswego Midland Railroad. 


‘‘SraTe OF New YORK, ne 
County of Tomokins, ar 


“ Charles G..Hagin, Egbert Williams and Marvin Bower 

70 of the town of Lansing, in said county, severally being duly 
sworn, doth depose and say, and each for himself says, that 

he is one of the assessors of the said town of Lansing, in said 
county, that the witiin instrument to which this affidavit is an- 
ont f exhibits the consents of the inhabitants of said town to the 
borrowing of moneys on the credit of said town, and to the issuing 
of bonds therefor, pursuant to an act of the legislature of the state 
of New York, entitled “ An act to facilitate the construction of the 
New York and Oswego Midland Railroad, and to authorize 

71 towns to subscribe to the capital stock thereof,” passed April 
5, 1866, and of the several acts amendatory thereof. That 

a majority of the tax-payers of said town, owning or representing 
(as agent, president or otherwise, including owners of non resident 
lands,) more than one-half of the taxable property of said town, ap- 
pearing upon the assessment rolls of said town, last preceding the 
date of the acknowledgment and proving of the consents hereto an- 
nexed, respectively, have signed the said written consents, that the 
consent in writing of a majority of the tax-payers of said 

72 town, representing in manner aforesaid a majority of the 
taxable property in said town, according to the assessment 

rolls aforesaid, has been duly obtained for the purposes aforesaid, 
pursuant to the acts aforesaid, and that each consent has been duly 
proved, according to the said acts, and further, deponents saith not. 


“ CHARLES G. HAGIN, 
“ EGBERT WILLIAMS, 
“MERVIN BOWER. 


“ Subseribed and sworn to this th day of October, 1871, before 


“J. M. WOODBURY, 
‘* Justice of the Peace.” 


me. 
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The said affidavit and said written consents, duly certified 
73 and acknowledged, wereall fastened together and filed, as re- 

: quired by statute,in Tompkins county clerk’s office, and 
duly recorded therein Oct. 20th. 1871. 

Ninth. On the 21st of October, 1871, the County Judge of 
Tompkins county signed a paper, appointing as commissioners of 
said town, to carry into effect the purposes of said act of 1866, and 
the acts amendatory thereof, in accordance with the provisions of 
said acts, the three persons who afterwards executed the said bonds 
as commissioners, and they took the oath of office as such, on the 
Ist day of November, 1871. 

Tenth. The said commissioners issued the bonds in ques- 
74 tion, with the coupons annexed, involved in this action, with 

other bonds, in all, to the amount of $75,000, as follows: 
On the 8lst day of January, 1872, $15,000; and along in the month 
of August, 1872, the remainder, $60,000, and delivered them to 
Charles P. Wood, of Auburn, who was assistant treasurer of the 
said Midland Railroad Company, and was at the same time cashier . 
of the Auburn Savings Bank. The remainder of the $100,000, 
viz : $25,000, were never issued. 

In exchange for said bonds, the commissioners received a cer- 

tificate or scrip for 750 shares of the capital stock of the 
75 said Midland Railroad company, of $100 each, in the name 
and on behalf of the town of Lansing. 

Said bonds and coupons annexed, are all exactly similar in their 
form and contents, excepting as to their number and amounts, and 
a correct copy of one of such bonds, and of their endorsements, is 
set forth in the declaration in thiscause. The said bonds state on 
their face, that they are obligations of said town of Lansing, and 
that they are issued under the provisions of said act of 1866, and 

the several acts amendatory thereof and supplementary 
76 thereto, especially the said act of 1871. 

Eleventh. The said commissioners paid all the interest on 
said bonds, upon presentation and delivery of the respective cou- 
pons, which fell due at the expiration of the first six months, 
( Sept. 1, 1872, ) and also paid nearly all that became due at the 
second and third semi annual payments, (March 1 and Sept. 1, 
.873,) having received the money to do so, from the collector and 
supervisor of the town of Lansing, collected in the usual manner, 

as provided by said acts; but since that time have not paid 
77 any more, nor were any funds provided for such purpose. 

The commissioners also received and retained for the 
town the certificate of 750 shares of the stock of said railroad com- 
pany. | 
Twelfth. The plaintiff, Purdy, is not a bona fide holder for value 


without notice of the bonds and coupons in suit, nor has he derived 
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title thereto through any such holder; except that David Howell, 
deceased, from whuse executor plaintiff purchased them, was a pur- 
chaser for value, but with notice of any irregularity or defects at- 
taching to or contained in the said written consents and affidavits of 
assessors annexed to the same. 
78 The coupons from bonds on which this action is brought 
are for semi annual interest, at 7 per cent., and were duly 
produced, proved and presented by plaintiff, amounting, with in- 
terest, to more than $6,000. : 

The bonds from which they were cut are sixteen in number, each 
for one thousand dollars, and are numbered from No. 162 to No. 
177, both inclusive ; and these coupons presented are those due on 
each of said bonds from March Ist, 1874, semiannually, in 

March and September, to and including March Ist, 1879, 
79 amounting to over $6,000, for which plaintiff asks judgment. 


And as CONCLUSIONS OF LAW upon the foregoing facts, the 
Court held that the cases of Mellen and Thomas, (Blatchford’s Re- 
ports, Vol. 19, p. 572; Vol. 20, p. 278, and Vol. 21, p. 128) were 
controlling, and decided as follows : 

L No power to issue bonds by the town of Lansing can be de- 

duced from the said acts of the Legislature of New York of 
80 1867 or 1869. Because the “‘ Auburn Branch ” there author- 

ized was not to pass through the county of Tompkins, or 
through or near the town of Lansing. 

Il. Under the act of April 5, 1871, no power is conferred upon 
any town to issue bonds in aid of the Midland Company, until the 
whole of the extension is “ located’ by some definite action by the 
company. 

If the filing of the said maps and profiles were to be regarded as 
a partial location of the Western Extension from Cortland via 

Freeville to Mud Lock on the border of Seneca county, there 
81 yet remained about 140 miles more of the railroad to be lo- 

cated between Mud Lock and Buffalo or the Niagara River, 
which, so far as appears, was never located at all. 

Ii]. Payment by the commissioners of the first, second and 
third coupons, and receiving and retaining the stock of the com- 
pany, may be a ratification of steps in regard to which merely ir. 
regularity is claimed, but cannot avail to prevent the town from 
setting up a total want of power to issue the bonds. 

IV. ‘There must be judgment for the defendant, with costs. 

To each of the second, third and fourth conclusions of law 


a 
a 
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82 above stated, the plaintiff's counsel severally and in due 
form excepted. 
JAS. R. COX, 
Plaintiff's Attorney. 


HURLBUT & UNDERWOOD, 
Defendant's Attorneys. 
Utica, N. Y., } 
March 18, 1885. { 


The above stated exceptions of plaintiff to the second, third and 
fourth rulings of the Court, are hereby settled and allowed. 


[L. 8} Signed and sealed this 18th day of March, 18865. 
WM. J. WALLACE. 


Original filed August 3d, 1885. 
W. S. DOOLITTLE, Clerk. 


United States Circuit Court, northern district of New York. 


WituiamM A. Purpy, plaintiff, 
vs. 
Tue Town oF LANSING, defendant. 


83 The issues in this action having been brought on for trial 

at a term of this court. held in and for said district, in the 
city of Utica, commencing on the 17th day of March, 1885, before 
the Honorable William J. Wallace, without a jury, a jury having 
been waived by written stipulation of the parties theretofore duly 
filed with the clerk of the court, and the said issues then havin 
been tried, and the court having thereatter duly made and fil 
findings of fact and conclusions of law thereupon, whereby he tound 

and decided that the plaintiff was not entitled to recover 
84 herein, and directed judgment in favor of the defendant, The 

Town of Lansing, against the plaintiff, William A. Purdy, 
with costs, and the costs and disbursements of the defendant having 
been duly adjusted and taxed at the sum of $76.65. 

Now, on motion of Hurlbut & Underwood, attorneys for the de- 
fendant, it is ordered and adjudged that the declaration or complaint 
of the plaintiff, William A Purdy herein, be and the same is hereby 
dismissed, and that the defendant, The Town of Lansing, recover 
of the plaintiff, William A. Pardy, its costs and disburse- 

ments of this action, taxed as aforesaid at the sum of $76.65, 
85 and that the defendant have execution theretor against said 
plaintiff. 


—o 


- a 
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Judgment signed and entered this 29th day of August, A. D., 
1885, at 3 o'clock P. M. 


W. S. DOOLITTLE, Clerk. 


Circuit Coart of the United States for the northern district of 
New York. 
WILLIAM A. PuRDY 
VS. 
THE Town oF LANSING. 


It is stipulated that the return to the writ of error in this case 
shall consist of copies of summons, compiaint, answer, bill of ex- 
ceptions and judgment, with writ of error, citation and proof of ser- 
vice ; and no other papers need be inserted therein by the clerk. 

Dated September 7, 1885. 

JAS. R. COX, 
Attorney for Plainuiff. 
HURLBUT & UNDERWOOD, 
Attorneys for Defendant. 
86 ( Endorsed : ) Original filed September 11, 1885. 
W. S. DOOLITTLE, Clerk. 


United States Circuit Court, northern district of New York. 


WiuuiaM A. Pourpy, pi'ff, 


VS. Bond on writ of error. 
Tus Town or LANSING, def’t. 


Know all men by these presents, that we, Charles E. Parker and 
J. Lewis Grant, both of Auburn, N. Y., are held and firmly bound 
to the'town of Lansing above described, in the penal sum of five 
hundred dollars, to be paid to the said The Town of Lansing, 

its certain attorney, supervisor, or authorized representative ; 
87 to which payment, well and truly to be made, we bind our. 

selves. our heirs, executors and administrators, jointly and 
severally, firmly by these presents. 

WuHeEREAs, Lately at a term of the said court, held at the court 
house in the city of Utica, in said district, in a certain suit or action 
between the parties above named, the said defendant, The Town of 
Lansing, recovered judgment for costs against the said plaintiff, and 
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the same was duly entered and docketed at the clerk’s office 
88 at Utica aforesaid, on the 29th day of August, 1885, for the 
sum of seventy-six dollars and sixty-five cents; and the said 
plaintiff, feeling aggrieved thereby, has obtained a writ of error up- 
on the same, and has procured the usual citations directed to said 
defendant, and has duly filed the same in the said office, with due 
proof of the service thereof, with the view and purpose of reversing 
the said judgment in the Supreme Court of the United States at 
Washington, 
Now, therefore, the condition is such, that if said plaintiff, 
89 Purdy, shall duly prosecute the said writ of error with ef- 
fect, and shall answer and pay all costs and damages which 
may be adjudged against him in that behalf, if he shall fail to make 
good his plea aforesaid, then this obligation to be void, else to re- 
main in full force and virtue. 
Sealed with our seals. and signed this 38d day of September, A. 
D., L885. 
[SEAL. | CHARLES E. PARKER, 
[SEAL. | J. LEWIS GRANT. 


SraTte OF NEW YoRrRK, | 
Cayuga County, ( 


On this 3d day of September, A. D., 1885, before me, a 
90) notary public in and for said county, duly commissioned 
and sworn, appeared the above named Charies KE. Parker 
and J. Lewis Grant, both of Auburn, in said county, to me sever- 
ally well known, and they and each of them duly acknowledged 
before me, that they executed the foregoing instrument, for the 
purpose therein mentioned ; and they and each of them being duly 
sworn, did depose and say, each one for himself, that he is wort 
the sum of one thousand dollars, over and above all debts and lia- 
bilities which he owes or has incurred. 
91 [L. 8. ] JOS. C. ANDERSON, 
Notary Public. 
(Endorsed :) 2097; U.S. Circuit Court, northern district, N. Y.; 
Purdy vs. Town of Lansing. 
Bond on writ of error. 
Jas. R. Cox, PI’'ff’s Att’y. 
Approved Sept. 9, 1885; Ww. J. WALLACE. 
Filed Sept. 11, 1885; W. 5S. Doovirrue, Clerk. 
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UNITED STATES OF AMERICA. 


The President of the United States to the Honorable, the Judge of 
the Circuit Court of the United States for the northern district of 
New York, greeting : 


Because in the record and proceedings, as also in the 
92 rendition of the judgment of a plea, which is in the said 
court befcre you, between William A. Purdy, plaintiff, and 
the Town of Lansing, defendant, a manifest error hath happened, to 
the damage of said plaintiff, as by his complaint appears, we being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that under your 
seal, distinctly and openly, you send the record and proceed- 
98 ings aforesaid, with all things concerning the same at Wash- 
ington, on the second Monday of October next, in the said 
Supreme Court to be then and there held, that the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct errors, what of right ac- 
cording to the laws of the United States should be done. 
Witness Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court, this 11th day of September, in the year of 


94 our Lord eighteen hundred and eighty-five. 
[L. 3] W. 8S. DOOLITTLE, 


Clerk of the Circuit Court of the United States 
for the northern district of New York. 
Allowed, Wm. J. WALLACE. 


( Endorsed:) U.S. Circuit Court, northern district, N. Y., 2097 ; 
William A. Purdy vs. The Town of Lansing; writ of error; Jas 
R. Cox, Att'y for pl’ff in error. Due service of within writ is ad- 
mitted, Utica, Sept. 11, 1885; Francis Kernan, Att’y for def’t in 
error, U.S. Circuit Court, N. D. of N. Y.; filed Sept. 11, 1885; 
W. S. Doolittle, Clerk. 


UNITED STATES OF AMERICA. 


95 To the Town of Lansing, greeting: 


You are hereby cited and admonished to be and appear at 
the Supreme Court of the United States, holden at Washington on 
the second Monday of Oc.ober next, pursuant to a writ of error 
filed in the clerk's office of the Circuit Court of the United States 
for the northern district of New York, wherein William A. Purdy 
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UNITED STATES SUPREME COURT. 


HARRIET A. PURDY, Adm’, &e. 

Plaintiff in Error, | ASSIGNMENT 
> 9 Errors 
| 


Vs ( 
IN RECORD. 


THE TOWN OF LANSING, 
Defendant in Error. 


ee 


The usual formal assignment of errors having been 
inadvertently omitted in printing the Record in this case, 
stipulated that the following may be printed and inserted 


at page 25 of said Record, as 


ASSIGNMENT OF ERROR. 


The Circuit Court erred in the “ ConcLusions of Law,” 
as stated and set forth at page 20, of this Record; and 


particularly in the Second, Third, and Fourth of said 


conclusions and to which exception was duly taken. 
Utica, N. Y., Oct. 31, 188s. 
FRANCIS KERNAN, 
Att'y for Deft. in Error. 
JAMES R. Cox, ? 
Att'y for PI’ff in Error. 
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is plaintiff, and you, the said Town of Lansing, are defend- 

96 ant in error, to show cause. if any there be, why the judg- 

ment in the said writ of error mentioned should not be cor- 

rected, and speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, this 9th day of September, A. 


D., 1885. 
WM. J. WALLACE, Judge. 


(Endorsed :) 2097, United States Circuit Court, northern dis- 

trict of N. Y; William A. Purdy vs. The Town of Lansing. 

97 Citation to “answer writ of error. Jas. R. Cox, Att’y for 

pl ffin error. Due service of the within citation is hereby 

admitted, and I appear as attorney for said defendant in error. 

Utica, Sept. 11, 1885, Francis Kernan. U.S. Cireuit Court, N. 
D. of N. Y. Filed Sept. 11, 1835. W. 5S. Doolittle, Clerk. 


Unirep STaTes OF AMERICA, 
. . 8: 
Northern District of New York, 


I, William S. Doolittle, clerk of the circuit court of the United 
States of America, for the northern district of New York, in 
98 the second circuit, do hereby certify, that the foregoing 
pages, numbered from 1 to 49 inclusive, contain a true 
and complete transcript of the record and proceedings had in said 
court, in the case of William A. Purdy against the town of Lans- 
ing, as the same remain of record and on file in said office, and as 
the same has been stipulated and agreed upon by the attorneys for 
the respective parties. 
In testimony whereof I have caused the seal of the said court 
to be hereunto affixed, at the city of Utica, in said north- 
99 ern district of New York, this 12th day of September, in the 
year of our Lord one thousand eight hundred and eighty- 
five, and of the independence of the said United States the one 
hundred and tenth. 


[L s.] W. S. DOOLITTLE, Clerk. 
United States Circuit Court, northern district of New York. 
Stipulation about Return and Printing. 


WILLIAM A. Purpy, pi'’ff, 
v8. 
THE Town OF LANSING, def’t. 


To save unnecessary prolixity and expense, only the first count 
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and coupon of the declaration may be printed, and then these 
words: 


100. 


“Here follow 175 other counts, each upon a separate 
coupon, amounting in all to $6160, besides interest.” 


Auburn, N. Y., July 29, 1885. 


JAS. R. COX, 
Plaintiff's Attorney. 
HURLBUT & UNDERWOOD, 
Defendant's Attorney. 
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United States Supreme Court. 


No. 


i ill 


HARRIET A. PURDY, Executrix, &c., 


Plaintiff in Error; 
Vs. 


THE TOWN OF LANSING, 


Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


JAMES R. COX, 


Of Counsel for Plaintiff in Error. 


Supreme Court of ti 


HARRIET A. PURDY, Admiuistratrix, 


&c., Pl’ff in Error, Brief & Points 
vs. ' for Pl’ffin 
THE TOWN OF LANSING, Error. 
Def’t in Error. 


This action is upon Bonds of this town. Tried by the 
Circuit Judge without jury. Facts specially found by the 
Court. (Case pp. 12 to 20.) 

Plaintiff, Wm. A. Purdy, died April 29, 1888, and Harriet 
A. Purdy, his widow, is the Administratrix. 

The whole question is of power to issue bonds ; whether un- 
der the Act of April 5, 1871, the whole extension of 200 miles 
from Cortland to Buffalo, or the Niagara river, must be definitely 
LOCATED BEFORE any town “through or near which said “raitl- 
road or its branches may be located” is authorized to aid its 
“extension” by bonds: Or whether this aid by bonding of 
any town “through or near which it ts located,” may be given 
as the railroad progresses from town to town; without first 
‘locating’ the whole 200 miles, or determining the western 
terminus. 

This latter view and understanding was generally received 
at the time, as the object and purpose of this Act; so as to 
permit the R. R. Co. to negotiate with those towns which 
needed the railroad most, and were willing to aid it, to sub- 
a scribe for stock as the extension progressed, and pay in bonds. 


Smith v. Yates, 15 Blatchf. 184. 


2 


The Circuit Court in this case holds that the whole of this 
western extension, 200 miles, must first have been /ocated, 
and the western terminus fixed, before any town “in any 
county” “through or near which said railroad or branches may be 
located,” is authorized to aid by bonding. To which plaintiff 
excepts’ (Page 20 of Record.) | 


And this is the principal assignment for error. 


Plaintift’s Bonds are for $16,000, and were originally pur- 
chased as an investment, for cash, at par and accrued interest, 
by one David Howell, deceased. Plaintiff purchased them 
with these coupons, of the Executor of Howell. 

Prior to 1871, the N. Y. & Oswego Midland R. R. Co. had 
constructed and were running their railroad from Oswego, on 
Lake Ontario, in a generally south-eastern direction, to the 
city of New York. From time to time, various branches and 
extensions at different points, were authorized by statute.— 
In 1869, such a branch was authorized by statute, (chap. 84 
of 1869) from the main track in Chenango or Madison county, 
through Cortland and Cayuga counties, to the city of Au- 
burn. This being found to be topographically difficult, if 
not impracticable, was abandoned, and another Act was passed 
April 5, 1871, (ch, 298,) authorizing the Company “to extend 
and construct’ their railroad to any point on Lake Erie or the 
Niagara river, with the liberty to “any town,” “in any COUNTY, 
through or near which said railroad or its branches may be 
located, to bond in aid, without naming any counties. At 
this time the main line of railroad was connected with Free. 
ville, (in thé town of Lansing,) by the Company’s branch, 
Norwich to DeRuyter, and using a part of the Utica Railroad, 
{under chap. 398 of Laws of 1871, Sec. 4;) and the Company 
receiving assurances of aid by bonds in the town of Lansing, 
commenced the construction of this extension in December, 
1871, from Freeville in the town of Lansing, and county of 
Tompkins, northwestward into Cayuga county. 

In January, 1872 (Record, p. 19,) $15,000 of these bonds 
were issued.to the Company, and the remainder, $60,000, in 
the course of that year. The town of Lansing being 800 to 1,000 


o 


3 


feet above the Cayuga Lake, the valley of which, sixty miles 
in length, N, N. W. and S,S. E., and only to be passed 
beyond its northern extremity, the route from Freeville was 
compulsory, ina N., N. W. direction, gradually down the long 
incline of the Cayuga ridge, passing near the city of Auburn. 

The Company had constructed this extension through the 
town of Lansing, and about 20 miles further into Cayuga 
County, and were pursuing the extension westward, when 
they failed in the disasters of 1873, and their railroad went 
into the hands of a Receiver. (Record, fol. 62.) 

This extension, existing from Cayuga county, near Auburn, 
connecting with the main line of the Midland R. R., has been 
in use ever since December, 1872. (Record, fol. 61.) 

The town issued, in all, $75,000 of these bonds; paid in- 
terest for two or three years, (Record, p. 19,) and then neglected 
to provide for it. 

The section of the Statute (Chap. 298 of Laws of 1871,) 
under which this question arises, is found in the special 
findings of Court. (Record, p. 12.) 

The town took and kept the R. R. stock, and paid the first 

three instalments of interest. (Record, p. 19.) 
The year before this Act (of April 5, 1871) in 1870 the 
Midland R. R. Co. had built and in operation, a branch from 
Norwich (on their main line) westward to Cortland. (Record, 
fol. 47.) 

The Utica, Ithaca & Elmira Railroad, afforded by contract 
the present means of running from Cortland ten miles west- 
ward to Freeville. (Record, fol. 60.) 

This arrangement was authorized by Sec. 4 of the said Act. 

The Midland Co. then, in Nov., 1871, located their track 
north-westwardly directly towards Auburn, through the town 
of Lansing from Freeville; and in Dec., 1871, commenced 
grading. Three maps and profiles were filed in Dec., 1871, 
covering the proposed track from Freeville through Lansing 
into the county of Cayuga; and in 1872, 18738, through 
Cayuga. (Record, pp. 15, 16.) 

These bonds were afterward sold at the Auburn Savings 
bank at par, to various investors while the town paid the in- 
terest, who subsequently sold them to Plaintiff. 


POINTS FOR PLAINTIFF. 


That the statutes under which these bonds were 


issued, are sufficiently comprehensive, and were in- 
tended to authorize their issue to aid and facilitate the 


gradual extension of this railroad, is entirely clear and 


They are as follows: 


STATUTES OF NEW YORK: 


A. The oRIGINAL Act (chap. 398,) of April 5, 
1866, authorizing bonds of the towns and villages 
in the several (eleven) counties of N. Y., through 
which the N. Y. & Oswego Midland Railroad, was 
projected, is as follows: 


“An Act to facilitate the construction of the New 
“York & Oswego Midland Railroad, and to authorize 
“towns to subscribe to the capital stock thereof.” 


Sec. 1. Names the counties of Oswego, Onondaga 
and nine others—and that upon the proper appli- 
cation of freeholders to the County Judge, he may 
appoint Railroad Commissioners to carry into effect 
the purposes of this Act. 


Sec. 2. Such Commissioners are authorized to 
borrow money in the name of their town, city or 
village, to the amount indicated by assents of tax- 
ables, and to issue town bonds * * * * #* 
“ And the facts, that a majority of the said tax pay- 
“ers, representing a majority of the taxable property, 
“has been obtained and acknowledged or proved, 
“ shall be proved by the affidavit in writing of one of 
“ the assessors of the town or city, * * * and 
‘shall be endorsed upon or annexed to said written 
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“consents, and the said consents and affidavit shall 
‘be filed in the Town Clerk’s office ofthetown; * * 
“and the same, or a certified copy thereof, shall be 
“evidence of the facts therein contained, and shall 
“be admitted in evidence in any Court of this State.” 


Section 5 to 14, irrelevant to any question arising 
in this case. 


Sec. 15. Said Railroad Co., authorized to build 
branches in the counties of Orange and Sullivan. 


Secs. 16 to 25, irrelevant. 
Act of April 20, 1866, (chap. 695.) 


Sec. 1. The original consents, acknowledgments 
or proofs, of tax payers to loaning of money, or is- 
suing of town bonds for railroads, shall be filed and 
recorded in the County Clerk’s office of the county ; 
and a certified copy thereof to be filed in each Zown 
Clerk's office, where property affected by it is situated. 


Act of May 5, 1867, (ch. 917) entitled, “ An act 
“to facilitate the construction of the New York & 
‘Oswego Midland Railroad Co.,” &c., &e. 


Secs. 1 to 6, irrelevant. 


Sec. 7. ‘The Commissioners of any town or city 
“may issue their bonds directly to the directors of 
“said New York & Oswego Midland Railroad Co., 
“at not less than their par value, and receive in ex- 
“ change therefor, the stock of said Company at not 
‘more than par.” 


Secs. 8, 9, 10, irrelevant. 
Act of April 28, 1870, (ch 507.) 


“An Act to define the powers of Commissioners,” 
Ke. 


Sec. 1. Competent for R. R. corporations “to enter 
“into any agreement with Commissioners appointed 
“to issue bonds,” &c.,—defining the times and pro- 
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portions of bonds to be delivered to the corporations, 
and place or places where, and purposes for which 
such bonds to be applied or used. Commissioners 
not to be bound to deliver until such agreements be 
executed by the corporation. 


Act of April 5, (ch. 298,) 1871. 


B. Entitled “An Act to authorize. the New 
“York & Oswego Midland Railroad Company to ez- 
“tend its road, and to facilitate the construction 
thereof.” 


Sec. 1. “The New York & Oswego Mid'and Rail- 
‘‘road Company are hereby authorized TO EXTEND 
‘““AND CONSTRUCT their railroad from the city of 
‘Auburn, or from any point on said road, easterly 
“or southerly from said city, upon such route and 
‘location, and through such counties as the Board 
“of directors of said Company shall deem most 
“feasible and favorable for the construction of said 
‘railroad, to any point on Lake Erie or the Niagara 
“* River.” 


(Here follows authority to construct other 
branches :) 


“AND ANY TOWN, VILLAGE OR CITY, IN ANY 
‘“ COUNTY THROUGH OR NEAR WHICH said railroad 
“or its branches may be located, (except counties ex- 
‘“‘empted from the general bonding laws,)—may aid 
“or facilitate the construction of the said railroad 
“and its branches and extensions, by the issue and 
“sale of its bonds, in the manner provided for in 
“the Act entitled ‘An Act to facilitate, &c., (chap 
“‘ 398,) April 5, 1866, and the acts amendatory and 
‘“‘ supplementary thereto.’ ” 


(Obviously this language did not require the whole 
of the branch to be located in the county. When 
we say that a Railroad is located through or near 
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the county of Tompkins, or the county of Cayuga 
we are not understood to say that the whole of the 
Railroad is in that county.) 


Sec. 2. Extends time for assets of tax payers to 
Dee. 31, 1875. 

Sec. 3. Granting wharf facilities to Company at 
Oswego. 

Sec. 4. (After confirming agreement made with 
another company,)— “and the said New York & 
“Oswego Midland Railroad Company is hereby 
“authorized and empowered (0 lease or operate any 
“road or roads in the State of New York or New 
“Jersey, with which it may connect or which shall 
“form a portion of us line, on such terms, Xc., as 
“mutually agreed upon.” 


Se2. 5. Takes effect immediately. 


C. Much light is thrown upon this question by 
considering the state of things then existing (in 
April, 1871,) under the GENERAL STATUTES author- 
izing the formation of Railroad companies, Xe. 


By those Acts (of April 5, 1850, as variously 
amended), the company must file their certificate, 
showing among other things, 


1. Number of years to continue. 

2. The termini of the road. 

8. Its length, and the name of each county through 
which it is to pass. 

This Midland Company, if undertaking to extend 
their road to Buffalo or the Niagara River under 


this statute, would have been obliged to designate 
the éermini and the different counties. 


But that was what they desired to avoid; they 
wished to have the privilege of bargaining with the 
towns and of laying their extension through such 
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towns and counties as needed the railroad facilities 


the most, and would aid the road by bonds; hence 
this Act of April 5, 1871, to confer that privilege, 
under which these bonds were issued. 


The GENERAL railroad bonding Act (ch 925,) of 
May 12, 1871, in respect to conditions stated in the 
petition, has this language: 


Sec. 1. * * * “The petition may be absolute 
“or conditional, and if the same be conditional, the 
“acceptance of a subscription founded on such pe- 
“tition, shall bind the railroad company to the 
“observance of conditions, — provided, however, 
“that non-compliance with any condition of such 
“petition, shall not in any manner invalidate the 
“ bonds.” 


D. Now, whether the statute pre-requisites had 
all been complied with, could only be known to the 
Railroad Commissioners who issued these bonds; 
ex necessitate rei, they were charged with the duty of 
deciding; and their issuing these bonds was, to the 
purchaser, the strongest possible affirmation of com- 
pliance with all the statute requirements. 


And the purchaser had the right to rely upon it. 


Co. Commissioners v. Chandler, 96 U. S., 205. 
San Antonio v. Mehaffy, Ib. 314. 

4 Otto, 427. 

Supervisors v. Schenck, 5 Wall, 772. 

San Antonio v. Lane, 32 Tex., 405. 

Henry v. Nicholas, 95 U. S&S, 619. 


And the town is not to be at liberty to deny it, as 
against a good faith purchaser. 


Grand Chute v. Winegar, 15 Wall, 855. 
Knox Co, v. Aspinwall, 21 How., 539. 
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Mercer Co. v.’ Hackett, 1 Wall, 83. 
Venice v. Murdock, 92 U. S., 494. 
Mayer v. Lord, 9 Wall, 414. 

Merchant Bk. v. State Bk., 10 Ib., 644. 


This is not a case of ultra vires, because fairly 
within the scope and powers of the agents — the R. 
R. Commissioners. 


Vide distinctions pointed out by Comstock, J., 
22 N. Y., 269, 289, and in 16 N. Y., 129, 180. 


Whether or no, in fact, there were irregularities 
in the practice preceding the issue of the bonds ; 
whether or no any of the conditions precedent of fact 
were complied with, he was not bound to enquire. 


Knox Co., 21 How., 539. 
Marcy v. Oswego, 92 U. S., 642. 


The language of the bonds (Record, p. 18,) pro- 
claims their issue — ‘ under the provisions” of the 
Acts of April 4, 1866, and especially that of April 
5, 1871. 


And the endorsement (p. 19,) assures us of the 
consent, in writing, of the majority of persons and 


property. 

All this represents compliance with all precedent 
conditions and preliminary requirements of the 
statutes, 


Oregon v. Jennings, 119 U. S., 75. 
Robert v. Bolles, 101 U. S., 119. 
Supervisors v. Galbraith, 99 Ib., 214. 
Wilson v. Salamanca, Ib. 499. 
Warren v. Marcy, 97 Ib., 96. 

Marcy v. Oswego, 92 Ib., 637. 
Hackett v. Ottawa, 99 Ib., 86. 
Coloma v. Eaves, 92 Ib., 484. 
Dixon v. Field, 111 U. S., 96. 


' 
t 
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FE. If the previous /ocation of the railroad “ through 
or near” the town of Lansing, is to be regarded as 
one of these conditions precedent, the purchaser had 
the right to presume that it was done. 


Marcy v. Oswego, 92 U. S., 687. 
Commissioners v. Clark, 94 U.S., 287. 


lst. Because here were the bonds on sale, and he 
had doubtless heard that the railroad was actually 
in process of construction, as was the fact. 


2d. Clearly, the railroad was in process of location, 
extension and construction. (Record, p. 16.) 


8d. Because the bonds recite and affirm that 
“they are issued under the provisions of the Act of 
‘* April 5, 1866, and the amendatory Acts, and espe- 
“cially under the Act of April 5, 1871.” (Record, 
p. 19, fol. 76.) 


4th. “‘ Where a corporation has power under any 
‘‘ circumstances,” etc. 


5th. Even the Commissioners had no authority 
nor duty to overhaul the affidavit of the Assessors, 
to see if their computation was correct; and why 
should the proposing purchaser of the bonds be 
charged with any knowledge of errors of Assessors, 
their affidavit being full and correct. 


Ontario v. Hill, 99 N. Y., 329. 
Knox v. Aspinwall, 67 U. S., 210. 
Bissell v. Jefferson, 24 How., 299. 
Moran v. Miami, 67 U. S., 344. 
Gelpke v. Debuque, 1 Wallace, 203. 
Lynde v. Winnebago, 16 Wall, 6. 
Kennicott v. Wayne, Ib. 452. 


™ 
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Il. The “locating” of this branch railroad through 
or near this town and also 140 miles beyond it to 
Buffalo, was not, by the Act of April 5, 1871, inten- 
ded to be a condition precedent to subscribing for the 


stock, or issuing the bonds. 


A. Ist. Because the statute does not declare 
what “locating” is, or how it shall be evidenced. 
The good sense of the Commissioners would evi- 
dently take care of that. 


2d. Because by the act of 1870, (supra) the R. R. 
Commissioners are invested with the discretion of 
bargaining with the R. R. Co., and doling out the 
bonds to the R. R. Co., as they are satisfied with the 
progress of the work. 


38d. The language of the Act does not import any 
such condition precedent. The words are, “ Any town, 
“ village or city in any county through or near which 
‘said road or its branches may be located,” may sub- 
scribe for stock, ete. 


B. The language of the statute being “to EXTEND 
and construct,” reasonably imports that the railroad 
is gradually to be located and built, from town to 
town. 


‘EXTEND; to stretch out, to spread abroad, to 


“enlarge.” — WALKER'S Dictionary. 

‘To spread out, to stretch out, amplify (opposed 
“to contract), to diffuse, expand, enlarge.” — Wor- 
CESTER. 


“ To stretch out in any direction, to carry forward, 
“ continue in length, as a line; to expand or dilate 
“in size; to reach forth, enlarge, prolong.” — WEB- 
STER. 


C. The conclusion of the Circuit Judge, (Record, 


’ 


p. 20,) requiring the “ whole extension”’ to be first 
located, before towns could aid; and _predicating 
important consequences, of the mere name put upon 
the engineers’ maps, as “ Zhe Auburn Branch,” or 
the “ Western Extension,’ (Record, p. 15,) seems to 
lose sight of the force of the word “ extend” in the 
statute. 


As to the construction of such statutes and the 
intention of the Legislature — 


See James v. Milwaukee, 16 Wall, 160. 
As to contemporaneous construction — 


“The intention of the Legislature is to be sought 
“for. That, whatever it may be, constitutes the 
“law.” 


See Phelps v. Lewiston, 15 Blatchf., 92, and 
Smith.v. Yates, Ib. Blatchf., 148. 
Callaway v. Foster, 93 U. S., 574. 


Showing the object of the law was to enable the 
R. R. Co. to make choice of routes, in regard to aid 
by bonds, as the work progressed. 


The supposed CONDITION is to be found lurking 
in the words “ may be located,” (not may have been 
located) ; and to hold such an expression a condition 
precedent, especially when, as we shall see, such con- 
struction is not accompanied by any analogies or cor- 
roboration, cannot be law. 


Because a condition precedent must be always 
plain and explicit, and is not to be extracted from 
vague and doubtful words. 


8 Coke, 90. 
Shep. Touchst, 134. 


Ny 
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As held in Clinton v. Hope Ins. Co., 45 N. Y., 
464, “ The party to a contract who seeks to destroy 
“its obligation by reason of an alleged breach of 
“condition precedent, cannot establish the existence 
‘of such condition by inference or conjecture; the 
“terms of such contract must be clear or explicit.” 


Woods v. Lawrence Co., 1 Black., 386, was where 
the Charter authorized the counties “ through which 
“ the Railroad may pass,” to subscribe for stock and 
issue bonds; it was held that they may subscribe, 
&c., without waiting till the route should be actually 
located. 

See Addison on Contracts, p. 136. 
Parsons on Contracts, p. 526. 


“A condition of this sort ts not favored, and would 
not be readily implied.” 


See in lst Story Contracts, Sec’s 40-50. 


The inability of the Circuit Judge to discover 
that what the engineers called “Auburn Branch” 
was only another name for the “ Western Extension,” 
(as there were several “ Branches” to this Midland 
Road, the Newburgh Branch, and the Ellenville 
Branch, Ch. 398, Laws of 1866, Sec. 15; the Delhi 
Branch, Ch. 917, Laws of 1867, Sec 3, Record, pp. 
29, 30); and his interpretation of the Act of April 
5, 1871, (ander which this effort was made to “ ez- 
“tend and construet’’ the branch northwestwardly,) 
as requiring “ the whole’’ extension or branch to be 
located, before the “bonds of any town can be 
issued,” (Record, p. 20,) seems to bea harsh con- 
struction against bona fide holders of bonds not only, 
but hardly warranted by the rules of construction, 
and the law as held and enforced by this Court for 
twenty years past. 

The Company expected to go to Auburn, and so 
on westward ; but Auburn refused to aid by bonds, 
and the road was then located four miles west of it. 


. 
; 
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(The mistake of the Circuit Judge probably arose 
from keeping in his mind the two Acts of 1867 and 
1869, which offered to the R. R. Company the 
authority to go to Auburn through Onondaga 
county ; but the Company never availed themselves 
of this authority; and afterwards, the Act of April 
5, 1871, authorized the Western Extension, which 
the Company undertook to build. Those two Acts 
of 1867 and 1869 have no place in this case and are 
not factors in the argument.) 


D. Of all the bonding statutes of the State of 
New York, from 1865 to 1875, NO SINGLE ACT CAN 
BE FOUND which even implies that the locating of 
the railroad must precede the issue of town bonds 
in aid of it. 

Instance : 


The general bonding Act, Ch. 907 of Acts of 
1869, and the several amending Acts. 


General Bonding Act of 1869. 


Sec. 1. “‘ Whenever a majority of the tax payers 
“of any municipal corporation in this state * * * 
“representing a majority of the taxable property, 
“apply to a County Judge, by a petition, setting 
“forth, &., * * * * such a railroad company 
‘in this state as may be named in the petition,” &c. 


Sec. 5. The Commissioners directed ‘ to subscribe 
“in the name of the municipal corporation, to the 
‘stock or bonds of the railroad company named in 
“such petition, &., &., * * and pay for the 
“same by exchanging the said (town) bonds there- 
“for at par,” &c., Xe. 


All this, at any stage of the railroad company’s 
existence, without any restrictions as to location of 


~ 
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road or stage of construction, projection or contem- 
plation. The law left that business wholly in the 
discretion of the Commissioners. 


Laws of 1866, Chap. 625, Black River R. R., 
Chap’s 426, 645, 804, 768, 398, 845, 546, 626, 648, 
433, 50, 364, 624. 

And this is true, not only of the general bonding 
Act, but also of every special bonding Act, passed 
by the Legislature down to 1875, to the changes in 
the constitution forbidding all bonding for railroads. 


E. There are varied forms of expression in the 
many different Town Bonding Acts, contemplating 
proposed routes of projected railroads; but they 
probably all mean the same thing, viz: 

“ Along the route,’ 101 U.S.,196. 119U.5., 695. 


“ Situated along the route,” 15 Blatchf., 134. 


‘“ Any part of the route of said railroad may be,” 
93 U. S., 567. 

“* Through which the railroad may pass,” 1 Black., 
386. 


And in Callaway v. Foster, 93 U. S., 574, this 
sort of expression is considered, and the obvious 
intention of the Legislature explained and enforced. 


The case is in point; the opinion by Mr. Justice 
Hunt of New York, who was entirely familiar with 
our system, as to this intention, holds, 


“This was the intention of the Legislature ; for 
“the double purpose, no doubt, of enabling the 
“Company to select the best route, and of stimu- 
‘lating rivalry among the different localities, which 
‘might wish to obtain the benefit of the location.” 


No precise route was laid out in that case by the 
Act; the liberty to select was given to the Company. 
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See 98 U. S., p. 574, for Section 35 of that 
Statute. 


In U.S. v. Collier, 3 Blatchf., 325, the well known 
principle is stated. 

‘In the construction of a statute, the Court will 
“look out of it to other statutes in pari materia, or 
“of a similar import, although of independent 
“enactments regarded as one system, to be aided 
“(in construction,) by other provisions composing 
“ the system.” 


_ So in Dwarris on Statutes, 189. 


“ An established rule of law, that all acts in part 
“materia are to be taken together, as if they were 
“one law, * * * considered as framed upon 
“one system, and having one object in view.” 


Rochester Water, 66 N. Y., 413. 

Rogers v. Bradshaw, 20 John., 744. 

Mc Carty v. Orphan Asylum, 9 Cow., 507. 
Rexford v. Knight, 15 Barb., 642. 


1 Kent's Comm., 433, citing Ailesbury v. Patter- 
son, 5 Dougl.,, 27. 


KENT says : — “ And it is to be inferred that a 
“code of statutes relating to one subject was gov- 
“erned by one spirit and policy ; and was intended 
‘to be consistent and harmonious in its several parts 
“and provisions.” 


Why, then, should we look for such a condition 
precedent in the vague expression “ may be located,” 
and why should we read it —“may have been 
located ?” 


See Callaway v. Foster, 93 U. S., 57, 573-4. 
Smith v. Yates, 15 Blatchf., 134, 148. 
And the New York Court of Appeals has always 
held (as in Goillotel v. Mayor, 87 N. Y., 446,) that 
“a harsh and unreasonable inference of legislative 
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“intention is not to be drawn where the language 
“of the Act fairly and naturally admits of one, not 
‘only more just and wise, but in better harmony 
“with an tntention already expressed and a general 
“ system intended to be consistent and uniform.” 


In Callaway v. Foster, 93 U. S., 573-4, where the 
statute reads — “ It shall be lawful for any county 
in which ANY PART ‘OF THE ROUTE MAY 
BE,’ to subscribe for stock, issue bonds, ” &e.— This 
Court holds that this expression ‘‘ may be,” is incom- 
plete, and must be construed in reference to the sit- 
uation of the subject matter. 


In that case, the railroad was only projected, not 
‘« located,” and this Court saw no reason to favor the 
defendant’s construction, that the railroad must have 
been tn actual being before ‘bonds could be lawfully 
issued to aid its construction. (The dissent of sev- 
eral members of the Court, was upon the necessity 
of a vote of the electors.) 


F. Soin Smith v. Yates, 15 Blatchf 134, 148, 
a reasonable construction was given to a similar 
statute. 


In Kirkbride v. Lafayette, 108 U. S., 208, “the 
‘construction put upon the statute at the time the 
“bonds were voted and issued, by those interested 
“ in executing “its provisions,” was clearly recog- 
“nized by this Court. 


So also in Green v. Conness, 109 U. S., 108. 
Douglas v. Pike Co., 101 Id., 687. 


The General Term of Supreme Court of New 
York, (8d Dep’t,) had held in 1871, in Hoag v. Peck, 
4 Lansing Rep’ts, 531, that there was nothing in the 
statutes requiring that the railroad should be actu- 
ally located at the time of issuing bonds. 


(Showing, also, all that is reyuired.) 
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5th. Because by the Act of 1870, Ch. 507, the 
issue of the bonds, when and how, and to be applied 
so and so, 7s left to the discretion of the Commissioners, 
and they are authorized to bargain with the R. R. 
Co. on the subject. 


(In point) Coloma v. Kaves, 92 U. S., 490-1. 


G. As to the latent “ condition precedent,” now first 
discovered, the remarks of this Court in a recent 
ease, 114 U. S., 126, citing and approving the doc- 
trine of State v. Stoll, 17 Wall, 486, appear to be 
applicable : — 

“If the Legislature intended to do what is claimed, 
“it was bound to do it openly, intelligibly, and in 
‘ language not to be misunderstood ; and asa doubt- 
‘ful or obscure declaration would not be justifiable, 
“so it is not to be imputed.” 


Again: In Moran v. Miami, 67 U. S&S, 725, this 
Court holds the following: 


‘In case a sentence (in a statute) is capable of 
“ having two meanings, a construction must be given 
“ favorable to the public. In applying these prin- 
‘‘ ciples of construction, it must be done with reference 
‘to the subject matter contemplated by the Legislature 
‘as a whole, so as not to allow its manifest purpose 
“and design to be defeated, by denying the use of 
‘“means by which the main object could only be 
‘‘ accomplished.” 


Why, then, should the intention to create a “ con- 
dition precedent” be imputed here ? 


And if imputed, so far as location “through or 
near the town” is concerned, why go one hundred 
and forty miles farther, and impute such intention 
as to the entire route to Buffalo or Niagara ? 


The ‘proof of location through the town is clear 
enough, (Record, pp. 15, &c.) 


H. All this being seen, why should we read a 
condition precedent lurking under such a doubtful 
and incidental phrase, “ may be located,” requiring 
location of the whole road ? 


And this against a bona fide purchaser ? 


It is true that the Court of Appeals of New York, 
in 1874, (People ex. rel. Morgan v. Aiken, 55 N. 
Y., 588,) held location of the railroad in or near the 
town, a jurisdictional question (p. 591). 


This was the very first announcement, and it was 
two years after our bonds had been purchased. 


(But apart from remarking that there was no reason 
for the Assessors in making Return on Certiorar7, to 
say anything about the condition or location of the 
Road, we find no fault with that decision: those in 
charge of those proceedings neglected to prove the 
fact of actual location in Cayuga County and in that 
town, at that time: which fact abundantly appears 
in thes case.) | 


The General Term of Supreme Court had held 
the contrary, 65 Barb., 473. Also Thompson and 
Cook, Supreme Ct. Reports, Vol. 1, p. 101. 


But this ruling of the Conrt of Appeals was on 
certiorari, where no bonds had been issued, and a 
defect in the evidence; it seers that in that case no 
evidence was presented showing the location of this 
railroad into Cayuga county, although, as this case 
shows, (Record, p. 15,) i was in fact located through 
the three towns in Cayuga, « e, Genoa, Venice, 
Scipio, in 1871; and not as in this case of a bona 
fide holder, where the railroad had been located and 
built; and we answer it in the language of this Court, 
(as given in Pine Grove v. Talcott 19 Wall, 666,) 

“The question belongs to the domain of general 
“jurisprudence. We are not bound by judgments 
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‘‘of local courts. Here, commercial securities are 
“involved; when they were issued, there was no 
“ authoritative intimation against the acts.” 
Burgess v. Seligma, 107 U. 5., 20. 
So in Swift v. Tyson, 16 Peters, 18. 
As to newly discovered construction of statutes. 
See Mercer Co. v. Hackett, 1 Wall, 94. 
Same doctrine in Block v. Com'rs, 99 U. S., 699. 
Venice v. Murdock, 92 U. 8., 497. 
Thompson vy. Perrine, 103 Ib., 806. 
Compared with Horton v. Thompson, 71 N. Y., 
Reports 513. 


Because by this decision, the Plaintiff’s bonds, of 
over $16,000 are held void, by reason of imputed | 
lack of power to issue them, when the Legislature : 
evidently intended by these Acts to confer the power ; 
because the parties concerned so understood it, and 


acted upon it; because respectable judicial tribunals 
so understood and held ; and because it requires a per- 
version of the language and intent of the statutes to. 


impute a condition precedent a latent “snare and de- 


lusion” in their language;—we ask for a reversal of 


this judgment. 


JAS. R. COX, 
Plaintiff’s Att’y. 


Auburn, N. Y., Sept. 1888. 
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WILLIAM A. PURDY, PLaAIntiFF In ERROR, 
VS. 


THE TOWN OF LANSING, DEFENDANT IN ERROR. 


2 ee ame enrma 


Writ of error by Purdy, who was the plaintiff in the 
Court below, to review a judgment entered in the Circuit 
Court of the United States for the Northern District of New 
York, in favor of the Town of Lansing, on the findings of 
fact and rulings of Jaw made by Circuit Judge Wallace on 
the trial of the case before him without a jury, in March, 
1885, ( fols. 39 and 40.) 


The suit was commenced in said Circuit Court in 1879, by 
the service of a summons declaration, ( fols. 1 to 4.) 


The declaration is at folios 4 to 18, the answer at folios 
18 to 89. 


The action was brought to recover interest to the amount 
of over $6,000, due on certain bonds and coupons alleged 
to have been made on behalf of the Town vf Lansing, one 
of the towns in the county of Tompkins, in the State of 
New York. 


The findings of fact by the Circuit Judge are at folios 40 
to 79. His conclusions of law and order for judgment in 
favor of the defendant with costs, are at folios 79 to 82. 


The counsel for the defendant excepted to the II, LII and 
IV conclusions of law, (814 and 82.) 


The judgment of the Court below is at folios 83 to 85. 
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In or about January, 1866, the New York and Oswego 
- Midland Railroad Company was organized under the general 
statute of New York for the incorporation of railroad com- 
panies, to construct and operate a railroad from the city of 
Oswego, in said State, to the State line of New Jersey ; thence 
to a point on the Hudson river opposite the city of New 
York, (Declaration, fol. 5 ; Answer, fols. 20,21; Third Find- 
ing of Fact, fol. 46.) 


Prior to 1869, the said Midland Railroad Company located 
its main line from the city of Oswego, in a southeasterly di- 
rection, to a point on the western shore of the Hudson river 
opposite the city of New York; and its road was con- 
structed and operated on this line. This main line was 
located and runs about thirty five miles to the east of the 
east line of Tompkins county,.( Finding, fols. 46 and 47.) 


On the 5th of April, 1866, the Legislature of the State of 
New York, enacted a law known as Chapter 398 of the 
laws of that year. It is entitled “ An act to facilitate the 
“construction of the New York. and Oswego Midland Rail- 
“road, and to authorize towns to subscribe to the capital 
“stock thereof,” (See Laws of Aew York for 1866, Vol 1, 
p. 874; Finding, fol. 44.) 


By this law of 1866, “any town or city in either of the 
“counties of Orange, Sullivan, Ulster, Delaware, Otsego, 
“Chenango, Cortland, Madison, Onondaga, Oneida or 
“Oswego” might, by the proceedings and on the conditions 
therein mentioned, have commissioners appointed to sub- 
scribe for stock of the railroad corporation and issue bonds 
on behalf of the town to pay for the same, (see Sections 1, 2 
and 8 of said act of 1866 above cited.) 


In May, 1867, the Legislature of New York enacted a law 
known as Chapter 917 of the Laws of 1867, (see Vol. 2 of 
the Laws of 1867, p. 2290.) By section 3 of this act, as 
amended by section 4 of Chapter 84, of the Laws of New York 
for 1869, (see same, Vol. 2 of Laws of 1869, pp 142, 143,) it 
was enacted that ‘The Board of Directors of said New 
“ York and Oswego Midland Railroad Company are hereby 
“ authorized to construct a branch railroad from the line of 
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“the said road at any point in the counties of Chenango or 
“ Madison, through the counties of Chenango, Madison, Onon- 
“ daga, Cortland, Cayuga, to the city of Auburn in the 
“county of Cayuga, whenever in the judgment of the 
“directors the same shall be for the interest of said corpo- 
“ration; * * and the towns, cities and villages along the 
“line of the said branch railroads or interested in the con- 
‘struction thereof, in any county through which said railroad 
“ shall run, shall have the same right, authority and power 
“to subscribe stock and make and issue bonds to aid in the 
“construction thereof, as is given by this act and by Chap- 
“ter 398 of the Laws of 1866,” (Finding, fol. 45.) The 
branch railroad mentioned in the above referred to statutes 
of 1867 and 1869, is referred to in the record as the Auburn 
Branch; and it was not intended to be and was not author- 
ized to be constructed, or run into or through the county of 
Tompkins at all; but only through the counties specified in 
said acts. 


In 1870 the said Midland Company had constructed and 
built a branch of its road from Norwich, on its main line, in 
the county of Chenango, to the village of Cortland, in the 
county of Cortland, which is south and east of Auburn, and 
was running its cars thereon in 1871. | The part of this 
said branch between Norwich and De Ruyter was built 
under the above referred to act of 1867, as amended by the 
act of 1869, above referred to, and was built with the inten- 
tion of constructing the braneh to Auburn and not through 
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Tompkins county at all, (Finding, folio 47.) 


On the 5th of April, 1871, the Legislature of New York 
passed an act known as Chapter 298 of the Jaws oi 1871. 
It is found in Vol. 1, page 586 of the laws of that year. 
This act is entitled “ An act to authorize the New York and 
“ Oswego Midland Railroad Company to extend its road, and 
“to facilitate the construction thereof.” 


By section 1 of this act it is provided as follows: “The 
‘New York and Oswego Midland Railroad Company are 
“hereby authorized and empowered to extend and construct 
“their railroad from the city of Auburn, or from any point 
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“on said road, easterly or southerly from said city upon such 
“ route and location and through such counties as the Board of 
“ Directors of said Company shall deem most. feasible and 
“ favorable for the construction of said railroad, to any point 
“on Lake Erie or the Niagara river.” * * (Then follows 
provisions authorizing the said Company to construct cer- 
tain branches and extensions easterly of Cortland county 
named.) Then follows this provision: “ And any town, 
“ village or city in any county through or near which said 
“ railroad or its branches may be located, except such coun- 
‘ties, towns or cities as are excepted from the provisions 
of the general bonding law, may aid or facilitate the con- 
“ struction of the said New York and Oswego Midland rail- 
“road and its branches and extensions by the issue and sale 
“of its bonds in the manner provided for in the act entitled 
“* An act to facilitate the construction of the New York 
“*and Oswego Midland railroad and to authorize towns to 
‘‘* subscribe to the capital stock thereof,’ passed April 5th, 
“1866, and the acts amendatory of and supplementary 
“ thereto,” (Finding, fols. 42 to 44.) 


On the 16th of November, 1871, the Board of Directors 
of the said Midland Company adopted the preamble and 
resolutions set out at folios 48 to 52. By the first of these 
resolutions the Board of Directors state that they “ deter- 
“mine that the construction and extension of said railroad 
“(mentioned in the act of 1871 above referred to) westerly, 
“commence at and from the village of Cortland, in the 
“county of Cortland, and thence to Lake Hrie or the 
“ Niagara river,” (Finding, 50.) 

In or about 1852, a road bed sixteen miles long, called 
the “Murdock” line, intended for a railroad, had been graded. 
This line extended from a place called “Osmuns” in the 
town of Lansing, northward to the north line of this town, 
which is the south line of Cayuga county and of the town 
of Genoa in that county, and thence northward through 
said town of Genoa and the town of Venice and into the 
town of Scipio, all in Cayuga county, (Finding, fol. 52. 
In 1871 this “ Murdock” road-bed had become grassed over 
and the culverts were decayed, (Finding, fol. 538.) 
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On the Ist of January, 1871, the Executive Committee 
of said Midland Railroad Company purchased for said 
Company said “ Murdock” line, (/inding, 53 ) 


During the summer and fall of 1871 the said Midland 
Company made two surveys for lines of railroads—one 
from East Homer in the county of Cortland, and one from 
Truxton, in the same county, both in a northwestern direc: 
tion and both to the north and east of Tompkins county, 
(Finding, fol. 53.) 

The said Midland Company also during 1871, made a sur- 
vey for a line of railroad to run from Freeville, in the town 
of Dryden, Tompkins county, through a part of the town of 
Lansing to the south end of said “Murdock” line at 
Osmuns in said town of Lansing, a distance of ten miles, 


(Finding, fol. 54.) 


‘he general law of New York, authorizing the incorpo- 
ration of railroad corporations, directs the manner in which 
the company shall locate its road, viz: by surveying “ the 
“line or route of its proposed road and making a map of 
“the survey thereof by which such route or line is desig- 
“nated and that they have located their said road according 
“to such survey, and filed certificates of such location, signed 
“by a majority of the directors of the company, in the 
“Clerk’s office of the several counties through or into 
“which the said road is to be constructed,” (2 Revised Stat- 
utes of New York, tth Edition, p. 523, sec. 15.) 


On the 18th of December, 1871, there was filed in the 
office of the Cierk of the county of Tompkins, a map called 
“Map No. 1,” certified by the directors of said Midland 
Company as required by law, and containing this inscription, 
‘““ Map and profile of a part of the Auburn Branch of the New 
“York and Oswego Midland Railroad as located in and 
“through a part of the county of Tompkins, New York.” 
This location covers the line of ten miles above mentioned, 
extending from Freeville to the south end of the “Murdock” 
line, (Finding, fol. 55.) 

On the 22d of December, 1871, there was filed in the 
same Clerk’s office, a map called No. 2, similarly certified 
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and containing the same inscription as Map No.1. The 
location by this Map No. 2 is continuous with the location 
by No. 1, and covers the “ Murdock” line from Osmuns to 
the north line of the county of J'ompkins and the south line 
of Cayuga county, (Finding, fol. 56.) 


On the 23d of December, 1871, there was filed in the 
Clerk's office of Cayuga county, a map called No. 1, simi- 
larly certified by the directors of the Midland Company and 
containing this inscription, viz: “ Map and profile of a part 
‘of the Auburn Branch of the New York and Oswego Mid- 
‘land Railroad Company as located in and through a part of 
“the county of Cayuga, New York.” This location is con- 
tinuous with the preceding and covers the “ Murdock” line 
from the south line of the town of Genoa and Cayuga 
county, through the towns of Genoa and Venice, to the 
south line of the town of Scipio in Cayuga county, (Find- 
ing, fol. 57.) 

On the 38th of May, 1872, there was filed in the Clerk’s 
office of Cayuga county, a map called No. 2, similarly certi- 
fied by the directors of the said Midland Company and con- 
taining the same inscription as above mentioned on Map 1 
filed in Cayuga county. This location is continuous with 
the preceding and covers the “ Murdock” line from the 
south line of Scipio to the “ Merrifield” road in said town 
of Scipio, which was the north end of the “ Murdock” line 
as graded, and which point is about eleven miles from 
Auburn, (Finding, fols. 58 and 61.) 


It will be observed that neither of the above mentioned 
surveys, maps and profiles purported to or were locations of 
the western extension of the railroad of the Midland Company 
or any part of it, to or towards Lake Erie or the Niagara 
river; but purported to be and were, if of any effect, the 
location of a part of the Auburn Branch of the Midland rail- 
road, hereinbefore mentioned. 


The construction of a railroad from Freeville aforesaid 
north to the “ Merrifield” road in the town of Scipio in the 
county of Cayuga, was commenced in December, 1871, and 
completed in the autumn of 1872, (fols. 60, 62.) This 
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piece of railroad from Freeville to the “ Merrifield” road in 
Scipio, was twenty-six miles in Iength, and terminated 
eleven miles from Auburn in a farming community; and 
was never connected with any other railroad until 1851, 
when this piece of railroad was continued and finished to 
Auburn by another company known as the Ithaca, Auburn 
and Western Company, (/o/. 61.) 


Freeville was west from the village of Cortland a distance 
of ten miles; and prior to and in 1871 there was a railroad 
constructed, owned and operated by a corporation known 
as the Utica, Ithaca and Elmira Railroad Company, and 
the railroad of this Company ran through Freeville. By an 
arrangement between this Utica, &c., Company and the 
Midland Company, the latter Company began, in the fall of 
1872, to run its own cars from the village of Cortland, on 
the road of the former Company, to Freeville, and thence on 
its own railroad to its terminus at the “ Merrifield” road in 
Scipio. This was done till some time in 1873, (/ols. 60, 61, 
62.) The Midland Company never located or constructed 
any railroad of its own between Cortland village and Free- 
ville, (624.) 


On the 29th of August, 1873, there was filed in the 
Clerk’s office of Cayuga county, a map called Map 3, 
similarly certified by the directors of the Midland Company 
as those above mentioned, and containing this inscription, 
viz: “Map and profile of a part of the western extension of 
“the New York and Oswego Midland railroad as located in 
‘and through a part of the county of Cayuga.” This loca 
tion covers a line from the “ Merrifield” road or north end of 
the “ Murdock” line above mentioned, to Mud Lock; a point 
in Cayuga county, (Finding, fols. 58 and 59.) 


Mud Lock is ten miles from Auburn, (59.) From Mud 
Lock to the Niagara river or Lake Erie is one hundred and 
forty miles; and there was no location of any route 
whatever of or for said western extension between Mud 
Lock and the Niagara river or Lake Erie; nor was a west- 
ern terminus on the Niagara river or Lake Erie ever adopted, 
determined upon or in any manner located by said Midland 
Company, ( ol. 65.) 
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During 1871 the proceedings were taken as to the con- 
sents of tax payers of the Town of Lansing stated in the 
seventh finding of facts, (/ols. 654 t 73.) 


On the 21st of October, 1871, the County Judge of ‘l'’omp- 
kins county signed a paper appointing the three persons 
Commissions who afterwards signed the bonds in question, 


( fol. 73.) 


In January, 1872, the Commissioners issued $15,000 of 
the bonds and in August of the same year $60,000 of the 
same, with interest coupons attached, to C. P. Wood, the 
Treasurer of the said Midland Railroad Company, and 
received in exchange a certificate or scrip for $75,000 par 
value of the capital stock of said Midland Company, 


( fol. 74.) 


The bonds on their face state that they are issued under 
the provisions of the said act of 1866 and the several acts” 
amendatory thereof and supplementary thereto, especially the 
said act of 1871, ( fol. 75.) These acts of the Legislature 
are hereinbefore referred to. 

The plaintiff is not a bona fide holder for value of the 
bonds and coupons in question herein, (fol. 77.) 

The Court below ruled and decided as matter of law that 
no power or authority was conferred on the town of Lansing 
to make or issue the bonds in question by the said acts of 
the Legislature of New York, passed in 18:-7 or 1869, above 
referred to, (See J Conclusion of Law, fols. 79 and 80.) 


To this conclusion of law no exception was taken, (See 
Exceptions, fols. 81 and 82.) 


First. Lansing is one of the towns of the county of 
Tompkins, in the State of New York. As such it had no 
power to aid in the construction of any railroad unless ex- 
pressly empowered to do so by a statute of the State of 
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New York. There is no presumption of the existence of 
such a power in the town; and the burden of proving its 
existence rests upon the party claiming by virtue of its 
exercise. 
First Revised Statutes of N. Y. (6th Ed.) p. 820, 
$§ 1 and 2. 
McClure v. Township of Oxford, 94 U.S R. 429. 
Township of BE. Oakland v. Skinner, 94 U. & R. 
265, 258. 
Town of South Ottawa v. Perkins, 94 U. & R. 
261, 262. 
Wells v. Supervisors, 102 U. S. R. 625, 630. 


Second. Neither of the statutes in reference to the 
Midland Railroad Company mentioned in the complaint 
herein at folios 5 and 6, enacted prior to Chapter 298 of the 
Laws of 1871, authorized or einpowered the town of Lan- 
sing, or any officer on behalf of said town, to aid the New 
York and Midland Railroad Company in the construction 
of its road or any part of it, or to issue the bonds in 
question. 


Chapter 398 of the Laws of 1866, (Vol. Ist of Laws of 
that year, p. 874,) authorized any city or town in either the 
counties of Orange, Sullivan, Ulster, Delaware, Otsego, 
Chenango, Cortland, Madison, Onondaga, Oneida or Oswego 
to issue bonds in aid of the construction of the railroad of 
said Company on the proceedings being had by the tax- 
payers prescribed by this act. The county of Tompkins, 
of which Lansing was a town, is not named in this act. 


In 1867 a law was enacted, known as Chapter 917 of the 
laws that year, ( Vol. 2 of Laws of 1867, p. 2290). By sec- 
tion 3 of this law the Board of Directors of the said Midland 
Railroad Company were authorized to construct a “ branch 
“railroad from the line of the said road at any point in the 
“counties of Chenango or Madison throujh the counties of 
‘“ Chenango, Madison, Cortland, Cayuga, to the City of Au- 
B 
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“burn, in the county of Cayuga, whenever in the judgment 
“of the directors the same shall be for the interest of the 
“said Corporation.” This 3d section then authorized the 
construction of three other branches in the eastern part of 
the State, and then continued, “and the towns and cities 
“along the line of the said branch railroad, or interested in 
“the construction thereof, in any county through which said 
“road shall run, shall have the same right, authority and 
“power to subscribe stock and to make and issue bonds to 
“aid in construction thereof, as is given by this act and by 


“ Chapter 398 of the Laws of 1866.” 


Chapter 84 of the laws 1869 (Vol. 1 0f laws of that 
year, p. 141, Sec. 4,) amended Sec. 3 of Chap. 917 of the laws 
of 1867, above mentioned, by inserting the county of Onon- 
daga as one of the counties through which the said branch 
to Auburn may be constructed. The above mentioned 
laws are referred to and found in the last half of the second 
finding of facts, ( fol. 44.) 


Chapter 61, of the laws of 1868, found in the laws of that 
year, Vol. 1, p. 90,,;has no bearing on the question of power 
in the town of Lansing to aid in the construction of the 
road or its branches or extension. 


Prior to 1869 the main line of the Midland Company's 
road was located and constructed from the city of Oswego 
to the city of New York. This main line lies some 35 
miles east of the east line of Tompkins county, (Third 
Finding of Fact, fols, 46, 47.) 


It cannot be successfully claimed that all or either of the 
laws above referred to conferred any power on the town of 
Lansing, to make or issue these bonds. Indeed, the Circuit 
Judge expressly ruled, as matter of law, that the town had 
no power by virtue of the act of 1867 or 1869 above men- 
tioned, to issue the bonds in aid of the “ Auburn Branch,” 
and this ruling is not excepted to. (lst Conclusion of Lavw, 
fols. 79, 80; Hxceptions, fols. 81, 82.) 

The bonds state on their face that they are issued under 
the provisions of said act of 1866 and the several acts 
amendatory thereto and supplementary thereto, especially the 
said act of 1871, (Finding of Facts, fol. 75.) 


¢ 
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Third. The Town of Lansing had no power or author- 
ity by virtue of the law of April 5th, 1871, known as Chap. 
298 of the laws of that year, to make or issue the bonds in 
question. (See this Act, Vol. 1, of Laws of 1871, p. 586.) 
This act is entitled “ An act to authorize the New York & 
“ Oswego Midland Railroad Comany to extend its road and 
“ to facilitate the construction thereof ;” and it was enacted 
and took effect the 5th of April, 1571. The Ist section of 
this law contains all that is material to the question at bar, 
and the material part of this section is set out in the fore- 
going statement, and also in the finding of facts, fouls. 42 to 
44. (Chap. 298 of the laws of New York for 1871, Vol. 
l, p. 586.) : 


I. By eection one of this act, the Midland Railroad Com. 
pany was authorized and empowered “to extend and 
“construct their railroad from the city of Auburn, or 
“from any point on said road easterly or southerly 
“from said city upon such roule and location and 
“through such counties as the Board of Directors of 
“said Company shall deem most feasible and favorable 
“for the construction of said railroad, to any point on 
“ Lake Erieor the Niagara River.” (See sec. 1 of the 
acts.) This section further authorizes the Company to 
construct several specified branches in the southeastern 
part ofthe State and to extend a branch constructed to 
Delhi, northerly to another railroad named, and continues 
as follows: “ And any town, village or city in any county 
‘through or near which said railroad may be located,” 
“except, &c * * “may aid or facilitate the con- 
“struction of the said New York and Oswegv Midland 
* Railrond and its branches and evlensions by the issue ” 
of its bonds in the manner provided for in the act of 
1886 and the acts amendatory thereof. 


The onus was on the plaintiff to establish that the 
Midland Company took the action required by th's law 
to bring the town of Lansing within its provisions as to 
bounding. 


a | 
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IL No power was conferred, by virtue of this law of 1871 


upon or existed in the town of Lansing or the tax- 
payers, or the County Judge, to issue bonds in the 
aid of the construction of this extension, unless and 
until the Board of Directors of the Company had fixed 
the termini of the extension and located the same be- 
tween such termini; if not through or near the town 
of Lansing, at least through or near the county of 
Tompkins. (See sec. 1 of law of 1871, set out above.) 


The law does not fix the termini of the extension or 
even its general route. It does nut name the counties 
in which the termini shall be, or the counties, or any of 
them, through which the extension shall be located or 
constructed. ‘All this, by the express terms of the law, 
is left to the discretion of the Board of Directors of the 
railroad company. 


This is a very wide discretion as to territory. The 
eastern terminus might be fixed by the Company any- 
where in the counties, of Delaware, Chenango or Madi- 
son, and its western terminus in the county of Niagara, 
on the Niagara river, or in the county of Erie or Chau- 
tauqua, on Lake Erie. Novo one could even guess, with 
any certainty, through or near what counties the exten- 
sion would be located and constructed, until both the 
eastern and western terminus thereof should be fixed 
by the Board of Directors of the Company. (See map 
of the State of New York, with counties depicted on it.) 


(1.) The construction above insisted upon is in ac- 
cordance with the language and the plain intent 
and meaning of the law. (See sec. 1 of law of 
1871, set owt above.) 


(2.) This is the meaning of this law as declared by 
the learned J udge who tried other cases arising under 
this same law, after very full argument, examina 
tion and consideration. 

Mellen v. Lansing, 19 Blatchford’s C. C. R. 512. 
Mellen v. Lansing, 20 Blatchford’s C. C. R. 278, 
Thomas v. Lansing, 21 Blatehford’s C. C. R. 119. 


i _—— - 


is 


In these cases the facts weve the same as in the 
case at bar. 
The Court of Appeals of New York gave the 


same construction to this law. 
People ex rel. v. Morgan, 55 N. Y. &. 587, 591. 


[1I. Unless the construction we contend for is correct, then, 


prior to the determining by the Board of Directors of 
the eastern and western termini of the preposed exten- 
sion, and before the location of its route, any town in 
any county iu the State, situate westerly, southwesterly, 
or northwesterly from Auburn, or from a point on the 
road of the Company easterly or southerly of Auburn, 
had power to make and issue its bonds by virtue of this 
statute. This cannot be true. (See map of the State 


of New York.) 


The terms locating a railroad, or locating the route of 
a railroad, are familiar in the statutes of New York con- 
cerning railroads, and signify acts required to be done 
by the railroad corporation. 


The general railroad law, enacted in 1850, which 
authorizes the formation of railroad corporations, and 
by virtue of which the New York & Oswego Midland 
Railroad Company was organized, provides that the 
articles of association shall state, among other things, 
“the places to and from which the road is to be con- 
“ structed or maintained and operated, * * * and 
“ the name of each county in this State through or into 
“ which it is made or intended to be made.” 


2N. Y. Revised Statutes, (6 Hd.,) p. 516, See. 1. 


This law also provides that the corporation shall 
‘‘ have power to cause such examination and surveys 
“ for its proposed railroad to be made as may be neces- 
“ sary to the selection of the most advaatageous route ;” 
and for such purpose it may, by its officers and agents, 
enter upon the lands or waters of any persun. 


2N. Y. Revised Statutes, (6 Hd.,) p. 5382, See. 39 


[V. 
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This law also provides that before the Company 
van acquire land by the right of eminent domain, it 
must show, among other things, “that the Company 
‘ has surveyed the line or route of its proposed road, 
“and madea map of survey thereof by which such 
‘ route or line is designated, and that they have located 
“their said road according to such survey and filed 
“certificates of such /Jocation, signed by a majority of 
“the directors of the Company, in the clerk’s office of 
“ the sveral covntics through or into which the said 
“ road is to be constructed.” 

2N. Y. Revised Statutes, (6 Ed.) p. 5238, See. 18. 


The New York & Oswego Midland Railroad Company 
did not, prior to the appointment by the County Judge 
of the Commissioners, or prior to the issuing by them 
of the bonds, or ever, determine or fix upon the eastern 
and western termini of the proposed extension of its 
road, as authorized by chapter 298 of the Laws of 1871, 
or locate the route of this extension. 


(1.) When the application was made to the County 
Judge to appoint Commissioners to bond the town, 
and when the Commissioners were appointed and 
accepted the position, the railroad company had 
passed noresolution accepting the franchise to ex- 
tend its road or in reference to such extension, and 
had done no act in reference to fixing its termini 
or locating its route or any part of it. 


The County Judge appointed the Commissioners 


on the 2ist of October, 1871, (Ninth Finding of 


Facet, fol. 73.) 


The first resolution as to the extension, was 
passed by the directors November16, 187 1, (Fourth 
finding of Fact, fol. 48 to 504.) 


It is respectfully submitted that in October, 
1871, the County Judge of Tompkins County had 
no jurisdiction to appoint Commissioners to bond 


ne ta 


(2.) 


el 


fols. 55, 56.) 
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the town of Lansing, and that the appointment was 
and is void. (See reference to the statutes, supa.) 


There was nothing done by the railroad company 


subsequently by which the extension of its road, as 
authorized by the act of 1871, was.Jocated through 
or near the county of Tompkins. (See Sec. 1 of 
Aat of LS71 : Revised Statutes of N. | 6 Ed., p. 
523, See. 15. 


The resolution of November 16, 1871, only de 
clares that the “extension of the said railroad 
‘westerly commence at and from the village of 
‘ Cortland in the County of Cortland, and thence 
“to Lake Erie or the Niagara Ltiver,” (Fourth 
Finding of Fact, fol. 50.) 


The western terminus of this extension was 
never in any way determined or fixed, (See the 
Findings.) 


There was no map ever filed in the Clerk’s office 
of either Cortland or Tompkins county indicating 
the eastern terminus or locating the route of the 
eatension from the village of Cortland in any di 
rection. The extension was never located from the 
village of Cortland to Freeville, a distance of ten 
miles, (#inding of Facts, fol. 62.) 


Nor was there ever filed in the County of Torp- 
kins any map purporting to be or locating the 
extension, or any portion of it, through or near 
Tompkins county. The only maps ever filed in 
that county was the two filed —the one December 
13, 1871, and the other the 22d of the same 
month. Each of these purported and was certified 
by the directors to be ** Map and profile of a part 
of the “Auburn Brench of the New York & Oswe- 
“ go Midland Railroad as /ocated in and through a 
“part of the County of Tompkins,” (Finding, 
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The two maps filed in Cayuga County, the one 
December 23, 1871. and the other May 30, 1872, 
are each certified to he “Map and profile of a 
= part of the Auburn Branch of the New York and 
“Oswego Midland Railroad, as located in and 
“through a part of the county of Cayuga, New 
York,” ( Finding, fols. 57, 5S. 


By these four maps and profiles the Board of 
Directors locate the route of this A uburn Branch 
from Freeville to a point in Cayuga county in 
Scipio, a few miles from Auburn, a distance of 26 
miles; and they show clearly that this piece of 
road, which afterwards, end in 1881, was continued 
by another company to Auburn, was no part of 
the extension authorized by the Laws of 1871, 


(Findings, fol. 61.) 


The town of Lansing had no power to issue 
bonds to aid in the construction of this branch to 
Auburn. The law authorizing thia branch to be. 
constructed, did not authorize it to be located or 
constructed into or through the county of Tomp- 
kins. (See chapter 917 of the ‘Laws of the N. Y. of 
1867, vol. 2 of laws of that year, page 2,291, See. 3; 
and chapter Sk of the laws of 1869, vol. 1, p. 142. 
sec. 4, amending sec. 8 of the laws of 1867, above 


referred to and quote d from. 


The map filed in the Cayuga County Clerk’s Office, 
on the 29th of August, 1873, just before the Midland 
Company discontinued operations, does not aid the 
plaintiff, ( fols. 58 and 59.) This map was never 
filed in Tompkins county. It may not purport to lo- 
cate any part of the western extension in or near the 
county of Tompkins. It purports to locate a railroad 
from the north end of the Auburn branch in Scipio, 
Cayuga county, to Mud Lock, another point in C»vuga 
County. It cannot in any proper sense be deemed the 
location of a part of the extension of the Mid‘and Com 


— am, | seme 


17 


pany’s road from the village of Cortland toa point on 
Lake Erie or the Niagara River. This piece of road 
indicated by this last map, neither located the starting 
point or the terminus, or the route of the extension au- 
thorized by the act of 1871. The distance from Mud 
Lock to Lake Erie or the Niagara River, is over 140 
miles; anJd the lake and river extends along the western 
part of the State of New York, for a distance of 70 or 
80 miles. There is no pretence of the locating of the 
locating of the terminus of the proposed extension on 
the lake or river, or of the route of the extension to or 
towards either, (finding of Facts, fol. 65.) 

We therefore confidently insist that the Court below 
ruled correctly, that no power was conferred or ever 
rested in the town of Lansing to make or issue bonds, 
under or by virtue of the said act of April 5, 1871, 
(See 2nd ruling of law, fols. 80 and 81.) 


Fourth, The consents of tax-payers of the town as 
required by the statute, as a condition precent to the issu- 
ing of the bonds, were not obtained or given; and therefore 
neither the town of Lansing, nor any one one on its behalf, 
had power to make or issue them. They were and are void. 


I. The said act of April 5, 1871 authorizing the Midland 
Company to extend its road to a point on Lake Erie, 
or the Niagara river, declares that “any town, village 
“or city in any county through or near which said rail- 
‘road or its branches may be located * * * may 
‘aid or facilitate the construction of the said New York 
“and Oswego Midland Railroad and its branches and 
“extensions, by the issue and sale of its bonds in the 
“manner provided for in the act entitled ‘An Act to 
“ ‘facilitate the construction of the New York and Oswego 
“‘Midland Railroad, and to authorize towns to sub- 
“‘seribe to the capital stock thereof, passed April 5, 
‘+1866, and the acts amendatory of and supplementary 
“‘thereto.’” (See this act of 1871, Vol. 1, of Laws of 

C 
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New York for 1871, p. 586, Chapter 298, Sec.1.) The 
material part of this law is set out in the finding of 
facts, fols. 42 to 44. 


It will be observed that if the town of Lansing, the 
defendant in error herein, had power to issue its bonds 
by virtue of the above mentioned law of 1871, they 
were to be issued in the manner provided for by the act 
of 1866, referred to in Sec. 1 of above mentioned act 
of 1871. 


This act of 1866, is Chapter 398 of the laws of New 
York for that year, and is found in Vol. 1 of laws of 
that year, page 874. (Finding, fol. 44.) 


The first section of said act of 1866 provides that on 
the application in writing of twelve or more freeholders, 
residents in a town, the County Judge of the County 
in which the town is situated, may appoint three free- 
holders, residents of the town, to be Commissioners of 
such town. The three persons who executed the bonds 
in question were appointed Commissioners on the 2!st 
of October, 1871, by the County Judge of Tompkins 
County. (Finding, fol. 72; Declaration, fols. 10, 11 
and 12; Answer, fols. 31 to 34.) 


The material parts of the act of 1866, on the question 
under consideration, are contained in the second section 
and are as follows: “2. It shall be lawful for said 
“commissioner or commissioners to borrow on the faith 
“or credit of such town or city, such sum of money as 
“ the tax-payina inhabitants of said city or town shall 
“ fix upon by their assent in writing, or by votes 
‘respectively, not exceeding in amount thirty per cent. 
“of the assessed valuation of the real and personal 
“property of any town, or fifteen per cent. of the 
“assessed valuation of any city, as shown by the 
“assessment roll for the year eighteen hundred and 
“ sixty-five, of such town or city, at a rate of interest 
“not exceeding seven per cent., for a term not exceed- 
“ing thirty years, and to execute bonds therefor under 
“their hands and seals, The bonds so to be executed 
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‘““may be in such sums, and payable at such times and 
‘places, not exceeding thirty years, and in such form 
‘‘as the said commissioner or commissioners and their 
“successors may deem expedient; provided, however, 
“ that the powers and authority conferred by this section 
“ shall only be exercised upon the condition that the con- 
“sent shall first be obtaine! in writing of a majority of 
“the tax-payers of such town or city, owning or repre- 
“ senting, (as agent, president or otherwise, including 
“owners of non-resident lands,) more than one-half of 
“ the taxable property of said town or city, assessed and 
“appearing upon the assessment roll of the year eighteen 
“hundred and sixty-five, which consent shall be 
“approved or acknowledged in the same manner as 
“conveyances of rea! estate are proved or acknowledged 
“and shall be obtained within two years from the 
‘passage of this act. ” ” 

“The said written consent of the tax-payers shall 
“state the amount of money authorized to be raised ; 
“and the fact that a majority of the said tax payers, 
‘representing a majority of the taxable property, has 
“been obtained and acknowledged or proved, shall be 
“proved by the affidavit in writing of one of the 
‘assessors of the town or city, or by the affidavit of 
“the town or county clerk, and shall be indorsed upon 
“or annexed to said written consent, and the said con- 
“sent and affidavit shall be filed in the town clerk's 
‘office of the town, and a copy thereof in the county 
“clerk’s office of the county, except that in cities it 
“need only be filed in the office of the county clerk of 
“the county; and the same or a certified copy thereof 
“shall be evidence of the facts therein contained, and 
“shall be admitted in evidence in any court of this 
“State, and before any judge or justice thereof; and 
“it shall be the duty of the said assessors and town 
“and county clerks to make such affidavit when said 
“consent shall have been obtained as provided in this 
“section.” 
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This act of 1866 has been amended in some particu- 
lars, but it is believed the amendments do not affect the 
question under consideration. (See chapter 298 of Luws 
of 1871, Sec. 2, as to the Assessment fRoll.) 


By the act of 1866 it is expressly provided that the 
powers and authority conferred shall only be exercised 
upon the condition that the consent shall first be obtained 
in writing of a majority of the tax-payers of such town, 
owning or representing more than one half of the taxable 
property of said town, assessed and appearing on the 
assessment roll of the town. (See section 2 of act of 
1866, above set out.) 


By section 3 of the same act it is provided that the 
proceeds of the bonds authorized shall be invested in 
the stock of the New York and Oswego Midland Rail- 
road Company. 


Construing the act of 1871 (Sec. 1 above set out), and 
the act of 1866 together, it is clear that the commission- 
ers of the town of Lansing could lawfully issue bonds 
only after the majority of the tax-payers of the town, in 
number and amount, had consented in writing to aid in 
the construction of the extended ruad of that company by 
taking stock in that corporation to the amount mentioned 
in the consent of the tax payers. (Section 1st of law of 
1871, above set out, and the title of this act; and also 
Secs. 1, 2 and 3 of the act of 1866, and the title of this 
act. ) 


The act requires that tax-payers shall in their consent 
state “the amount of money authorized to be raised,” 
(Sec. 2 of act of 1866.) 

The amount authorized to be raised, stated in the 
consents in question was $100,000, (Record, /fols. 11 
and 12; 31, 82.) 


It is submitted that it is entirely clear that the con- 
sents must be to issue bonds to take stock in the New 


York and Oswego Midland Railroad Company, and to 
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— 
aid in the construction of the extension westerly of the 
railroad of that company, and for this purpose only. 


The consent in writing of a majority of the taxpayers 
of the town owning or representing more than one-half 
of the taxable property of the town, was never given or 
obtained as required by the statute. (See Sec. 2¢f the 
act of 1866 above set out.) There was no power or 
authority therefore in the town. or in any one on its be- 
half, to make or issue the bonds in question, and they 


are void. 


(1.) The so-called consent of tax-payers consisted of six 


papers, each signed by different tax-payers of the 
town. Four of these six papers were dated June 
24, 1871, and by these four the signers thereof con- 
sented to the making and issuing of bonds on be- 
half of the town to the amount of one hundred 
thousand dollars, to be used in the construction of 
the New York and Oswego Midland Railroad. 
The signers of these four papers did not con- 
stitute a majority in number of the tax-payers, nor 
did they represent one-half of the taxable property 
of the town. } 


The signers of the other two papers of the six con- 
stituting the consents, did not consent to the issue of 
bonds to the amount of one hundred thousand 
dollars to aid in the construction of the Midland 
Road or its branches or extension ; but expressly 
required $25,000 of the bonds to be applied upon a 
line of railroad direct to Ithaca. 

Neither set of consents contained the names of a 
majority of the tax-payers of the town, or the 
names of tax-payers representing one-half of the 
taxable value of the property of the town, (/ind- 
ings, 654 to 68.) 

It dues not appear that there was any company 
organized or authorized to construct a railroad 
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direct to Ithaca; and it is expressly found “ that 
the line of railroad direct to Ithaca mentioned in 
the consen!s was never located or built,” (Findings 


of Facts, fol. 67) 


It is found that it required all the signers to the 
two sets of papers to make the required majority 
of tax-payers in number and amount of taxable 


property, (Finding, Jol. 664.) 


[V. The tax-payers did not consent to the issue of bonds to 


any amount to aid in the construction of the railroad 
of the Midland Railroad Company, except as a part of 
the scheme to build a railroad to Ithaca, which had 
never been authorized by law, (See Finding; fol 66.) 

The consents are no more a compliance with the 
statute than if a portion of the tax payers of the town 
had been induced to and did sign the consents as part 
of a scheme by which one-fourth of the money men- 
tioned in the consents should be appropriated to build 
a church or college. 

The intent and meaning of the statute, is that to au- 
thorize the issuing of bonds, a majority of the tax- 
payers should consent in writing to the raising of a 
sum specified in the consents, to aid in the construction 
of one railroad named therein. It would be contrary 
to the language and intent of the statute, to permit a 
proposition to aid a railroad which could not, on its 
merits obtain the consents of a majority of the tax- 
payers, to be “log-rolled” through by coupling it 
with and making it part of a scheme to raise money for 
another and unauthorized and illegal purpose. 


Fifth. The plaintiff was not entitled to recover on any 


theory that he was a bona fide holder of bonds. 


h 


Where a municipality issues its bonds without any 
authority to do so they are void in the hands of a bona 


23 


fide holder for value parted with; the authority to con- 
tract must exist before any protection to an innocent 
purchaser can be successfully claimed. This is the 
settled law in this Court. 
Marsh v. Fulton Co., 10 Wallace, 676, 682. 
Township of Oakland v. Skinner, 94 U.S. BR. 
255. 
Town of Otiawa v. Perkins, 94 0. 8S. R., 261. 
MeClure v. Townsh ip of Oxford, 94 U.S. =. 499. 
Wells vs. Supervisors, 02 UT. S. R., 625. 
Hayes v. Holly Springs, 114 U. & R., 120-126. 


Il. But the plaintiff in this case was not a bona fide holder. 
The finding of the Court below is that he was not. 
(See Finding, fol. 77.) 


Sixth, The town was not estopped from alleging want 
of power to issue the bonds by anything recited in the 
bonds, or by the payment by the town officers and Commis 
sioners of two or three semi-annual instalments of interest. 
Where the town has no legal power to issne obligations, its 
officers cannot, by their acts, render them valid, (Finding, 


fol. 76). 


10 Wallace, and other cases supra 


111 U.S. R, p. 88, Dixon County vs. Field. 


Seventh. Nor did the acts of the town or its officers 
atify and thus render the bonds valid. Where there is no 
power in the municipality to create.the obligation, it cannot, 
by acts of ratification, make it obligatory. 
10 Wallace, 676, and other causes supra. 
111 U. & &., p. 83, Dizon County vs. Field. 
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Eighth, The judgment of the Court below should be 


affirmed, with costs to the defendant in error. 


FRANCIS KERNAN, 
H. V. HOWLAND, 


Counsel for Defendant in Error. 


